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HIGH COURT. : 


SHAMI NATH CHAUDHRI 
Versus 
RAMJAS CHAUDHRI AND OTHERS. * 

Evidence Act (1 of 1872), section g4— Compromise decree— Suit to set aside, 
on the ground that agreement obtained by exercise of undue influence— 
Suit maintainable—Motion or application for review of judgment, 

Section 44 of the Evidence Act does not purport to enumerate the 
grounds on which a decree can be attacked by a separate suit. 


Whether or not a party may proceed by way of motion or application 
for review of judgment, he may proceed by svit in the matter of attacking 
a decree on any ground other than that of fraud. i 


Held, therefore, that a suit was maintainable for the purpose of set- 
ting aside a decree based on an agreement alleged to have been entered 
into by the exercise of undue influence. 


The Huddersfield Banking Company, Limited yv Henry Lister ana 
Son, Limited, [1895] L. R, 2 Ch., 273, followed, 

FIRST APPEAL from a decree -of Pandit Guru Prasad 
Dube, Additional Subordinate Judge of Gorakhpur. 


Suit to set aside a decree based on a compromise on the 
ground that the compromise was obtained by the exercise of 
undue influence. 

Plaintiff brought a suit for partition of joint family pro- 
perty. The suit was compromised and a decree was passed 
in terms of the compromise. The plaintif brought the 
present suit for setting aside the consent decree on the ground 
that undue influence was exercised! on him. 
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Defendants pleaded among others that a suit to set aside , 
. ' 
a consent-decree on the ground of undue influence was not , 


° 


maintainable, i 


The Subordinate Judge gave eflect to that plea and dis- i 


missed the suit. ! 


The plaintiff appealed, 


Ramakanta Malaviya (with whom Tej Bahadur Sapru ' 
and Madan Mohan Malaviya), for the appellant. 


The consent-decree being based on a compromise which į 
was obtained by undue influence, the suit was maintainable, 
He relied ọn : — 

Ashutosh w. Tara Prasanna, [1884] 1. L. R., to Cal, 612, 
Alusimmat Gulab Kuar v. Badshah Bahadur, [1909] 13 C. W. N.,! 
1197. 

Sarbesh Chandra v, Hari Dayal,.[1910] 14 C. W. N., 451, 

Huddersfield Banking Company v, Henry Lister, [1895] L. R., 2 Ch., 
273. 

J.N. Chaudri, (with whom Govind Prasad and Purushottam 
Das Tandon), for the respondent. f 


i 


A decree can be set aside only on the ground of fraud. 


In other cases the'party aggrieved must proceed by way off 
a motion for review of judgment. Section 44 of the Evidence’ 
Act lays down the law to the sanfe purport, The case in I 
C. W. N. is distinguishable inasmuch as the administraton 
having granted a lease in excess of his powers had acted 
unlawfully, 


Ramakanta Malaviya was not heard in reply. i 





The following judgment was_delivered by 1 


CHAMIER, J.—This appeal arises out of a suit brought 
by the appellant to set aside a decree for partition of a join! 
family property which was passed upon a compromise al 
ween the parties. The ground of suit is that the consent 
of the appellant to the compromise was obtained by undue 
influence exerted on him by the defendant-respondent, Ram 
Jas Chaudhri. The suit has been dismissed by the court 
below on the ground that no such suit is maintainable. The 
Subordinate Judge was of opinion that a decree could not 
be set aside by suit except on the ground of fraud or collusion. 
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In the course of his judgmerit he refers to section 44 of the 
Evidence Act. But that section does not purport to enume- 
rate the grounds on which a decree can be attacked by a 
separate suit, There are cases no doubt which suggest that 
where a decree is attacked by a party on any ground 
other than that of fraud, he should proceed by way of motion 
or application for review of judgment. But all the recent 
authorities are to the effect that whether or not a party 
may proceed by way of.motion or “application for review of 
judgment he may proceed by suit. In the case of The 
Huddersfield Banking Company, Limited v, Henry Lister 
and Son, Limited (1), a consent order had been made 
for the sale of some power-looms. The Banking Company 
afte “ards ascertained that the power-looms had been affixed 
to certain mills so as to become part of the property com- 
prised in a mortgage security. At the time of the consent 
order it was supposed that the machinery was not affixed 
to the mills and therefore was not part of the security, The 
Company brought an action to have the order set aside. 
The action was resisted on the ground that the arrangement 
having merged in an order of the court could not be sèt 
aside. VAUGHAN WILLIAMS, J., said: “The real truth of 
the matter is thatthe order is amere creature of the agree- 
ment, and to say that the court can set aside the agreement, 
and it was not disputed that this could be done ifa common 
mistake were proved, but that it cannot set aside an order 
which was the creature of that agreement seems to me to be 
giving the branch an existence which is independent of the tree. 
Under the circumstances I have come to the conclusion that I 
can set aside the order and give effect to what are the true rights 
of the parties.” His views were affirmed by the Court of 
Appeal. LINDLEY L. J. said: “I have not the slightest doubt 
that a consent order can be impeached not only on the 
ground of fraud but on any ground which invalidates the 
agreement which it expresses in a more formal way than 
usual. To my mind the only question is whether the agree- 
ment on which the consent order was based can be invalidat- 
ed or not, Ofcourse ifthat agreement cannot be invalidated, 
the consent order is good. If it can be, the consent order is 
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bad” Loprz and Kav, L., JJ, expressed themselves to the 
same effect, The decision in that case was followed in Musan- 
mat Gulab Kuar v. Badshah Bahadur (1) and in Sarbesh 
Chandra Basu and others v. Hari Dapal Singh and others (2). 
The judgment of the court in the last mentioned case contains 
an exhaustive review of the authorities both as to the grounds 
on which a decree obtained by consent or upon a sompnis 
can be attacked and as to the procedure to be adopted in! 
such cases, In our opinion the decision of the court below is; 
wrong. \Ve allow the appeal, set aside the decree of the: 
Subordinate Judge, and remand the suit in order that it may be 
restored to the file of pending cases and disposed of accord-! 
ing to law. 


Appeal allowed—Cause remanded. 


G) [1909] 13 C. W. N,, 1197. 
(2) [roro] 14 C. W. Na 456 


[A. L. J. R. 
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ABDUL HAKIM KHAN AND ANOTHER 
VET SUS 
CHANDNA AND OTITERS.* 


1 

Regist ation Act (XVI of 1908), sections 73,74, 77-—Refusal of Registrar! 

to register document because no evidence produced—Suit for registration 
maintainable. 


Where the District Registrar on an application only presented within] 
time under section 73 of the Registration Act has fixed a date for thej 
purposes of an enquiry under section 74 and has then refused to register! 
the document'because no evidence has been adduced before him, the, 
refusal comes within the purview of section 77, and a civil suit is maintain-! 
able for the purpose of enforcing the registration of the document. of 

Sajibullah v. Haji Khosh Mohamed, I. L. R., 13 Cal., 
Udit Upadhia v. Imam Bandi, 1. 1. R. 24 All, 402 

Observations at pp. 406 and 407 of the report of L L. Ru 24 All, eldi 
obiter, 

SECOND APPEAL against a decree of C. E. Guiterman, Esq., 
L C; S Additional Judge of Saharanpur, confirming a decree! 
of Babu Pramatha Nath Banerji, Subordinate Judge of, 
Saharanpur., ` f Š 


264, followed, 
, distinguished. 





| 


oS. A. 362 of 1911. 
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Suit under section 77 of the Registration Act. 
The facts of this case are briefly as follows :— 8 


A sale-deed was executed by the defendant-appellant in 
favour of the plaintiff-respondent on the 14th of July, 1908. 
On the 1st of September, 1908, plaintiff applied for registration. 
Notice was issued to the defendant, but he did not appear, and 
registration was refused by the Sub-Registrar on the 2oth 
of December, 1908. On the 6th of January, 1909, plaintiff 
applied to the Registrar under section 73 of the Registration 
Act, “A date was fixed for holding the inquiry, but as neither 
party put in an appearance, the Registrar also refused 
registration. f 


Plaintiff brought the present suit for compulsory registra- 
tion on the 19th of March, 1909. The defendant pleaded that 
the suit was not maintainable. 


The courts below decreed the claim. 
Defendants appealed. 
Braj Nath Vyas, for the appellants. 


The application before the Registrar under section 73 
was barred, the plaint having been presented more than 
thirty days after the order. 


The order of the Registrar was not an ‘order refusing 
registration’ within the meaning of section 77, it being simply 
an order of dismissal for default. By their abandonment ofall 
proceedings before the Registrar, plaintiffs must be held to 
have failed to comply with the provisions of sections 73 and 74, 


‘The word ‘shall’ in section 74 is imperative. Reference was 


made to 

Udit Upadhia and another v. Imam Bandi Bibi; [1902] 1. L. R., 24 
All., 402. 

Sajibullah Sirkar v. Haji Khosh Mohamed Sirkar, [1886] I. L. R. 
13 Cal, 264, i 

S.A. Haidar, for the respondents, 


It was admitted in the lower court that the application 
was within time. Relied on : 

Sajtbuilah x. Haji Khosh Mohamed, [1886] 1. L. R. 13 Cal., 264, 
which has been followed in 


Raj Enakhi Ghosev. Debendra Chundra Majumdar and another, 
[1897] L L. R., 24 Cal, 608. 


° X e 


Civin 
191r. 
Abdul Hakim 
Khan 
Uw 
Chandna. 


6 HIGH COURT. [A. L. J. R. 


CIVIL. The case of 
ou. ® Tutisam Fatima v. AK Baksh, [1911] 8 A L. J. Ra, 626, 
as is in my favour. 
ABA e The judgment of the Court was delivered by 
BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiffs-respondents under section 77 of the Registration 
Banerji, J. Act, to secure registration of a sale-deed which was admittedly 
executed by defendant No, 1 as general attorney of defendant 
2 No.2. The suit was contested by both the defendants, Re- 
gistration was refused by the Sub-Registrar, on the 2oth of 
December, 1908. Within the period of thirty days from that 
date the plaintiffs-respondents applied to the Registrar unfler 
section 73 of the Act. A date was fixed by the Registrar 
for an enquiry to be made under section 74. On the date 
fixed the parties did not appear, and the Registrar record- 
ed an order dismissing the application. The plaintiff then 
brought the present suit. The suit was resisted chiefly: on 
the ground that there had been no enquiry by the Registrar 
under section 74 of the Act, and that, therefore, there had 
been/no such refusal to register as is contemplated | by 
section 77. A plea has been raised in this Court that Ithe 
application to the Registrar had not been made within ithe 
time allowed by law. There is no substance in this plea, as 
it was admitted by the parties in the court below that that 
: application was made within thirty days of the order passed 
by the Sub-Registrar. This is manifest from the opening lines 
of the appellate court’s judgment and it has not been shown 
to us that the statement contained in the judgment is incorrect, 
Both the courts below decreed the plaintiffs suit relying upon 
the ruling in Sajib-ullah Sirkar v. Haji -Khosh Mohdmed 
Sirkar (1). They have held.that the order of the Registrar , 
is a refusal within the meaning of section 77. The point 
taken before us is that the applicants, 7. ¢, the present plain- 
tiffs, not having appeared before the Registrar and ‘not 
having adduced evidence, the enquiry which is ordered by 
section 74 was not made, and therefore the order of. the 
Registrar is not a refusal, such as is contemplated by theilaw. 
Reliance is placed upon certain observations in Udit Upadhia 
v. Jmam Bandi Bibi(?) The question for decision in that 
z case was not that which is now before us, In that case the 
(1) [1886] I. L: R, 13 Cal, 264. (a) [1902] I, L. R, 24 All, 402. A 
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plaintiff, Musammat Imam Bandi Bibi, had made an appli- ` 


cation to the Registrar to obtain an order for registration 
more than thirty days after the order of the Sub-Registrar 
refusing registration. It was, therefore, held that she had not 
fulfilled one of the conditions precedent to the bringing of a 
suit under section 77. In the course of the judgment certain 
observations were made by one of the learned Judges. On 


` pages 406 and 407, BURKITT, J.,says: “The words ‘refuses to 


order the document to be registered under section 76’ imply, 
in my opinion, that the application must have been presented 
in time under section 73, and that after inquiry the Registrar 
has refused to direct it to be registered.” Stress is laid upon 
the words “that after inquiry the Registrar has refused to direct 
tt to be registered.” At the bottom of page 406 the judgment 
continues :—“ Finally I would point out that the right of suit 
given by section 77 of the Act is a right consequential on a 
refusal under section 76, which refusal is based on the enquiry 
directed by section 74, and if there be no such refusal, no 
right to sue accrues under section 77.” In so far as those 
observations touch on the question of the inquiry made after 
an application, they were quite unnecessary for a decision on 
the point in issue in that case. In the case now before us 
there is no material on the record to show to us what exactly 


‘happened in the present case, and we are not prepared to 


hold that where the District Registrar on an application duly 
presented within time has fixed a date forthe purposes of an 
enquiry and has then refused to-register the document because 
no evidence has been adduced before him, no such refusal has 
been made as is contemplated by section 77, There is 
nothing in the circumstances of the case to show that the 
application under section 73 was not a dona fide application 


. Which the plaintiffs did not intend to prosecute. It is clear 


that they neither withdrew nor abandoned their application. 
The Registrar’s order dismissing the application was one 
merely refusing to register the document because no evidence 
of the execution thereof had been placed before him. We 
agree with the remarks in Saytb-udlak Sirkar v. Hafi Khosh 
Mohamed (1), In our opinion the decision .of the court 
below is correct. The appeal fails, 


S A P, Appeal dismissed, 


(1) [1886] L L. Ra, 13 Cal, 264. 
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GANPAT PRASAD AND ANOTHER 
VEFSUS 
SARJU.* 


Contract Act (IX of 1892), sechon 335—Ageni—untrue represeniatiolt 

of—Extent of autherity—Liability of principal. { 
4 
There is no distinction in principle between the case of a man who 


represents that he has authority from another when he has no authority 
whatever, and the case of a man who represents that he has certain 
authority from another when he has authotity of another description. I 
neither case can the man who makes the representation be said to be thk 
authorised agent of the other with reference to the matter on which he 
has no authority. Section 235 of the Contract Act is intended to apply tp 
‘oth classes of cases. ; i 
i 
Colen v. Wright, 27 L. J. Q. B., 217, followed. € 

Secon D APPEAL against a decree of S. Muhammad 
Ali, Esq., District Judge of banda, modifying a decree of Babu 
| 


Achal Bihari, Subordinate Judge of Banda. | 


The facts of this case are briefly as follows :— : 

One Munna Lal, who was the proprietor of a shop at 
Katni (C. P.) had some 500 bags of grair. stored at Badausa 
in the Banda district. He authorised the defendants-appel- 
lants who owned a shop at Karwi in the latter district to sell 
the above-mentioned grain at the rato 2f9% seers, On the 
25th of December, 1907, defendants sold the 500 bags of grain 
to the plaintiff-respondent, Sarju, who was also a shop-keeper 
at Karwi, at the rate of 9 seers 6 chhataks a rupee, and the 
latter paid Rs. 51 as earnest-money. Delivery was to be 
taken in 8 days. Munna Lal prohibited the defendants frorn 
selling the grain at the lower rate, and delivery was not 
effected. Thereupon Sarju brought a suit against Munna 
Lal which was dismissed on the ground that the sale was not 
complete. Defendants were not parties to this suit. 





! 
Plaintiff then sued the present defendants, claiming Rs. 
51 on account of the earnest money paid, Rs. 252-1-0, on 


° S. A. No. 385 of 1911. l l 
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account of costs of the former suit, and Rs. 424-0-3, on account Civil. 
of loss occasioned by the representation of the defendants I91I. 
that they were authorized to sell the grain at the rate agreed 


Ganpat Prasad 
upon. Us 


Sarju. 
The defence was that there was no misrepresentation and 


that the sale was not complete, 


* The court of first instance held that section 230 of the 


Contract Act applied and dismissed the suit, awarding only . 
Rs, 51 on account of the earnest-money paid. 
The lower appellate court reversed the decree holding 
that the case was governed by section 235 of the Contract Act. 
It did not award any costs of the previous litigation. 
Defendants appealed. 


Tej Bahadur Sapru (with him Benode Bihari), for the 
appellants. 


The sole question is whether section 230 or 235 of the 
Contract Act is applicable. Section 235 applies only to a 
person untruly representing himself to be the authorised agent 
of another. There was no such untrue representation in the 
present case. Agency was admitted by all parties, 

[KARAMAT HUSAIN, J.—He was only an agent to sell at 
a particular rate. If he entered into a sale at a lower rate, 


there was an untrue representation that he was authorized to 
do so.] 


. I submit not. There was no such untrue representation 
as comes within section 235. That section refers to an untrue 
. representation as to the very fact of agency, not as to its 
terms. He referred to 
© Collen v, Wright,7 Ellis and Blackburn, 301. 
Hoare v. Dresser, 7 House of Lords, 290. 
[CHAMIER, J. referred to 


Stackey v. Bank of England, |1903] Appeal Case, 114.] : 
(Car. Salvesen and Co. v. Rederi Aktiebolaget Neordstjernan and 
others, [1905] Appeal Cases, 302, 


was also referred to by the other side. ] 


[CHAMIER, J.—In England, the. directors of a company 
+ exceeding their authority are liable personally ?] . 
2 i Í 


to HIGH COURT. [A. L. J. R. 


Cvi. ‘The rule of English law is larger than the Indian Law. 
{ike Section 235 has not been framed wide enough to cover those œ 
—- cases. It only refers toa case of total absence of authority. 
Ganpat Prasad i 
v. Sections 226 to 238 refer to cases between principal and 
agent or between principal and third parties. None of these 
can apply where an agent is sued himself by a third party. He 
is not personally bound in such a case. Section 230 applies. « 
[CHAMIER, J—Why should the Act be interpreted so 
narrowly, and not in accordance with English Law?] 
In the case of warranty, too, the Indian Legislature has 
given ita very narrow and limited meaning. It must have 
. been its express intention to do so. 


Sarj u 


M. L. Agarwala (with him Damodar Das), for the respond- 
ents, was not called upon. 


The judgment of the Court was delivered by 


Chamier, J. CHAMIER, J.—There has been some discussion in this Court 
as to what the lower appellate court intended to find, but in 
our opinion the findings are perfectly clear. The appellants 
here were commission agents carrying on business at Karwi 
in the Banda district One Munna Lal, the proprietor of a 
shop at Katni in the Central Provinces, had five hundred bags 
of grain stored at Badausa in the Banda district. On the 
25th of December, 1907, the defendants acting as commission 
, \agents on behalf of Munna Lal, sold the five hundred bags of 
_. grain to the respondent at the rate of 9 seers 6 chataks to the 
rupee, and the respondent paid them Rs, 51 as earnest money, 
" Delivery of the grain was to be given in eight days. But 
Munna Lal, the owner of the grain, refused to allow the 
appellant to deliver it to the respondent on the ground that ° 
he had not authorized them to sell the grain at the rate at, 
which it was sold. The learned Judge finds distinctly that 
the appellants were authorized by Munna Lal to sell the grain 
at the rate of 91 seers to a rupee and were not authorized to 
sell it as they did at the rate of 9 seers 6 chataks to a rupee. 
He also finds distinctly that the appellants did not ‘inform 
the respondent at the time of the sale that they were not autho- 
rized to sell the grain at the rate of 9 seers 6 chataks toa 
tupee, He says “it follows from this finding that they un- 
truly’ represented themselves to be authorized agents of ` 


. 
* 2 e 





z 
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Munna Lal to sell his grain at the rate of 9 seers 6 chataks to 
a rupee and are therefore liable under section 235 of the Indian 
Contract Act to compensate the respondent for the damages 
sustained by him.” He gave the respardemttriggree for Rs. 
425, but refused to give him the ce espe KARES X A pre- 
vious suit against Munna Lal-0 the ground that nea ht 
have impleaded the appellants in (the. previous’ "suit ped} so 
have saved the expense of the'present suit. “The Féspoiident 
has filed cross-objections with régard to’ the~ réfysal of the 
learned Judge to give him the cost of the-previous-suit. The 
objections were filed beyond time and the reason given for 






Cc 


IVIL. 


— 


19I. 


Ganpat 


2 Prasad `’ 


Sane 


Chamier, J. 


not filing them within time is unsatisfactory. We decline to 
consider the cross-objections. PP?) o ) 


On behalf of the appellants it is contended that 2) 
235 of the Contract Act does not apply to the case. Dr, 
Tej Bahadur argues that it was intended to apply only to the 
case ofa person who represents himself to be the agent of an- 
other when in fact he has no authority from him whatever, but 
not to the case of a person who untruly represents the extent 
of the authority given tohim by another. Dr. Tej Bahadur 
concedes that the case of Collen v. Wright, (1) on which section 
235, is obviously based has been applied to both classes of 
casesin England. It seems to usclear that section 235 was 
intended to apply to both classes of cases. There is no dis- 
tinction in principle between the case of a man who represents 
that he has authority from another when he has no authority 
whatever, and the case of a man who represents that he has 
certain authority from another when he has authority of an- 
other description. In neither case can the man who makes the 
representation be said to be the authorized agent of the other 
with reference to the matter on which he has no authority. 
We agree also with the. learned Judge of the court below that 
he appellants must be taken to have untruly represented 
themselves to be authorized by Munna Lal to sell his grain 
at the rate of 9 seers 6 chataks toa rupee. For as it was said 
in the case of Collen v. Wright, ifa man makes a contract as 
agent, he promises that he is what he represents himself to be, 
and he is liable for the breach of his contract whether or not he 
is aware that he is acting beyond the scope of his authority. 
In our opinion the decision of the court below is perfectly 
right, and we dismiss the appeal 
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SARVI BEGUM 
VERSUS 
HAIDER SHAH AND OTHUERS.* 


Civil Procedure Code (Act V of 1908), Order 21, Rule 89—Application to 
sek aside sale—who may apply—Application verbal or written. i 


An application under Order XXI, Rule 89 of the Civil Procedure 
Code need not be in writing ; but the application, whether oral or in 
writing, must be in time. Deposit of the money alone is not sufficient. 


ÆAeld, therefore, that a tender by a person who was neither an attorney, 
general or special, nor a Vakil or Mukhtar, for the owner of the immove- 
able property sold does not comply with the provisions of Order XXI, 
Rule 89, and is consequently invalid. 


EXECUTION FIRST APPEAL from a decree of Soti Raghu- 
bans Lal, Subordinate Judge of Meerut, setting aside a sale. 


Application for review of order confirming sale. 


In execution of a decree held by the decree-holder against 
three judgment-debtors, Musammat Ikram-un-nissa, Sultan 
Mohammad Khan and Syed Haider Shah, certain property 
belonging to Musammat Ikram-un-nissa was sold on the sth 
November, 1910,and purchased by the decree-holder. On the 
5th December, 1910, the purchase money plus 5% was deposit- 
ed in court by means of a tender in which the name of Musam- 
mat Ikram-un-nissa was mentioned as the person making the 
deposit. The tender was in fact produced before the Sub- 
ordinate Judge not by Musammat Ikram-un-nissa or her 
recognised agent, but by another judgment-debtor, Sultan 
Mohamad Khan, her husband, who also asked the court 
verbally on the same date to set aside the sale. No orders 
were passed on that date, but on a subsequent day the Sub- 
ordinate Judge confirmed the sale. The judgment-debtor 
then applied for a review of this order on the ground that 
the sale should not have been confirmed as the money had 
been deposited within time, as required by Order 21, Rule 
89. The decree-holder objected but the court granted’ the 
review on the ground that as the deposit was made within 

cE. F. A, No 156 of 1911. 
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time and there was a verbal application to set aside the Civip. 
sale, the sale should have been set aside. He relied on ais 
7, Bom. L. R. 263. => 
Sarvi Begum 

The decree-holder appealed. v 
ae Hai shah. 
Peary Lal Banerji, for the appellant. ae ee 


g Under Order 21, Rule 89, there must be a deposit by 
the person whose property has been sold and also an appli- 
cation to Set aside the sale by the same person. Even 
if an oral application were sufficient, it should have been 
made by Ikram-un-nissa whose property had been sold or 
by a person whom the court could recognise under Order 
3, Rules 1 and 2. Sultan Mohamad Khan, who did not an- 
swer the description of a “ recognised agent” as defined in the 
Code, had no /ocus standi to do any act on behalf of Ikram- 
un-nissa and the court should have refused to accept the 
tender and should not have acceded to the application. 


No one appeared for the respondents. 
The following judgment was delivered by 


CHAMIER, J.—In.this case, in execution of a decree beld Chamier, J. 


by the appellant against the respondents certain property 
of the respondent, Musammat Ikram-un-nissa, was sold by 


auction to the appellant. Within thirty days ofthe sale 
the respondent, Sultan Muhammad, appeared before the Sub- 
ordinate Judge with a tender of the required amount in the : 
usual form, duly filled up and bearing on it an office report, 
and he orally requested the Subordinate Judge to set aside 
` the sale. The Subordinate Judge signed the tender, returned 
it to him, and told him to go and pay the money into the 
treasury ; and the money was paid in by Sultan Muhammad 
e onthe sameday. The tender was made on behalf of Ikram- 
un-nissa. On a later date the case was called on before the 
Subordinate Judge and he confirmed the sale forgetting that 
an oral application to have the sale set aside had been 
made to him by Sultan Muhammad Khan. The three respond- 
ents then applied to him for a review of his order, and 
thereupon he set it aside, and also set aside the sale. The 
auction purchaser has appealed. When this case came before 
me in July last, I returned the record to the court below in 
order that the Subordinate Judge might find definitely 
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whether an oral application was made to him and whether 
the application was brought to his notice when he confi:med 
the sale. He has found, as already stated, that there was 
such application, but that it was not brought to his notice 
when he confirmed the sale. I am prepared to assume that 
sufficient ground has been established for a review of the 
Subordinate Judge’s order confirming the sale, for it is clear 
that all the facts were not before him, But this is not an 
appeal against the order granting the application for review, 
but is an appeal against the final order passed by the 
Subordinate Judge,’ setting aside the sale. The questicn 
is whether the sale should be set aside. Sultan Muhammad 
Khan has himself stated that he was not, on the date ón 
which the money was tendered, either the general or special 
attorney of his wife, Ikram-un-nissa. Nor is he a Vakil or, a | 
Mukhtiar, therefore he was not entitled to make an applica- 
tion to the court on behalf of his wife under Order 3, Rule; 1, 
of the Civil Procedure Code. It has been held that such 
an application need not be in writing ; but the application, 
whether oral or in writing, must be in time. Deposit of the 
money alone is not sufficient. The deposit in the present case 
was not made by a person who owned the property sold or Kad 
any interest in it. I feel bound to hold that the provisions of 
Order 21, Rule 89, have not been complied with, Musaminat 
Ikram-un-nissa was, under the circumstances, the only person 
who could have applied to set aside the sale. She did not apply 
within time, nor did any perso: duly authorised by her, make 
any application on her behalf. I therefore allow this appeal, 
set aside the order of the court below, setting aside the sale. 
The respondents must pay the applicant’s costs in both cqurts 


A.C. M, Appeal allowed, 
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BALMAKUND 
versus 
KUNDAN LAL AND OTHERS.* 
° Limitation Aci (IX of 1908), section 5—Discretion—Appeal filed one 
day beyond time-——Misapprehension of facts. 

Where by reason of the delay in the office of the court copies 
of the judgment and the decree of the first court did not reach the appel- 
lant in time for the appeal to be filed on the proper day and the appeal 
was consequently filed one day beyond time, but the appellate court upon 
a misapprehension of the fact dismisses the appeal as barred by time, no 
sufficient cause, having, in its opinion, been made out for the delay, 
held, in second appeal that the appellant was not debarred from raising 

< the question, and the Judge having misapprehended the facts, it was 
eminently a case for the exercise of discretion under section 5 of the Limi- 
tation Act. 

SECOND APPEAL froma decree of Maulvi Mohammed 
Serajud-din, Judge of the Court of Small Causes of Cawnpore, 
exercising the powers of a Subordinate Judge, confirming a 
decree of Babu Piare Lal, Munsif of Akbarpur. 


Sarat Chandra Chaudhri (for J. N. Chaudri and Satya 
Chandra Mukerji), for the appellant. 


Motilal Nehru, for the respondents. 
The judgment of the Court was delivered by 


CHAMIER, J,—The only question in this appeal is whether 

. the lower appellate court was right in dismissing the appeal 
to that court as barred by limitation. The decree of the 

first court was passed on the 29th September, roro. The 

courts were closed from the 30th of September to the 4th of 

November and re-opened on the 5th of November. The 

appellant applied for the necessary copies on the 29th of 

September, but the folios could not be obtained. He applied 

again on the 5th of November, and on the roth of November 

the usual notice was posted on the notice-board. On the 

evening of the roth or the morning of the 11th, the Munsif’s 

office despatched the copies by post to Cawnpore to the 
address given on the appellant’s application. The cover 


s 
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containing the copies reached the appellant sometime on the 

rth, His pleader says it was on the evening of the rith. 

The appeal was filed on the 12th. The Judge of the Court 

of Small Causes has declined to hold that the appellant 

has shown sufficient cause for not presenting his appeal 

within time. He says that the appellant took delivery 

of the copies on the roth of November. In this he was 

clearly wrong. An examination of the record shows that * 
the appellant did not take delivery on the roth, for the 

copies were sent to him by post. Had the cover been postéd 

on the evening of the roth, as it might and ought to haye 

been,. it would have reached the appellant on the morning of 
the 11th, and he could have filed his appeal on that date. 

We decline to hold that the appellant is guilty of negligerice 

in applying to the court to send the copies to him by post. 

If they were sent on the roth, they ought to have reached 

him on the 11th, in time for him to file his appeal on that day. 

If they were despatched on the 11th, the appellant is noti to 
blame. The learned Judge has not apprehended the facts 
correctly. On the facts as we now find them, we think this 

was eminently a case for the exercise of the court’s discretion 

under section 5 of the Limitation Act. We cannot hold that 

the appellant is debarred from raising the question here, when 

we find that the learned Judge of the lower appellate court has 
misapprehended the facts. We allow the appeal, set asidejthe 
decree of the lower appellate court and remand the case! for 
trial on the merits according to law. | 


Appeal decreed— Cause remanded. á 
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MEWA LAL AND ANOTHER 
VEFSUS 
AHMAD ALIL* 


° Civil Procedure Code (Act V of 1908), section g8—Limitation—Fraud— 
. Execution of decree. 

Where a judgment-debtor evaded arrest, and when subsequently 
arrested, spent two years in pretending to prosecute insolvency proceed- 
ings without intending to press them and thus caused 12 years to elapse 
from the date of the decree, Aeld, that he was guilty of fraud, and the ap- 
plication for execution was not barred by section 48 of the Civil Procedure 
Code. ` = 

Heldalso, where unsuccessful applications had been made for the arrest 
of the judgment-debtor, and the last application was made for the attach- 
ment of his porperty that it, was not a continuation of the previous appli- 
cations. Beni Prasad v. Kashi Nath, 6 A. L. J. R., 401, referred to. 


. EXECUTION SECOND APPEAL from a decree of C. Rustom- 
ji, Esq, District Judge of Allahabad, reversing a decree of 
Pandit Guru Prasad Dube, Subordinate Judge. 

Damodar Das, for the appellants. 
The respondent was not represented. 


The following judgment was delivered by 


TUDBALL, J.—This appeal ‘arises out of execution pro- 
ceedings. The appellants obtained a decree on the 18th 
of December, 1895, against the opposite party. On the 12th 
of September, 1907, they applied for the arrest of the 
judgment-debtor. This was the last one of the applications 
made within the period of 12 years from the date of the decree. 
Several attempts were made to arrest the judgment-debtor 
who successfully evaded them until one day he inadvertently 
attended the court, thinking that he was protected from arrest 
by some provision of law. He was arrested, and he at once 
applied-to the court to be allowed to apply inan insolvency 
court to be declared insolvent. He putin his application, 
and for two years the proceedings continued in the insol- 
vency court until they were finally struck off for want of 

° E. S. A, No 663 of 1911. 
. 3 
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prosecution. Inthe meantime the appellants had applied for 
attachment of certain property. That property was released 
on an objection preferred by the judgment-debtors wife to 
the effect that it had been transferred to her by her husband. 
On the first of August, 1910, the decree-holder made the pre- 
sent application for execution of his decree by means of the 
attachment of certain money deposited in court to the credit 
of the judgment-debtor. Objections were taken that the 
application was barred by time in that it had been made 
more than 12years after the date of the decree. The court 
of first instance held that the present application was one in 
continuation of the former application of 12th September, 
1907. It further held that the judgment-debtor had been 
guilty of fraud, and concluded that the application was. not 
barred by section 48 of the Code of Civil Procedure. On 
appeal the District Judge held that the present application 
was not in continuation of the former application. He 
refused to decide the question as to whether or not the judg- 
ment-debtor had by fraud or force prevented the execution of 
the decree at some time within 12 years preceding the | date 


“of the present application. In this the lower court was wrong. 


It ought to have gone into the question which was distinctly 
raised between the parties. 


On the question as to whether the present application is one 
in continuation of the former application of 12th September, 
1907. I fully agree with the lower court that it is not in 
continuation of the former application. The former applica- 
tion was for execution by arrest of the judgment-debtor, 
The present application is one for execution by attachment , 
of a sum of money. But on the second point I fully agree 
with the court of first instance that the judgment-debtor hag 
by fraud prevented the execution of the decree within 12 
years immediately preceding the date of the present applica- 
tion. The case very much resembles that of Beni Prasad 
v. Kashi Nath (1) There cannot be any doubt that the 
judgment-debtor evaded arrest, and when finally arrested, 
spent two years’ time in pretending to prosecute proceedings 
in an insolvency court—whereas he clearly never intended 
to press them. He has done his best and most successfully 


(1) [1909] 6 A. L. J. R.,*401. 
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prevented the decree-holders from executing their decree 
within the period of 12 years. ‘Therefore, in my opinion, 
the present application for execution is not barred by 
section 48 of the Code of Civil Procedure. I therefore allow 
this appeal, set aside the decree of the court below, and restore 
that of the court of first instance. The appellants will have 
their costs in all courts, 


Appeal allowed, 


ISHAR DAS AND OTHERS 
Versus 


ASAF ALI KHAN AND oTHERS.* 


Civil Procedure Code (Act V of 1908), Order XXT, Rule 89—Property sold 
by judgment-debtor to a third person after execution sale—Right to 
apply. 

A judgment-debtor whose property has been sold in execution of a 
decree has a substantial interest in the property sold until the confirmation 
of sale and can either get the sale set aside on the ground of irregularity 
or under Order 21, Rule 89. 

Rule 89 in Order XXI of the Civil Procedure Code is a special in- 
dulgence to a judgment-debtor or any person holding an interest in the 
property at the date of the sale. It gives them a last chance of saving the 
property “for themselves”. It was never intended that the property 
should be saved for persons to whom the property might be sold privately 
after the auction-sale had taken place. 


. Debi Prasad v. Mohamed Unis Arabi, 14 O. C., 33, followed. 


FIRST APPEAL from an order of Babu Banke Behari Lal 
Subordinate Judge of Aligarh. 


Application to set aside a sale. The court below set the 
sale aside. l 


Purchaser appealed, 
The facts and arguments appear from the judgment. 
W. K. Porter (with him Gulsari Lal), for.the appellants. 
B. E. O'Conor and Abdul Raoof, for the respondents. 
° °F, A. F.O. No, 33 of rgtt. 
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e 
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The following judgments were delivered; 


TUDBALL, J.—This appeal arises out of a sale of i immove- 
able property in execution of adecree. The property was 
sold on 21st August, 1910. ; i 


On the 20th September 1910, the judgment-debtor, who 
is the respondent in this appeal, paid into the Treasury the 
amount which was necessary under Order 21, Rule 89, to enable 
him to have the sale set aside. On this date the court was 
closed and it did not re-open until October 5th, 1910. 


It is an admitted fact that subsequently to the auction šale 
and prior to the zoth September, 1910, the judgment-debtor 
transferred by sale all his interests in the property to a third 
party, so that on the latter date hé could no longer be said to 
be the owner of the property. On the 5th October, he applied 
to the court to set aside the sale under Order 21, Rule 89. 


To this the auction purchaser, who was not the detree- 
holder, objected. Several points were raised by these objec- 
tions, the chiefone being that as the judgment-debtor! had 
parted with his interest in the property by sale to aithird 
party, prior to his application but subsequently to the; sale, 
he was no longer qualified to apply under Order 21, Rule 89. 
The lower court decided all the questions in favour of the. judg- 
ment-debtor, hence this appeal by the auction. purchase! who 
raises for decision the same points which were before the 
lower court, the chief one being that mentioned above, ’ 

In my opinion the decision of the lower court on this, the 
chief point, is wrong. Under Order 21, Rule 89, “any person, 
either owning the property or holding an interest therein by : 
virtue of a title acquired before such sale” may apply fo have 
the sale set aside, This language clearly precludes the trans, 
ferree from the judgment-debtor in the present case from 
making any such application. Does the fact that the judgment- 
debtor has, parted, by sale, with the whole of his interest, after 
the auction sale, also preclude him from making the appli- 
cation? The lower court has held (and the same argument 
has been pressed upon us in this Court) that after th j auction 
sale and until it is set aside, no interest is left to the judgment- 
debtor capable of transfer, and hence the sale by him) in this 
case is virtually a nullity and he therefore remains in the ` 


. 
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same position as on the date of the auction sale. With this 
‘I cannot agree. Until the auction sale is confirmed, the 
judgment-debtor has a very substantial interest in the pro- 
perty. He still retains a right either to recover his property 
under Order 21, Rule 89, or to have the sale set aside on the 
ground of irregularity or fraud (Order, 21 Rule go); even 
though the title may vest in the auction purchaser from the 
date of the sale when once the sale has become absolute. 


The rulein Order 21 is a special indulgence to a judgment- 
debtor or any person holding an interest in the property at 
the date of the sale. It gives them a last chance of saving the 
property “for themselves.’ It was never intended that the 
property should be saved for persons to whom the property 
might be sold privately after the auction sale had taken 
place. The language of the rule (which differs considerably 
from that of section 310-A of the former Code) clearly points 
to this. It clearly shuts out all persons who purchase or 
acquire an interest “after the auction sale.” It seems to me 
that the Legislature had clearly in mind the case of a pur- 
chaser at a private sale from the judgment-debtor after the 
sale in execution, in respect to whose right to apply under 
section 310-A of the old Code there were conflicting rulings 
(vide 1 C. W. N., 279 and I. L. R., 30 Mad., 214.) 


It is therefore incorrect to say that the private sale in the 
present case was a mere nullity and that the judgment- 
debtor remained the “owner of the property” inspite 
thereof. 


To allow the present application would, it seems to me, 
be to defeat the very object of the rule. The person making 
the application is no doubt the judgment-debtor, but the per- 
son who will benefit by it is the person who has acquired the 
ownership (or at least an interest in the property) subse- 
quently to the sale in execution, the very person whom 
the law now in clear terms precludes from making the 
application. The ruling in Debt Parshad Pandit v, Mohamed 
Unis Arabi (1), is the only direct decision on the point 
which has been laid before the Court. With that decision I 
am in full agreement and would hold that the judgment- 


(1) 14 0. C 33. 
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debtor by denuding himself of all his interest by sale to a; 
third party after the sale in execution, is no longer the person, 
owning the property within the meaning of Order 21, Rule 
89. In this view it is unnecessary to decide the minor 
points which arise in the case. I would allow the appeal 
and set aside the order of the court below. 


CHAMIER, J.—I concur, I think that there can be no doubt ` 


that Order xxi, Rule 89, was intended to give persons owning 
or holding interests in immoveable property the subject of ap 
execution sale a last chance of saving the property. But the 
words “owning such properiy or holding an interest therein” 
evidently refer only to persons who own the property or hold 
an interest therein at the date of the application and whether 
the applicant be the owner of or only the holder of an interest 
in the property he must show that he acquired his title before 
the execution sale. As I read the rule, neither the owner 
nor the holder of an interest who has parted with his title 
since the sale or who has acquired title since the sale can 
apply under Rule 89. That was the view taken in the Oudh 
case cited. I agree that the appeal should be allowed. 


By THE CourT.—The appeal is allowed. The order of the 
court below is set aside. The sale in favour of the appellants 
will stand confirmed. 
Appeal allowed, 


| 
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SOHNI. CIVIL. 
versus I9IL 
MOHAN KUER.* November, 24. 


Ld — 

Ejectment, action in—Defence of invalidity of alienation not open to Ricu ARDS, C. J. 
trespasser—Hindu Law—Mitakshara—/oint family—Ancestral pro. BANERJI, J. 
perly—Mortgage by father—Execution sale— Widow in possession : 
without title, 
A, Hindu governed by the Mitahshara, who formed a joint Hindu 

family along with his sons, mortgaged his interest in the joint property 

to B, who obtained a decree for sale and purchased the mortgaged pro- 

perty at the execution-sale. Upon C,an assignee from B, suing for 

possession of the said property, D, the widow of one of A’s sons, who was y. 

in possession resisted the claim upon the ground that her husband’s share 

could not be mortgaged by A and could not pass to the auction pur- 

chaser at a sale on the mortgage-decree. Ae/d, that this defence, if 

open at all, was open to A and his sons, but not to D, who was a mere 

trespasser and nota representative of her husband, whose interest had 

passed by survivorship to his father and brothers. 


APPEAL under section 10, of the Letters Patent, from a 
Judgment of Mr. Justice KARAMAT HUSAIN, confirming a 
decree of E. E. P. Rose, Esq, I. C. S., District Judge of 
Shahjahanpur, who reversed a decree of Babu Jogendra 
Nath Chaudhri, Munsif of East Budaun, dismissing the claim. ` R 


Defendant’s appeal. 
Suit for possession. 
The facts of this case are as follows :— 


One Kalyan Rai, who was the owner of a half of a house, 
mortgaged his half-share on the 8th of November, 1882, to one 
Mangal Sen. The latter obtained adecree on the mortgage 
on 7th of December, 1894, purchased the property at an auc- 
tion-sale on the 2nd of September, 1897, and sold itto the 
plaintiff on the 29th of October, 1897. Kalyan Rai and his 
three sons then took a lease from the plaintiff, but his fourth 
son, Bhagwat Das, who was a minor, was not a party to this. 
In 1898, the plaintiff brought a suit for arrears of rent and 
ejected the lessees. The share of Bhagwat Das was, however, 


© L. P. A. 79 of 1911. 
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CIVIL. exempted from the decree, and he remained in possession of 
TER one-fifth of the house, in which he was succeeded after his e 
ER death by his widow, the present appellant. 

onni 


On the 13th of October, 1909, plaintiff brought a suit fol 
possession against her. The defence was that Kalyan Raji 
had no right to mortgage the house, and the decree was not 


binding on the defendant’s husband. ba 


Y. 
Mohan Kuer. 


The court of first instance held that it was not so binding, 
and dismissed the suit. The lower appellate court reversed 
this decree holding on the strengh of Mata Din v. Ganga Din, 
[1909] I. L. R, 31 All, 599, that it was for the defendant 
to prove that the debt was not bindingon the minor son, 


KARAMAT HUSAIN, J., confirmed this decision. 


Karamat KARAMAT HUSAIN, J.—On 8th November, 1882, one 
Husain, J. Kalyan Rai mortgaged his rights and interests to the extentlof 
half (Aag-hagug yani bagadar nisf hisse) of a house to Mangal 

Sen. Mangal Sen, on the basis of that mortgage, brought 

- a suit for sale, got a decree on 7th December, 1894, brou sht 
the property to sale and purchased it himself on 2nd Sep- 

tember, 1897. On 29th October, 1897, he sold the propérty 

purchased by him to the plaintiff, which sale was confirmed 

on 4th November, 1897. Kalyan had four sons, Sham Ital, 

Sheo Ghulam, Sri Ram, and Bhagwat Das. The last mention- 

-- ed Bhagwat Das was a minor. Kalyan for himself and’ as 
guardian of his minor son, Bhagwat Das, as also his 3 sons, 

took a lease of the house from the plaintif, 





In 1898, the plaintiff instituted a suit against Kalyan;Rai 
and his sons for arrears of rent. She got a decree against 
Kalyan Rai and his 3 sons who were of age. Bhagwat Das, 
minor son of Kalyan Rai, was exempted on the ground that A 
the lease executed by Kalyan and his 3 sons was not binding 
on Bhagwat Das, Kalyan Rai and his 3 sons left the house, 
but Bhagwat Das continued in possession of one room inl the 
second storey on the ground that he was entitled to ith of 
the portion of the house mortgaged by Kalyan Rai. After 
Bhagwat Das’s death his widow, Musammat Sohni, continued 
in possession of that room. 


The plaintiff, on the 13th October, 1909, instituted a suit 
for possession against Musammat Sohni who resisted the 


I 
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suit on the following grounds :—Kalyan Rai had no power 
to mortgage the share of Bhagwat Das, the debt to secure 
which Kalyan Rai mortgaged the house in question ‘was not 
an antecedent debt, the suit was barred by limitation, as 
Bhagwat Das was no party to the decree in execution 
of which the plaintiffs vendor purchased the house, that 
decree was not binding on Bhagwat Das or on the defendant. 

The court of first instance found that the defendant failed , 
to prove that the debt for which the mortgage deed was 
executed by Kalyan Rai was not binding on her; that the 
suit was barred by limitation ; that half of the house and not 
only the share of Kalyan Rai in the half was sold in execution 
of the decree obtained by Mangal Sen. Upon these findings it 
dismissed the suit. 


On appeal the lower appellate court reversed the decree of 
the court of first instance, finding that the suit was not barred 
by limitation, inasmuch as it was brought within 12 years of 
the date of the confirmation of the auction sale and that it was 


for the defendant to prove that the debt contracted by Kalyan . 


Rai was not binding on Bhagwat Das. For this latter proposi- 
tion the lower appellate court relied on Mata Din v. Ganga 
Din (7). 

The defendant has preferred a second appeal to.this Court 
and the points pressed before me are the following :—The- 
suit is barred by limitation, the burden of proving that the debt 
was binding on Bhagwat Das lies on the plaintiff who re- 
presents the. creditor ; if the debt.be found to be binding on 
Bhagwat Das, then the defendant as his representative 


` should be allowed an opportunity to redeem the share of 


Bhagwat Das in the house, 


° The suit as remarked by the lower appellate court was 
instituted within 12 years of the date of the confirmation 
ot sale and is not therefore barred by limitation. 

In support of his 2nd contention the learned Vakil for 
appellant relies on the Full Bench ruling of this Court in 
Chandra Deo Singh v, Mata Prasad (7), which lays down that 
a father of a joint Hindu family governed: by the Mitakshara 
cannot execute a mortgage of joint family property which 
* (1) [1909], 1. L. R, 31 All, 599. (2) [1909] I. L. R., 31 All., 176. 
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will be binding on his sons, when the loan is not obtained fer 
family necessity or to meet an antecedent debt, and that the 
creditor suing to enforce the mortgage executed by the father of 
joint family property is bound to prove that the loan secur 
Ly such mortgage was taken to sitisfy an antecedent debt 
or was justified by some other family necessity or at least 
that he had before advancing the loan made enquiries whi 
reasonably led to the belief that the loan was required fi 
family necessity or to pay off antecedent debts, 


= a 


The learned Vakil for the respondent distinguishes thb 
case relied on by the appellant on the ground that the rule 
laid down in that case does not apply when an auctio 
sale has taken place and that a son in a Hindu joint retail 
governed by the Mitakshara, who seeks to set aside the aud- 





tion sale is bound to establish that the transaction was not . 


entered into to satisfy an antecedent debt or for some othër 
necessity and in support of this, he relies upon the following 
passages, From Debi Singh v. Jia Ram (°), 


“If the purchaser at a sale in execution had purchased the property 
from Jia Ram and not through court, it is clear that the appellant 
could not impeach the sale unless they were in a position to prove that 
the debt in respect of which the sale was effected was a debt tainted with 
immorality. The court has done only what Jia Ram could himself have 
done, Is the purchaser under the judicial sale to be in a worse ponio 
than he would have been if he purchased the property from Jia Ram” ? 
and the following other passage, Mata Din v. Gaya Din (°) 


“In the present case if the father of Chitra Kote had sold the pro 
perty in dispute for the amount of the decree obtained by Beni Ram and 
Raja Ram, the appellant Chitra Kote could not have recovered his shar 
of the property from the purchaser save by proving that the debt for which , 
the sale was effected was tainted with immorality, and was not otherwis 
binding on him. The fact that an auction sale has taken place does nal 
seem to us to make any difference. We are also of opinion that the fac 
that Chitra Kote is not a plaintiff, but is a defendant in the suit does i 





make any difference. If he was not competent to bring a suit for th 
recovery of his one share in the property otherwise than by establishin 
that the debt was not binding on him, he is not entitled to resist th 
claim of the purchaser save on the ground mentioned above.” 


He also relies on Jaddo Kuar v. Sheo Shankar Ram C) 
and Keri Siugh v. Chunni Lal (4). 


(1) [1902] LL.R.;25 AIL, 214 at 223., (2) [1909] L L.R., 31 All, 599, at p. 605.. 
(3) D910) A. L. J- Re 945. (4) ligi] A L. J. Ra 216. 
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The observations in 31 All, 599, at’ p. 615, no doubt CVIL. 


* go far enough to support the proposition put forward by the 19. 
learned Vakil for the respondent that after an execution sale, ae 
onni 


the burden of proof shifts from the creditor to the sons who zy 
seek to have the sale of their shares set aside, but as IĮ am Mohan Kuer. 
going.to decide this appeal on another ground, I express no Karamat 
apinion on this point. Husain, J. 


It is further contended by the learned Vakil for the res- 
pondent that as Kalyan Raiand his four sons have been found 
to be the members of a joint Hindu family governed by the 
Mitakshara law, Bhagwat Das’s interest in half of the house 
in question by survivorship passed to his brothers and father 
and the possession of his widow was that of mere trespasser. 
She therefore, as a trespasser, could not resist the suit of the 
plaintiff on the ground that her husband’s share could not be 
mortgaged by Kalyan Rai and could-not pass to the auction- 
purchaser at sale on the mortgage decree, that defence if open 

` at all was open to Kalyan Rai and his sons. This contention 
is, in my opinion, well founded. - 


Regarding the third plea taken in the memorandum of 
appeal, it is sufficient to say that in the view I take, it is not 
necessary to decide it. 


r 


The result is that I look upon the defendant for the pur- 
poses of this case as a mere trespasser and not a representa- 
tive of her husband, Bhagwat Das, whose interest passed by 
survivorship to his father and brother. 


On this ground and this ground alone I uphold the decree 
* of the court below and dismiss the appeal with costs. 


_e Defendant appealec. 
Sttal Prasad Ghosh, for the appellant. 
The ruling in ; 3 
Debi Singh v. Jia Ram, [1902] 1. L. R, 25 All, 214, 
has been qualified by 


Chandradeo Singh v. Mata Prasad, [1999] ILL. Rọ, 31 All, 176. 7 


[BANERJI, J.—31 All, has not altered the law laid down 
in 25 All] : 


a 
; 
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True, 25 All, is still good. But it should be read in the 
light of 31 All. If a father had no right to mortgage, an 
‘auction-sale can confer no better title on the purchaser, who 
merely stands in his shoes. The sons can still challenge it. 

Gaya Prasad Umer v. Raghunath Rai, [1911] 8 A. L. J. R., 1022. 

[ RICHARDS, C. J.—If the minor son had been alive, you 


might have brought a suit in his name. Now that he is dead, 
his title has vested in others, who have all admitted plaintiff's 


right.] 


The possession of a one-fifth share was virtually a separa- 
tion, though not by metes and bounds. The other sons were, 
out of possession and could not have continued the suit. He 
also cited i 

Manbahal Rai xv, Gopal Misra and others, [1901] A. W. N., 57. 

Govind Prasad, for the respondent, was not called upon. 


RICHARDS, C. J.—We think that the ground on which- 
our learned colleagse decided the case is correct, and itis - 
unnecessary to go into the other questi n of the powers of a 
Hindu father and the right of the sons to challenge the exer- 
cise of those powers, We accordingly dismiss the appeal with 
costs. 


S. A, P, ‘Appeal dismissed. 
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KANHAI LAL AND. ANOTHER CIVIL. 
s versus — I9IL 
eee HULAS SINGH AND OTHERS.* November, 28. 


Morigage—Prior and puisne mortgage—Decree on prior mortgage, effect KARAMAT 
of priority—Subsequent suit on puisne morlgage—A mount payable  Hysain, J. 
in respect of prior mortgage. CHAMIER, J. 


Where in a suit for sale on a mortgage the decree gave subsequent 

. transferees a right to redeem the then plaintiff but did not provide 

successive periods within which the different parties might redeem each 

other, it could not debar one of those puisne mortgagees from enforcing 
his mortgage in a subsequent suit 


Where one of the subsequent transferees discharged the above decree, i 
held that his heirs were entitled to hold up the mortgage, on foot of which 
the decree had been obtained, as a shield against the claim of the puisne 
incumbrancer. Gokal Das v. Puran Mal, I. L. R., 10 Cal., 1035, followed. 


Held further, that the said heirs were entitled to be paid what was 

_ 7 due upon the prior mortgage discharged by them and not merely what 

was due on the decree in which the mortgage had merged. Ganga 

Prasad v. Land Mortgage Bank, I. \., R., 2t Cal, 366, and Dip Narain 
Singh v, Hira Singh, 1. L. R., 19 All, 527, referred to. f 


“First APPEAL from a decree of Babu Srish Chandra Basu, 
Subordinate Judge of Bareilly. 
Suit for sale on a mortgage. ae 
The material facts appear from the judgment. 
z J. N. Chaudri, for the appellants. 
B. E. O'Conor (with him Lalit Mohan Banerji), for the 
respondents. ° 
The judgment of the Court was delivered by 
P CHAMIER, J :—This was a suit by the appellants upon a Chamier, /, 
mortgage made in their favour by one Ganga Ram Singh, 
on March the 24th, 1890. The principal sùm secured was 
Rs. 600, and the mortgagor agreed to pay compound interest “ 
with yearly rests at the rate of 2 percent. per mensem. The 
appellants in their plaint say that there is due to them Rs, 
600, on account of principal and Rs, 402 on account of in- 
°F. A. No. 295 of rgio. s 
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terest, but they claim only Rs. 10,500. The first respondent, 
Hulas Singh, resisted the suit on the ground that there was 
no consideration for the mortgage and on the ground that 
the mortgagor was incapable of understanding the transaction, 
and that the interest was penal and excessive and. should 
not be allowed. The respondents 2 to 7 are the sons of Gauri 
Sahai who purchased the mortgaged property in execution 
of a decree obtained by him against the mortgagor upon an 
unregistered mortgage of May 17th, 1888. These respondents 
pleaded, and it is now admitted, that the mortgagor on March 
2nd, 1890, that is to say, a few weeks before the mortgage now 
in suit, mortgaged the property to one Sham Lal who brought 
a suit upon his mortgage impleading both the mortgagor and 
the present plaintiffs, and obtained a decree which was made 
absolute on January the 15th, 1898, in execution of which one 
of the mortgaged villages was. put up to sale and purchased 
by the second respondent, the eldest son of Gauri Sahai, 
After that Gauri Sahai, who, as already stated had purchased 
the property ata sale held in execution of the decree on 
his mortgage paid to the decree-holder, Sham Lal Rs. 2,930 
odd being the amount remaining. due under the decree, 
Respondents 2 to 7 pleaded that inasmuch as the present 
appellants were parties to Sham Lal’s decree and had not 
chosen to redeem Sham Lal’s mortgage but allowed Gauri 
Sahai to pay off the decree, they had lost their right to enforce 
their mortgage ; and these respondents pleaded further that 
ifthe appellants were entitled to enforce their mortgage af all, 
they could do so only on paying the amount due on Sham 
Lal’s mortgage, namely, Rs, 2,930 odd, on account of principal 
and Rs. 21,243 on account of interest. Th: present suit 
was instituted on June the toth, 1910 and on August the 
2nd, 1910, the appellants presented a petition to the court in 


‘which they prayed that three other persons who were sub- 


sequent mortgagees of the property might be made defendants. 
The court took up the petition on August the roth, after the 
time for bringing a suit against those three persons had expir- 
ed, and refused to make them parties on the ground that any 
suit as against them was barred by limitation, In the view 
which we take of.another question which arises in this appeal 
it is unnecessary to express any opinion.as to whether the 
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court below was right in refusing the appellant’s petition 
of August 2nd. 

The first important question in this appeal is whether the 
appellants can now enforce their mortgage. The court below 
has held that they are not entitled to do so because they 
were parties to-the suit brought by Sham Lal and had 
aright under ‘that decree to redeem Sham Lal’s mortgage, 
and as they did not avail themselves of that right they have 
lost it and cannot re-assert it in the present case. It seems to 
us that there is nothing in the decree passed in Sham Lal’s 
suit that can be held to debar the appellants from enforcing 
their mortgage, and we do not understand the decision of the 
court below on this point. The decree gave the appellants 
and Gauri Sahai a right to redeem Sham Lal but did not 
provide successive periods within which the different parties 
might redeem each other. 


The second and most important question in the appeal is 
on what terms the appellants are entitled to enforce their 
mortgage. On their behalf it is contended that the mortgage 
of Sham Lal is now merged in the decree which he obtained, 
and that the amount which the appellants must pay to the 
respondents 2 to 7 as a condition precedent to enforcing their 
mortgage must be calculated on the decree and not on the 
mortgage. We cannot accept this contention. In the first 
place the decree in Sham Lal’s suit only brings the account 


- down to October the 12th, 1907. In the next place it is 


quite clear on the authorities and on principle that respondents 
2 to 7, having paid off Sham Lals mortgage, are entitled 
to.stand in the shoes of Sham Lal and to resist the sale of the 
property at the instance ofthe appellants until the amount 


due on Sham Lals mortgage has been paid to them. If 


authority is needed for the proposition that respondents 2 to 7 
are entitled to hold up Sham Lal’s mortgage against the 
claim of the present appellants, we would refer to the well 
known case of Gokal Das Gopal Das v. Puran Mal Prem- 
sukhdas ("), ` i 


The question whether in a case of this kind the amount to 
be paid is to be calculated on the decfee or on the mortgage 


(1) [1884] I. L. Rọ 10 Cal, 1035. 
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has been the subject of several decisions of which we need 
only mention those in Ganga Pershad Sahu v. The Land 
Mortgage Bank ('), and Dip Narain Singh v. Hira Singh (°). 
Neither of these cases very closely resembles the present 
case on the facts but the principle on which they rest applies 
fully to the present case.“ They show that the respondents 
are entitled to be paid what is due on Sham Lal’s mortgage | 
and not merely what is due on the decree obtained by Sham 
Lal. The result is that in our opinion the appellants are 
not entitled to bring to salé the property mortgaged to them 
except on payment of a sum exceeding Rs. 24,000 and far 
exceeding the value of the property, and it is on this account 
that we do not think it necessary to say anything more in 
regard to the decision of the court below on the appellant’s 
petition on August the roth, 1910. It would obviously be 
useless to send the case back to have other parties added. 
For the above reasons we allow this appeal, set aside the 
decree of the court below, and give the appellants a decree in 
the usual form for sale of the mortgaged property subject 
to payment by them of the amount due on the prior mortgage 
of March the 2nd, 1898, in favour of Sham Lal. 


Decree modified, 
(1) [1893] I. L. Rọ 21 Cal, 366. 
(2) [1897] I. L. R., 19 All., 527. 
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MIR SARWARJAN, 
VErSUS 


FAKHRUDDIN MAHOMED AND OTHERS. 
Specific Pe formance—Contract entered into by munager of a minors 
estate—Purchase of immoveable property—Minors right to enforce 
such a contract—Mutuality, 

It is not within the competence of a manager of a minor's estate or 
within the competence of a guardian of a minor to bind the minor or the 
minor's estate by a contract for the purchase of immoveable property. 

Held, further, that assuming that the agreement, in the present case, 
for the purchase and sale of immoveable property made by the manager 
of the minor's estate, and assuming that the purchase in question was an 
advantageous purchase for the minor, there was no mutuality in the 
contract as the minor was not bound by it; and that minor who had 
since reached his majority could not cbtain specific performance of the 
contract. 

APPEAL from a decree of the High Court at Calcutta, 

a ‘ . 
affirming a decree of the Subordinate Judge of Backergunge, 


The suit as brought by the three respondents, alleging 
that they were respectively owners by right ofinheritance of 
the property claimed in the plaint and that a purchase thereof 
at a court auction by the appellant’s (1st defendant’s) ven- 
dors was void, and they prayed that declaration be made 
to that effect. As regards that prayer the suit was dismissed 


“and the appeal did not involve the consideration of that 


claim. The respondents further alleged in their plaint that 


before the said court-auction the appellant had agreed with. 


one Mr. Garth, who was at that time manager of the estate 
of the rst respondent, to sell them the said property at the 
price which might be paid by him, the appellant, therefor, 
and prayed alternatively for a decree for specific performance 


of that agreement. 

The Subordinate Judge passed a decree for specific per- 
formance as prayed by the respondents, and the High Court, 
on appeal, affirmed that decree. Material facts in the case are 
ze . 5 
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sufficiently stated in their Lordships’ judgment below. For 


a report of the proceedings before the High Court see 


Mir Sarwarjany. Fakharuddin Mahomed Chowdhury [1906] 1. L. R., 
34 Cal., 163. ý 


The sole question for determination on the appeal was 


_ whether the manager ofa minor’s estate had power to bind 


the minor or the minor’s estate by a contract for the purchase _ 
of immoveable property. 

De Gruyther, K. C, and Kenworthy Brown, for the 
appellant, contended that the respondents were not, nor 
was any of them, entitled to enforce the alleged agreement, 
which was not authorised by them or entered into for them 
or any of them; that the said agreement was not ratified by 
the respondents or Garth on their behalf under section 119 
of the Indian Contract Act (Act IX of 1872); and that the 
manager of a minor’s estate had no power to bind the minor 
or his estate by contract for the purchase of immoveable pro- 
perty and as the minor was not bound by such a contract, it 
could not be specifically enforced. 


A. M. Dunne, for the respondents, contended that the 
agreement in question was for the benefit of the minor, - 
had been accepted and ratified by the respondents and was 
valid and binding; and that it was one enforceable by a 
decree for specific performance. He referred to 

Mohori Bibee v. Dhurmodas Ghose, [1902] 1 L. R, g0 1. A, 114; 
IL L. R, 30 Cal, 539. 

Golam Ahmad Chowdhry v. Judhister Chundra Saha, [1902] I. L. R., 
30 Cal., 142. A 

De Gruyther, K. C., in reply, referred to Fry on Specific , 
Performance, 5th ed., IQII, p. 213. 


The judgment of their Lordships was delivered by ° 


LORD MACNAGHTEN —This isan appeal from a decree of 
the High Court at Calcutta, affirming a decree of the Subordi- 
nate Judge of Backerganj. 


All the questions raised in the litigation but one were 
disposed of before the appeal was taken to the High Court, 
and when the case was before a Division Bench of that Court, 
that question was made the subject of a reference to the Full 
Bench. 


` 
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The reference was in the following terms:—“Can specific 
performance of a contract vaildly entered into on behalf of a 
minor be enforced ?” 


The reference came before the Chief Justice and four 
other Judges ofthe High Court. They agreed in returning 
an answer which seems to be carefully guarded and is per- 
„haps rather enigmatical. The, Chief Justice observed that 
the question submitted to the Court was “a wide and far- 
reaching question.” His opinion was that they could only 
“answer the question by saying that ifa contract is validly 
entered into on behalf of a minor, and there is mutuality in 
such contract it might be specifically enforced.” The other 
learned Judges concurred. 


The case was then sent back to the Division Bench to be 
tried out on the merits. The decree under appeal to the 
High Court was a decree for the specific performance of an 
agreement for the purchase and sale of immoveable estate. 
The agreement was expressed to be made between a Mr. 
Garth and the appellant Mir Sarwarjan. Mr. Garth was at 
the time manager of the estate of the respondent No. 1 who 
was then a minor, 


After observing that they had already considered the 
evidence and had“ come to the conclusions (1) that it was 
a contract validly entered into, and (2) that there is mutuality 
with regard to it, for “the agreement made by Mr. Garth 
with Mir Sarwarjan would seem to be as enforceable against 
the minor as it is against Mir Sarwarjan,’” the learned Judges 
of the Division Bench stated that they saw no reason to 
dissent from their views already expressed and recorded “ (1) 
that the contract was validly entered into particularly when, 
as pointed out, it was for the benefit of the minor, and was 
accepted and ratified by him, and (2) for the reason given 
‘there is no want of mutuality’ in respect of this agreement.” 

The agreement in question was entered into by an agent 
of Mr. Garth, without any express authority from him, but 
there was some evidence that Mr. Garth adopted or assumed 
to adopt the agreement on behalf of the minor. At any rate 
it was assumed in both courts and it was the opinion of the 
Subordinate Judge that the contract was not intended to 
bind the manager personally, and therefore it was assumed 
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CIVIL, that it was intended to bind the minor or the minor's estate. 
191I It was also assumed that the purchase was an advantageous œ 
Pma purchase forthe minor. In this judgment and for the pur- 
arwarjan oii . . Bus 
J pose of this judgment their Lordships accept all the foregoing 
Fakhruddin ; 
Mahomed. assumptions, 
Lord The learned Judges of the Division Bench disposed of the , 


Macnaghten. question of mutuality at the first hearing in the following* 
terms : “ There is no want of mutuality in this case for the 
agreement made by Mr. Garth with Mir Sarwarjan would 
seem to be as enforcible against the minors as it is against 
Mir Sarwarjan. The acts ofa guardian in this country bind 

; the minor. There is no difference between his position and 
powers and those of a manager.” No other or further reason 
in regard to this point was given by the learned Judges when 
the case was referred back to them. 


Without some authority their Lordships are unable to 
accept the view of the learned Judges of the Division Bench 
that there is no difference between the position and powers 
of a manager and those of a guardian. They are, however, 
of opinion that it is not within the competence of a manager 
of a minor’s estate or within the competence of a minor to 
bind the minor or the minor’s estate by a contract for the 
purchase of immoveable property, and they are further of 


opinion that as the minor in the present case was not bound 


by the contract there was no mutuality, and that the minor 
who has now reached his majority cannot obtain specific pera 
formance of the contract. 


Their Lordships, therefore, will humbly advise His 
Majesty that the appeal should be allowed, the order of the 
High Court discharged, and the suit dismissed. 


The respondent No. I must pay the costs of the appeal. 
Any costs paid under the order of the High Court must be 
repaid, but there will be no other order as to costs in the 
courts below. 


T. L. Wilson & Co., Solicitors for the appellant. 

Morgan, Price & Co., Solicitors for the respondent. 
s JAL P. l l Appeal allowed, 
—— k . ` 
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RAM AUTAR PANDE AND OTIIERS. LORD ROBSON. 
; ~ , SIR JOHN 
Transfer of Property Act (Act IV of 1882), section go—Mortgage—Sale EDGE. 
of mortgaged property by mortgagor—Purchasers personal liability MECANEEN 
to mortgagee under an undertaking with his vendor to pay mortgage- at 
debe. 
Held, that a mortgagee, who is no party to the sale, cannot enforce . 
against a purchaser of the mortgaged property an undertaking that he 
entered into with his vendor, the mortgagor, and that the purchaser is 
not a person from whom, “ the balance is legally recoverable” within the 
meaning of section go of the Transfer of Property Act. 
Jumna Das v. Ram Autar Pande, |1g09' LL.R, 31 All, 352, affirmed. 
APPEAL’ from a judgment of the High Court of Judica- 
ture for the North-Western Provinces at Allahabad. 
The principal question for determination in the present 
appeal was whether the appellant was entitled to a decree 
ee 


under section 90 of the Transfer of Property Act (IV of 1882), 


against the respondent, Pandit Ram Autar Pande, under 


the circumstances hereinafter mentioned. 


On. the 2nd of June, 1893, one ‘Musammat Lakhpati 

* Kunwar executed a deed of mortgage in favour of the appel- 
lant and his sən, Brahma Dat, since deceased, for Rs. 40,000, 

‘and as security forthe loan hypothecated certain zamindari 

properties and her rights as a mortgagee (hereinafter referred 


to as“ mortgagee rights ”) in certain other properties. 


On'the 24th of November, 1896, Musammat Lakhpati 
Kunwar sold thé whole of the hypothecated property men- 
tioned above, to the respondent, Ram Autar Pande, for Rs. 
44,000. Of this sum, Rs. 40,000 was left, in accordance with 


the terms of the sale-deed with the vendee for payment to : 


the appéllant iu full satisfaction of debt due on the mortgage, 
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Ram Autar Pande, however, never paid Rs 40,000 or 
any part thereof, to the appellant, and the latter therefore 
instituted a suit on the mortgage deed against the represen- 
tatives of the mortgagor and Ram Autar Pande, for a decree 
under sections 88, 89, and 90 of the Transfer of Property 
Act, and on the 29th of November, 1904, obtained a decree 
under section 88 of the said Act. With regard to the “ mortga- 
gee rights ” hypothecated inthe deed of mortgage the High 
Court recorded in its judgment that “if the rest of the mort- 
gaged property does not prove of sufficient value to satisfy 
the plaintiffs mortgage in full, it will be open to him to apply 
for sale of this portion of the mortgaged property.” See 

Janna Dasv. Ram Autar Pande, [1904] I. L, Rọ, 27 All, 364, at p 370. 


The property was sold but the decree was not satisfied 
and the appellant instituted the present proceedings praying 
that a decree under section 90 of the Transfer of Property Act 
might be passed in his favour. 

The courts below found that under the circumstances 
of the case, the transferee of mortgaged property was not a 
person against whom a decree under section go of the Trans- 
fer of Property Act could be granted; and ordered that a 
decree under that section should be prepared against the judg- 
ment-debtors, but that the application as against Ram Autar 
Pande should be disallowed. 

The appellant, thereupon, appealed to His Majesty in 
Council. 

Str H., Erle Richards, K. Cand G. E. A. Ross, for the 
appellant: The appellant is entitled to call upon Ram Autar 
Pande to pay the money due to him under the mortgage, ° 
dated the 2nd June, 1903, out of the sale proceeds of the pro- 
perty which were expressly left in his hands upon trust and for 
the purpose that such payment should be made. The appel- 
lant is entitled to a personal decree for the full amount 
claimed against Ram Autar Pande under section go of the 
Transfer of Property Act. 

[LORD MACNAGHTEN: Ram Autar Pande is no party 
to the mortgage, and the mortgagee is no party to the sale, 

Yes. The High Court relying upon the case of 

Mata Din Kasodhan v. Kasim Husain, [1891] 1. L. R, 13 All, 432, 
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excluded “the mortgagee rights” from the decree for sale, 


_dated the 29th November, 1904. But the sale of the zamin- 


dari property has failed to satisfy the appellant’s mortgage 
in full and the amount due to him is legally recoverable 
from the property inthe hands of Ram Autar Pande consist- 
ing of the “ mortgagee rights,” which have not yet been sold : 
Ganga Prasad v, Chunni Lal, [1895] I. L. R, 18 All, 113 
[Lorp ROBSON: It does not matter for the purpose 
of this case, which of those two decisions is right.] 

Yes, that is so. l i l 

[LORD MACNAGHTEN tiene to 


izsat-un-nissa Begum v, Kunwar Partab Singh, [909] L. R., 36 I. Ay . 


203, at pp. 208-9. 
DeGruyther, K. C, and B. Dube, for the respondent, Ram 
Autar Pande, were not called upon. 


' The judgment of their Lordships was delivered by 


LORD MACNAGHTEN :—This is a perfectly plain case. The 
action is brought by a mortgagee to enforce against a purchas- 
er of the mortgaged property an undertaking that he entered 
into with his vendor. The mortgagee has no right to avail 
himself of that. He was no party tothe sale. The purchaser 


entered into no contract with him, and the purchaser is not “ 


personally, bound to pay this mortgage debt. Therefore, he 
is not a person from whom, in the words of the 6oth section 
of the Transfer of Property Act, “the balance is legally 
recoverable,” 


Their Lordships will therefore humbly advise His Majesty 


that this appeal must be dismissd with costs. 


Ranken Ford, Ford and Chester, Solicitors for the appel- 
dant. l 

Rogers Barrow, and Nevil, Solicitors for the respondent, 
Ram Autar Pande. 


. The other respondents did not appear. 
“SM. P - Appeal dismissed, 
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LEKHRAJ KUNWAR me 
VErsus 
HARPAL SINGH AUD OTHERS. 


Hindu Law—Succession—Iinpar tible estate—Rule of Primogeniture—- 
Owner devising the estate to his widow—Next reversioner disputing 
the will—Prob ite—Compromise—Construction— Character of the estate 
taken by the next reversioner, 

One R. S., who was in possession of an impartible estate, succession 
to which was governed by the rule of primogeniture, died without issue 
male, leaving a will by which he left his entire estate absolutely to his 
widow, who applied for a grant to her of probate of the will. The next 
reversioner, S. S., filed objections to probate being granted, and instituted 
a suit against the widow alleging ‘that the will was null and void as 
against him and the estate and that absolute possession over the entire 
estate should be awarded to him, a decree in the suit was made in accord; 
ance with the terms of a compromise between the parties whereby it was 
provided ister alia that the widow should remain in possession during her 
lifetime of the entire estate left by R. S., exercising the powers of gaddi- 
nashin without the power of alienation, that S.S , should receive an annual 
allowance ; that on the death of the widow, S. S. or any representative 
of his should be the absolute owner of the estate and should occupy the 
gadadt ; and that should it be indispensably necessary to raise any money 
on the estate by way of a loan the parties to the compromise should 
in concurrence with each other borrow an amount therein fixed and 
repay the same from the profits of the estate. The will was subsequently 
admitted to probate. S. S. predeceased the widow of R. S. The widow 
of S. S. brought the suit claiming proprietary possession of the estate as : 
against her husband’s distant cousin inthe male line and certain other 
members of his family. ° 

Ffeld, that the rights of the parties to the suit depended on the cons- 
truction of the compromise, but not upon the will of R. S., and that the 
fact that after the compromise the will was admitted to probate did not 
affect the right of S. S. ; l 

eid also, that the compromise did not change the character of the 
estate, which as an impartible estate devolved on S. S. on the death of 

R. S ; that by the compromise S. S. reserving to himself the said annual 

income out of the estate gave to the widow of R. S. a bare interest for 

her life in his (S. S’s.) impartible estate ; and that on the death of S. S. the 
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estate as an impartible estate devolved, subject to the life interest of the CIVIL. 
widow of R. S, on the heir of S, S. according to -the rule of primogeniture, — 
and not on the widow of S. S, Harpal |Singh v. Lekhraj Kunwar, [1908] 19T: 
LL. R., 30 All, 406, S, C, 5 A. L. J, Rọ 425 affirmed. : Lekhraj 
i f Kunwar 


APPEAL from a judgment and decree of the High Court 
at Allahabad, reversing a judgment and decree of the District 
+ Judge of Jaunpur. 


kai 
Harpal Singh, 


The suit was instituted in the court of the Subordinate 
Judge of Jaunpur, but was subsequently transferred to the Š 
court of the District Judge of Jaunpur, who allowed the plain- 
` tiffs (appellant’s) claim. 


The facts of this case are fully stated in the judgment of k 
the High Court, see i 
Harpal Singh v. Lekhraj Kunwar. [1901] 1. L. Ra 30 All, 406 


Sir H. Erle Richards, K.C., and B. Dade, for the appellant. 
The estate, though impartible, is alienable ; and Randhir 
Singh had the.power to devise it to his widow. 


[DeGruyther K. C: I do not dispute that point, which was 
decided in ~ 
Rani Sartaj Kuari v. Rani Deoraj Kuari, [1888] L. Rọ 15 I. Ay 51] 


Randhir Singh made a will giving the whole estate to 

Sonao Kunwar, his wife, who by virtue of that gift became 

the absolute owner of the estate : = 
Musammat Surajmani v. Rabt Nath Ojha, [1907] L. R., 35 L Ay 17. 


The effect of such, a transfer of the estate was that the ori- 
ginal character of its impartibility and the special custom 
regulating its descent by the rule of primogeniture were des- 

` troyed. That is the effect of the will. Probate of that will was 
granted to Sonao Kunwar, and the absolute gift of the estate 
to her is good. . . i 


Even if the estate is impartible, the appellant succeeds to 
it, unless it is®stablished that the estate is impartible and also 
that succession to it is governed by the rule of primogeniture. 
But, here, by virtue of the compromise Sheopal Singh acquired 
an absolute vested interest in the estate subject to the life 
interest of Sonao Kunwar. That interest of Sheopal Singh was 
his self-acquired property and passed to his widow on his ° 
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CIVIL, ` death under the ordinary rule of descent of self-acquired pro- 
1911, perty of a Hindu governed by the Mitakshara law: 
Lekhraj Periasami v, Periasamt, [1878] L. Ry 5 I. A., 61. 
Kunwar Shiva Gunga case, [1863] 9 Moore’s Ind. App., Casi 539. 
Harpal Singh, Abdul Wahid Khan v. Musammat Nuyan Bibi, [1885] LR, 12 LA, gt. 
i DeGruyther K. Cand G. E. A. Ross, for the respond; 
ents, were not called upon, but they refẹrred to 
` Khunni Lail v, Gobind Krishna Narain, [1911] L. R., 38 L A. 87. 
The judgment of their Lordships was delivered by 
Sir John Edge. 


SIR JoHN EDpGE.—This is an appeal by -Thakurain 
Lekhraj Kunwar (the plaintif) from the decree of the High 
Court of Judicature for the North-Western Provinces of India, 
dated the 29th of May, 1908, which set aside the decree in 
the plaintiffs favour of the District Judge of Jaunpur, and 
dismissed the plaintiff's suit and certain objections which had 
been filed by her. ; j 


In the suit in which the decree now under appeal was 
made the plaintiff, who was the widow of Sheopal Singh, 
claimed proprietary possession of the rfasaz¢ of Singra Mau in 
the district of Jaunpur, and mesne profits. The defendants 
to the suit, who are respondents to this appeal, are Thakur 
Harpal Singh, a distant cousin in the male line of Sheopal 
Singh, Samsher Bahadur Singh, a younger brother of the father 
of Thakur Harpal Singh, Raghuraj Bahadur Singh, and 
Rampal Singh, minors, sons of Samsher Bahadur Singh, and 
Thakurain Janki Kunwar, the widow of Rudarpal Singh, who 
was a brother of Sheopal Singh, and had died without male 
‘issue. Fhe last common ancestor of Sheopal Singh and - 
Thakur Harpal Singh was Dammar Singh. 


The District Judge of Jaunpur gave the plaintiff Thaku-e 
rain Lekhraj Kunwar.a decree for possession as a Hindu 
widow, and decreed mesne prafits. From that decree the 
defendants, Thakur Harpal Singh jand Shamsher Bahadur 
Singh, on his own behalf and as guardian of his sons Raghu- 
raj Bahadur Singh and Rampal Singh, appealed to the High 
Court, and in that appeal the plaintiff filed objections to the 
decree of the District Judge, claiming that she was entitled 

e to a decree for possession of the Singra Mau estate as an 
absolute owner, and not merely for the estate of a Hindu 


? . 


. 
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widow. The defendant, Thakurain Janki Kunwar, did not 
defend the suit ; she claimed no interest. 


The question upon which this appeal depends is a short 
one. The estate of Singra Mau descended in the male line 
from Dammar Singh as an impartible estate to one Randhir 
Singh, who died without issue male in January, 1895. In the 
family to which Randhir Singh, Sheopal Singh, and Thakur 
Harpal Singh belonged, the rule of primogeniture applied so 
faras this estate of Singra Mau was concerned. The pedigree 
of the family will be found in the judgment of the High Court, 
it is sufficient now to say that Sheopal Singh, who was the 
plaintiffs husband, was the son of Jagurnath Singh, a younger 
brother of Randhir Singh, and that on the death of Sheopal 
Singh without a son iù July, 1899, the defendant, Thakur 
Harpal Singh, was, subject to the life interest of Thakurain 
Sonao Kun war under a compromise, the next member of the 
family who was entitled to the possession of Singra Mau, 
if the estate was then impartible. The question as to whether 
the estate had ceased to be impartible or had continued ‘to 
be and was impartible on the death of ‘Sheopal Singh, 

epends upon the construction of an agreement of compromise 
of the 25th of April, 1896, to which Sheopal Singh and 
Thakurain Sonao Kunwar, who was the junior widow of 
Randhir Singh, were the parties, 

Randhir Singh, who was then 74 years of age, and in pos- 
session of the impartible estate of Singra Mau, made a will on 
the I sth December, 1894, by which he left his entire estate and 
every | ‘kind of movable and immovable property of which he 
was then in possession to Thakurain Sonao Kunwar, Lis 
junior wife. Itis admitted that if Randhir Singh was then of 

etestamentary capacity he had power as the owner in posses- 
sion of the impartible estate of Singra Mau.to make that 


- will, and by it to put an end to the impartibility of the estate, 


and to exclude -his nephew Sheopal Singh from the succession, 
which was the efféct of the will as it was executed. After 
the death of Randhir Singh his widow Thakurain Sonao 
~ Kunwar, applied for a grant to her of probate of the will. 
Sheopal Singh and others filed objections to probate being 
granted ; thereupon, in March, 1896, Sheopal Singh brought a 
suit in the court of the Subordinate Judge of Jaunpur against, 
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CIVIL. Thakurain Sonao Kunwarand Thakurain Shankar Kunwar, 
idīk the senior widow of Randhir Singh, a pro forma defendant, 
— and Babu Soridat also a pro forma defendant, in which 
ed Sheopal Singh alleged that when Randhir Singh was seriously. 
v ill and on the point of death, and quite incapable of entering 
Harpal Singh. 


S E into any contract or of understanding any transaction, the 
Sir John Edge. well-wishers of Sonao Kunwar and Shankar Kunwar, having 
colluded together, caused the will to be executed. Sheopal” 
Singh further alleged in that suit that according to the old 
custom and nature of the property, and also on the strength 
of right of survivorship the right to occupy the gaddi, and to 
enter into possession of the entire estate devolved upon him 
on the death of Randhir Singh, and he prayed for a declara- 
tion that the will of the 15th of December, £894, was null and ` 
void as against him and the estate, and for a decree dispossess- 
ing Thakurain Sonao Kunwar and Thakurain Shankar 
Kunwar, and awarding absolute possession to him, Sheopal 
Singh, over the entire estate of Singra Mau, together with 
imlaks, movable and immovable property appertaining to the 
said estate. 


_ On the 25th of April, 1896, Sheopal Singh and Thakurain 
Sonao Kunwar entered into an agreement of compromise 
which was executed by them and was in the form of a petition, 
to the court of the Subordinate Judge of Jaunpur in the suit 
A which had been brought by Sheopal Singh against Sonao 
Kunwar, Shankar Kunwar, and Babu Soridat. That petition 
was presented to the court of the Subordinate Judge, and on 
the 27th of April, 1896, the Subordinate Judge made a decree 
in the suit in accordance with the petition giving possession 
of the estate to Sonao Kunwar for her life subject to the « 


terms of the compromise :— 
+ 


The petition of compromise was as follows :— | g 
“r. The name of Musammat Thakurain Sonao Kunwar will continue 
to be recorded in the revenue papers in the same way in which it stands 
recorded, and she will'remain in possession during her lifetime of all the 
movable and immovable properties, of which Rai Randhir Singh was in 
possession, exercising the powers of gaddinashin (occupation of gaddi) 
without the power to transfer or change the estate in any way. 


“2, I, Thakur Sheopal Singh, will take the sum of Rs. 12,000 a year 
è at the rate of Rs. 1,000 per month from Musammat Thakurain Sonao 
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Kunwar for all my expenses, and I, Musammat Thakurain Sonao 
Kunwar, will pay the same. I, Thakur Sheopal Singh, will not interfere 


with the estate in any way in the lifetime of Musapmat Sonao Kunwar. - 


After the death of Musammat Thakurain Sonao Kunwar, 1, Thakur 
Sheopa! Singh, or any representative of mine who may be living at that 
time, will be the absolute owner of all the movable and immovable 
properties possessed by Randhir Singh, and will occupy the gaddi. 
dn case of non-payment of the fixed annual allowance, I, Thakur Sheopal 
Singh, will have power to recover the same by instituting a suit and 
attaching the profits and movable property belonging to Thakurain 
Sonao Kunwar. i 

“3, IfI, Thakur Sheopal Singh, have to go to any member of the 
brotherhood, or any rais on the occasion of any ceremony or otherwise, 
1 will have authority to take as much equipage belonging to the estate 
as I require, and when I go out for recreations, &c, I will take any 

~ conveyance I like for my use. Thakurain Sonao Kunwar will have no 
power to forbid me. 

“4. If,on any particular occasion, any indispensable necessity arises 
in the estate, and it be necessary to take a loan, we, Thakur Sheopal 
Singh and Musammat Thakurain Sonao Kunwar will, in concurrence 
with each other, borrow five or ten thousand rupees, and repay the same 
gradually from the profits of the estate. 

“g. I, Thakurain Sonao Kunwar, also accept all the aforesaid 
conditions. It is therefore prayed that the case may be struck offas a 
contested one on the basis of this compromise, and the costs incurred 
by the parties be charged against themselves. This compromise may be 
embodied in the decree. Musammat Thakurain Shankar Kunwar and 

` Sridat, pro forma defendants, have been exempted.” 

Sheopal Singh died on the 27th of July, 1899, without 

- issue’ male, and without having made any disposition by 
will or otherwise of his interest in the Singra Mau estate, 
Thakurain Sonao Kunwar, who had been in possession of 

* the estate under the compromise of the 25th April, 1896, 
died on the 2oth of June, 1904, and thereupon Thakurain 
*Lekhraj Kunwar and Thakur Harpal Singh, respectively, 
claimed possession of the estate. On the 6th of July, 1904, 
the Collector of Jaunpur ordered mutation of names in favour 
of Thakur Harpal Singh ;-from that order Thakurain Lekhraj 
Kunwar appealed to the Commissioner of Benares, who on 
the znd of September, 1904, dismissed the appeal. 

The District Judge of Jaunpur in his judgment in this 
suit held that the estate had descended to Thakurain Sonao 
Kunwar under the will of Randhir Singh by an entirely new 
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title, and had thereby lost its character of impartibility, and 
was no longer subject to the special custom of descent. The 
District Judge further held that the estate which Sheopal 
Singh would have taken had he survived Thakurain Sonao 
Kunwar, would be self-acquired by Sheopal Singh as arising 
out of the contract of-compromise with Thakurain Sonao 
Kunwar. As the learned Judges in the High Court rightly 


` chserved, the District Judge went behind the compromise 


and held that the will was a valid will binding on Sheopal 


. Singh, and determined what in his opinion were the rights 


ot the parties before the compromise, the very thing the 
avoidance of which led to’ the compromise. The learned 
Judges inthe appeal in the High Court held that the rights 
uf the parties to this suit depended upon the construction of 
the compromise, but not upon the will of Randhir Singh. 
With that conclusion their Lordships in this appeal agree. 
They also held that :-— 

“upon the language of the compromise it is not possible to hold that 
the character of the estate, as it had been handed down from father to 
son for generations was changed. . As an impartible estate, Sheopal 
Singh laid claim to it, and the compromise provided that as an impartible 
estate it should devolve upon him.” 


And they accordingly dismissed the suit. 


Their Lordships consider that the High Court put the 
only possible. construction upon the agreement of compro- 


mise. Sheopal Singh never admitted the validity cf the’ 


will as against. him, and never admitted that Thakurain 
Sonao Kunwar had obtained any title under thé will. It 
is obvious from the terms of the compromise that Sheopal 


‘Singh consistently maintained that the will was invalid, 


and consequently that Thakurain Sonao Kunwar had 


taken no title under it, and that the estate as an impartible” 


estate had vested in him on the death of Randhir Singh. By 
the compromise Sheopal Singh, reserving to himself an income 
cf Rs, 12,000 a year out of the estate, gave to Thakurain 
Sonao Kunwar a bare interest for her ‘life in his impartible 
estate. Sheopal Singh in the agreement of compromise 
carefully provided that on the death of Thakurain Sonao 
Kunwar, he or his successor should be the absolute owner of 
the estate and should occupy the gadar ; that on the occasion 
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of any ceremony, or when he should go out for recreation, he 
should have the right to take as much equipage and any 
conveyance belonging to the estate for his use as he should 
require, and that Thakurain Sonao Kunwar should have no 
power to forbid him;and that should it be indispensably 
necessary to raise any money on the estate by way of loan, he 
and Thakurain Sonao Kunwar should in concurrence with 
éach other borrow Rs, 5,000 or Rs. 10,000 and repay the same 
gradually from the profits of the estate. Under the compro- 

“mise Thakurain Sonao Kunwar had no power to encumber 
the estate for any purpose, except in conjunction with Sheo- 
pal Singh. The terms to which their Lordships have referred 
are consistent only with the construction placed upon the 
compromise by the High Court, and there are no terms in 
the compromise which suggest any other construction. To 
these terms Thakurain Sonao Kunwar submitted. It may be 
mentioned that the Subordinate Judge of Jaunpur before 
making his decree of the 27th of April, 1896, took the precau- 
tion of ascertaining that Thakurain Sonao Kunwar understood 

` the terms of the compromise. The High Court rightly dismiss- 
ed the suit of Thakurain Lekhraj Kunwar. 


The fact that after the compromise the will of Randhir 
Singh was admitted to probate did not affect the rights of 
Sheopal Singh. 

Their Lordships will humbly advise His Majesty that the 

‘judgment and decree appealed against should be affirmed 
and the appeal dismissed with costs. 


Summerhays & Son, Solicitors for the appellant. 
Barrow, Rogers & Nevill, Solicitors for the respondents. 


*y.M. P, : Appeal dismissed. 
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JAGANNATH PRASAD 
VErSUS 
BADRI PRASAD AND OTHERS.* i 


Finding— Inference from a finding that parties are in exclusive possession 
of plots—Agreement to remain in separate possession of Abadi— 
Rights of co-owners in separate possession. 


Where the lower appellate court finds that the owners of different 
plots were in exclusive possession of particular plots the only inference 
which can be drawn from this is that the parties by mutual consent allow- 
ed the owners of the different Mahals to separately enjoy the different 
parts of the adadi. So longas this agreement continues, the parties in 
exclusive possession of the aéad# are entitled to use it and enjoy it in such 
a way as they please so long as such user or possession does not interfere 
with the user or possession of owners of other Mahals. Kumudini 
Mazumdar v. Rasik Lal Masumdar, 11 C. W.N., 517, followed. 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr, Justice Karamat Husain, reversing a decree 
of F. S. Tabor, Esquire, District Judge of Banda, who con- 
firmed a decree of Maulvi Muhammad Azim-ud-din, Munsif 
of Hamirpur. 


The facts appear from the following judgment of 


KAR4MAT HUSAIN, J.—The plaintiff brought an action against the 
defendants and asked for the following reliefs. It may be declared that 
the plaintiff is the owner and in possession of the land in dispute, that 
the defendants have no right whatever to interfere with and offer obstruc- 
tions to the plaintiff; that they have no right to offer obstructions to 
the plaintiff in building walls, etc, on the land in dispute and that they have 
no right of any kind whatever against the plaintiff. The main defence 
was that the property was join. The court of first instance decreed 
the plaintiff's claim and that decree was affirmed by the lower appellate. 
court. That court found as follows :—“ I find that the land in suit 
is part of the adadi of mauza Sisolar which consists of three Mahals, 
and that this aéadi has not been divided between the Mahals by 
demarcations on the village map or on the spot; but that the owners 
of the- Mahals have been in separate possession of portions of it, 
and that the plaintiff has been in possession of the land in suit. ‘Lhe 
defendants have no right to prevent him putting a wall round it.” 


A second appeal is preferred by the defendants and it is argued by 


their learned counsel that the property being joint, the plaintiff has no 


° L, P. A. No. 42 of 1911. 
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right to build and that he is not entitled to the decree given him, This 
objection is in my opinion sound. The learned Vakil for the respondent 
however argues that having regard to the law laid down in Madan Mohan 


‘Shah v. Rajab Ali (1), the decree of the lower appellate court should not 


be disturbed. The ruling relied on by the learned Vakil does not go 
the length of laying down that a co-sharer who is in exclusive possession 
of a portion of joint property can build upon it without the consent of the 
cp-sharers. 

I therefore allow the appeal, set aside the decrees of the courts below 
and dismiss the plaintiff's suit with costs in all courts. 

Plaintiff appealed, 

Damodar Das, for the appellant. z 

M, L, Agarwala, for the respondents, 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which 
the plaintiff claimed a declaration that he was entitled to 
continue in possession of a plot of land in the adadé and that 
the defendants had no right to interfere with his building a 
wall, The court of first instance decreed the suit. The 
lower appellate court affirmed that decree. On appeal to 
this court however the decrees of the lower courts were set 
aside and the plaintiff's suit dismissed. The findings of the 
lower appellate court.which are binding upon us are quoted 
in the judgment of the learned Judge of this Court as 
follows :— 

“ I find that the land in suit is part of the abadi of mouza Sisolar, 
which consists of three Mahals, and that this aéaa# has not been divided 
between the Mahals by demarcations on the village map or on the spot, 


but that owners of the Mahal have been in separate possession of portions 
Qf it, and that the plaintiff has been in possession of the land in suit.” 


The clear meaning of this finding is that the owners of 
each Mahal have a separate portion of the adadz of which they 
are in exclusive possession. This was the defendants’ own 
case in the lower appellate court. The dispute there was 
that the defendants claimed that the particular plot on which 
plaintiff wanted to build the wall was in their possession and 
not in the possession of the plaintiff. The learned Judge 
of this court says “a second appeal is preferred by the defen- 
dants, and it is argued by their learned counsel that the 

(1) [1900] I. L. R., 28 Cal, 223. 


CIVIL. 


n 


I9IL 


ny 


Jagannath 
Prasad, 


v, 
Bacri Prasad. 


Richards, C. J. 


CIVIL, 


IQIL 


Jagannath 
Prasad 


v. 
Badri Prasad. 
Richards, C. J. 


] 
50 HIGH COURT. [A. L J. R. 


property being joint, the plaintiff has no right to build and ` 
he is not entitled to the decree given him. This objection is 
in my opinion sound.” It seems to us that the learned 

judge altogether lost sight of the finding that the owners 
of the different Mahals were all in exclusive possession of 
particular plots. The only inference which can be drawn from 

thisis that the parties by mutual consent allowed the owners 
of the different Mahals to separately enjoy the different parts 
of the adadi, in other words, that there was an agreement 

between the parties. This agreement must be inferred from 

the action of the parties themselves, So long, therefore, as this 

agreement continues the parties in exclusive possession of 
a part of the abadi are entitled to use it and enjoy it in 

such way as they please, so long as such use or possession 

does not interfere with the use of owners of other Mahals of 
what is in their separate possession. This principle was fully 
recognized in the case of Kumudini Mosumdar v, Rasik Lal 
Mosumdar (1). We think that the decisions of the courts 

below were correct and ought to be restored. We according- 

ly allow the appeal, set aside the decree of the learned Judge 

of this Court and restore the decree of the lower appellate 

court with costs of both appeals to this court. 


Appeal allowed, 
(1) [1907] 11 C. W. N., 517- 


d 
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KING-EMPEROR 
VEFSUS 
RAM NARESH SINGH AND OTHERS.* 


Surisdiction—Offence committed in British India—Accused committed to 
Sessions— Transfer of territory to Native State— Criminal Procedure 
Code (Act V of 1898), section 435—Accused discharged for want of 
jurisdiction—No appeal— Revision. 


The accused were charged with committing an offence at a place 
in British India and were committed to the Sessions Court at Mirzapur. 
The State of Benares was then constituted and the place where the.offence 
had been committed fell within that State. The Sessions Judge of Benares 
to whom the case had been transferred, discharged the accused holding that 
he had no jurisdiction to try the case. Ihe Government appealed 
against the order and also applied in revision. eld that no appeal lay, 
but that the High Court could interfere in revision. e/a further, that 
by the constitution of the State of Benares the Sessions Court of Mirzapur 
was not deprived of jurisdiction to dispose of criminal appeals then 
pending or cases which had been committed to it for trial inasmuch 
as at the time ofsuch constitution, the accused were in British India in 
custody in point of law if not in fact, of a court of competerit jurisdiction. 
Mahabir v. King-Emperor,8 A. L. J. R., 630, applied. Damodhar v. 
Deo Ram, 1. L. R., 1 Bom., 367, distinguished. 


CRIMINAL APPEAL by the Local Government from an 
order of acquittal passed by G. A. Paterson, Esq., Sessions 
Judge of Benares. 


A. E. Ryves, (Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


CHAMIER, J.—On the 17th of March, 1911, Ramnaresh 
Singh, Ram Niranjan Singh, Dubri Singh, Dhakelu, Munnu 


"and Jarbandhan, were committed to the court of Session 


at Mirzapur by a Magistrate of first class exercising jurisdic- 
tion in that district on a charge of having committed murder 
at a place in pargana Bhadohi in the Mirzapur district, which 
was both at the time of the alleged offence, and at the date 
of the commitment, part of British India, On the Ist of 
April, 1911, the State of Benares was constituted, and the 
village where the offence is said to have been committed 
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became part of that State. For reasons, which it is unneces- 
sary to state, this Court, on the 5th of April, 1911, transferred 
the case from the court of the Sessions Judge, Mirzapur, to 
the court of the Sessions Judge of Benares. The latter then 
referred the case to this Court with a recommendation that 
the order, transferring the case to Benares, should be set 
aside on the ground that this Court had no jurisdiction to 
make such an order. On that this Court made an order 
which concludes as follows :— 

“We donot understand the reference made to us by the learned 
Sessions Judge of Benares. It is for him to carry out the orders of this 
Court and not to question them. Let the record be returned to him 
with instructions to try the case committed to the court of Session at 
Mirzapur, and transferred by this Court under order No. 1692, dated the 
sth of April, 1911.” 

The Sessions Judge of Benares did not understand that 
order to mean that the Sessions Judge of Benares had 
jurisdiction to try the case. He understood that the question 
whether he had or had no jurisdiction to try the case was to 
be decided by him. Accordingly, 6n the case being called 
on, he took up the question of jurisdiction and decided that 
he had no jurisdiction to try the case. He seems to have 
been of opinion that the only court which-could try the case 
was some court in the State of Benares. In support of 
that view he referred to the order passed by this Court 
in Criminal Revision No 149 of 1911—King Emperor v, Mata 
Prasad, That also wasa reference by the Sessions Judge of 
Benares. The accused was charged with having committed 
an offence at a place which formed part of the Family 
Domains of the Maharaja of Benares in the Benares district. 
At the date of the alleged offence the accused would have been 
properly committed to the court of Sessions at Benares. But on 
the 7th of February, 1911, a Government notification was issu- 
ed transferring the place in question to the district of Mirzapur, 
and the question arose whether the case which had been com- 
mitted to the court of the Sessions Judge of Benares, should 
be tried by the Sessions Judge of Benares or by the Sessions 
Judge of Mirzapur. This Court decided that the case should be 
tried by the Sessions Judge of Mirzapur, and under section 185 
of the Code of Criminal Procedure directed that the case 
should be tried by the Sessions Judge of Mirzapur. That case 
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appears to us to have no bearing upon the present case. The 
learned Sessions Judge has attempted to distinguish from the 
present case the case of Mahabir v. King-Emperor (1), which was 
brought to his notice. He says that in that case the question 
was as to the forum of appeal, whereas in the present case the 
question is what court of original jurisdiction has power to 
tity the case. It seems to us that the principle on which the 
case of Mahabir v. King-Emperor was decided, applies to the 
present case. The accused in the present case are charged 
with having committed an offence at a place which was in 
British India. They were properly committed to the court of 
Session at Mirzapur and that court had jurisdiction to try 
them when the State of Benares was constituted. It is impos- 
sible to hold that the Sessions Court at Mirzapar was by the 
constitution of the State of Benares deprived of jurisdiction to 
dispose of criminal appeals then pending in it or cases which 
had been committed to it for trial. The Sessions Judge has 
referred also to the case of Damodhar Gordhan v. Deo Ram 
Kanji (3). It is sufficient to say that the actual decision in 
that case has no bearing whatever on the question which 
arises in the present case. The remark, at the end of the judg- 
ment, of their Lordships regarding the effect of a cession of 
territory upon cases where the jurisdiction over the subject 
matter and parties is territorial, does not apply to the present 
_ case, At the date of the constitution of the State of Benares 
the accused persons were in British Indiain the custody, in 
point of law if not in fact, of a court competent to try them. 
We hold that the Sessions Judge of Mirzapur had jurisdiction 
to try this case, that it was properly transferred to the court of 
“Session at Benares, and that the Sessions Court at Benares has 
jurisdiction to try the case. The Government Advocate 
presented both an appeal against and an application for 
revision of the order of the Sessions Judge. In our opinion no 
appeal lay inasmuch as there was no order of acquittal, but 
we have no doubt that we have jurisdiction under section 435 
to set aside the order of the Sessions Judge directing that the 
accused should be set at liberty. One of the six accused has 
not been arrested. We think that the Sessions Judge should 
proceed to try the five accused, who have been arrested, For 


(1) [1911] 8A. L. J. R, 630. (2) [1876] I. L. Rọ, 1 Bom., 367. 
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the above reasons we set aside the order of the Sessions 
Judge of Benares, and direct him to proceed with the trial of 
the five persons who have been arrested, The appeal is 
formally dismissed. f 

Appeal dismissed—Atbpiication allowed. 
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GANPAT RAI 
VErSusS 
MUNNI LAL AND ANOTHER.* 


Hindu Law—Mitakshara—Joint family—Debt incurred by managing co- 
parcener--Presumption as to family necessity or benefit—Family 
business—Gambling debts 


There is no presumption that a debt contracted by the manager of 
a Hindu firm or family is contracted for the benefit of the firm or family, 
and the plaintiff who seeks to bind the other members of the joint family 
will have to prove that it was a debt contracted for their bénefit or with 
their consent, or that there was an urgent family necessity therefor. Soir 
v. Narayan, 1. L. B., 18 Bom., §20; Sunkar v, Gauri, 1 L. R., 5 Cal, 321; 


Nagendra v. Amar, 7 C.W. N., 725 ; and Krishna v. Wasudev, L. L. R., 
21 Bom., 808, referred to. 


Where the manager ofa joint family contracted some gambling debts, 
held that they could not be regarded as debts contracted by him in his 
capacity of manager in the course of the ordinary business of the firm. 


FIRST APPEAL from a decree of J. L. Leiston; Esq, , 
Additional Judge of Agra. 

Suit for sale upon a mortgage, 

The court below decreed the suit, 

_ Defendant appealed. 

Motilal Nehru (with whom Mokan Lal Sandal, and Sham 
Krishna Dar), for the appellant. 

Sundar Lal (with whom Satish Chandra Banerj2), for the 
respondents. 
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The judgment of the Court was delivered by CIVIL 
KARAMAT HUSAIN, J.—The following pedigree will show 1911. 
the relation of some of the parties to this case :— Ganpat Rai 

Gordhan Das. Munni Lal. 

è ( p ; Karamat 

Ram Parshad. Khairati Lal. Husain, J. 
Keshab Deo. 7 


E eee ame 
Raghunath Das. Manohar Lal. . Kashi Nath. 


The plaintiffs, Munni Lal and Chhedi Lal, instituted this 
suit against Ram Parshad, Raghunath Das, Manohar Lal, 
Keshab Deo, Kashi Nath, Ganpat Rai and Puran Chand on 
the following allegations : Ram Parshad, defendant No. 1, was 
the proprietor and manager of the firm styled Gordhan Das- 
Ram Parshad, at Agra. In order to carry on the business of 
the said firm he borrowed from the plaintiffs Rs. 16,000 by 
hypothecating the family property known as the Putaria 
Mohal in the city of Agra, under a registered bond, dated 
the 25th of January, 1903. Out of the amount of principal 
and interest due on the mortgage, Rs. 13,170 were paid by 
Babu Puran Chand, defendant No. 6, on the 4th of September, 
1906. The balance, amounting to Rs. 6,585, has not been paid 
by the defendants. Keshab Deo, after the execution of the j 
mortgage bond, dated the 25th of January, 1903,in order to 
defraud the plaintiffs and other creditors, sold a portion of the 
hypothecated property to Ganpat Rai by a deed, dated the 

_ 14th July, 1905, alleging himself to be the adopted son of 
-Khairati Lal. Keshab Deo and his representative in interest, 
Ganpat Rai, are bound to pay the balance due on the mortgage 
` fond inasmuch as the property of the family was mortgaged 
for the payment of debts contracted in the ordinary course 
of the business of the firm and for the benefit of Keshab Deo 
and his representative Ganpat Rai. The plaintiffs, on the 
above allegations, prayed for the recovery of the balance by 
sale of the property hypothecated. The pleas put forward 
by Ganpat Rai were to the effect that Keshab Deo was the 
adopted son of Khairati Lal, that the mortgage deed, dated 
the 25th of January, 1903, was a fraudulent transaction, that . 
no consideration passed for it, that the debts for payment of 
s 8 
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which the mortgage deed was executed were not contracted 
for any legal necessity, nor were they of sucha nature as 
to be binding on Keshab Deo or his representative, that 
Ram Parshad at the time of the execution of the mortgage- 
deed was not the manager ofthe firm, and that he had no 
authority to transfer the joint family property, nor did he in 
that capacity execute the mortgage deed in question. The 
court below framed the following issues : (1) Whether Ram 
Parshad was the manager and working agent of the firm 
Gordhan Das-Ram Parshad ; whether he in the same capa- 
city executed the modrtgage-deed, dated the 25th of 
January, 1903, and whether the said deed was executed for 
consideration, (2) Whether Keshab Deo is an adopted son of 
Khairati Lal and how far he and his representative, Ganpat 
Rai, are bound by the mortgage-deed in suit. (3) Whether the 
plaintiffs are entitled to the interest claimed. Is there any 
mistake in the calculation of the amount? (4) Whether two- 
thirds of the house purchased by defendant No, 6 are not 
liable for the plaintiff’s, claim. (5) To what reliefs are 
the plaintiffs entitled. The court found as a fact that 
Ram ‘Parshad was the manager and working agent of the 
firm Gordhan Das-Ram Parshad, that he executed the 
mortgage-deed in his capacity of a managing member of the 
firm, that the deed was executed for consideration, that Keshab 
Deo was the adopted son of Khairati Lal, that there was no 
sufficient evidence of the fact that the debts for the payment 
of which the mortgage-deed was executed were gambling 
debts, and that Ganpat Rai, the representative of Keshab 
Deo, was bound by the mortgage in suit. On these findings 
the court below decreed the plaintiff's suit. Lala Ganpat Rai, 
the vendee, under the deed of 14th July, 1905, has appealed, 
and the plaintiffs have filed objections. The substance of 
the pleas taken in the memorandum of appeal is that the 
mortgage-deed was executed without consideration, that it 
was a fraudulent transaction, that Ram Prasad was 
not competent to borrow the money, that he was not the 
manager of the firm at the time of the execution of the 
mortgage deed, that the mortgage deed was not executed 
for the benefit of the firm or for legal necessity or for the 
benefit of Keshab Deo or with his consent, and that the 
share of Keshab Deo now in the possession of the appellant 


e 
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as a dona fide purchaser was not liable for the payment of 
the debt contracted by Ram Prasad. The substance of the 
objections taken by the plaintiffs is that the adoption of 
Keshab Deo is not proved, noris it proved that Khairati 
Lal authorized hls wife to adopt a son. For the reasons 
stated by the learned additional Judge in’ his judgment, we 
agree with him that Ram Prasad was the manager of the firm 
styled Gordhan Das-Ram Prasad, that the mortgage-deed, 
dated the 25th of January, 1903, is not a fraudulent transaction, 
and that it was executed for consideration. The only points 
which remain for determination are the following :—Is Keshab 
Deo the adopted son of Khairati Lal? Are the debts for the 
payment of which the family property in question was mort- 
gaged gambling debts? Is the share of Keshab Deo, which was 
purchased by the appellant, Ganpat Rai, liable for the payment 
of the mortgage-debt............006 


[His Lordship then discussed the evidence and proceeded.] 
For the above reasons we agree with the learned Judge of 
the court below that Keshab Deo is the adopted son of 
Khairati Lal. 


[His Lordship then discussed the evidence on the second 
question and continued]: We therefore disagreeing with the 
learned Judge of the court below hold that the debts for the 
payment of which the mortgage-deed of 25th January, 1903, 
was executed by Ram Prasad were gambling debts. That being 
so, they cannot be regarded as the debts contracted by Ram 
Prasad in his capacity of a manager of the firm in the course of 
the ordinary business of firm, and if the statement of Munni 
` Lal that he lent the money to Ram Prasad alone be 
‘taken into account, it becomes evident that Ram Prasad 
was not raising funds for the ordinary business of the firm. 
There is no evidence to show that there was any urgent 
necessity for raising that money by the mortgage of 
the family property, nor is there any evidence that Keshab 
Deo was in any way benefited by that loan or that it was 
raised with his consent. In these circumstances it is neces- 
sary to see what is the law applicable to the facts of the case, 
In Soiru Padmanabh Rangappa v. Narayan Rao Bin Vithal 
Rao (*) it is laid down that there is no presumption that a loan 

(1) [1893] 1. L. R., 18 Bom, 520. 
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contracted by a manager ofa joint Hindu family has been 
contracted fer the family purpose. In Swnkar Pershad v. 
Gaury Pershad (*) it is laid down : “The condition ofa Hindu 
family is prima facie joint, and, therefore, property held by the 
managing member of a Hindu family is prima facie joint,” but 
as there is nothing to prevent an individual managing member 
from contracting debts on his own account there is no pre- 


` sumption that a “debt contracted by him is joint.” In Nagen- 


dra Chandra Dey v. Amar Chander Kundu() it was held 
that in order to make the brother of the manager liable it was 
necessary to find (1) whether the trading business was a joint 
family business, (2) whether the note given was for the 
purposes of the trading business of the family, and (3) whether’ 
.the amount covered by the note was appropriated to the 
purposes of such trading business, Krishna Ramaya Naik and 
othersv. Vasudev Venkatesh Pai (8) it is laid down that 
there is no presumption that money borrowed by a manager 
was borrowed for family purposes. The above cases are 
authority for the proposition that there is no presumption 
that a debt contracted by the manager of a firm or family is 
contracted for the benefit of the firm or family, and the plain- 
tiff who seeks to bind the other members of the joint family. 

will have to prove that it was a debt contracted for ‘their 

benefit or with their consent, or that there was an urgent 

family necessity therefor, During the course of his argu- 

ment the learned advocate for the respondents relied on 

Sheo Pershad Singh and another v. Saheb Lal (4), But that 
case does not touch the points which we haveto determine, 
In that case the debt was incurred in the ordinary course of 
business, and a decree was passed in execution of which the. 
family property in dispute in that case was sold, and the plain- 
tiffs as members of a joint Hindu family sued for a declaratiofi 
that their shares were not liable. The Calcutta High Court 
with reference to the facts of that case came to the conclusion 
that the plaintiffs were not entitled to the declaration they 
sought. As in the case before us the plaintiffs have failed to 
prove that there was any real necessity for the loan, or that 


(1) [1879] L L. Rọ, 5 Cal, 321. (2) [1903] 7 Cal. W. N., 725. 
(3) [1890] I. L. R., 21 Bom., 808, at p. 815. 
(4) [1892] I. L. Rs, 20 Cal., p. 453 
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the loan in question was taken with the consent of Keshab 
Deo, or that he im any way was benefited thereby, and as 
there is evidence.that the debts for the payment of which the 
family property was mortgaged were gambling debts, we are 
of opinion that the share of Keshab Deo which was sold to 
Ganpat Rai is not liable for thé payment of those debts. The 
result i is that we allow the appeal and set aside.the decree of 
the court below in respect of the property which was sold by 


Keshab Deo to Ganpat Rai. 
Appeal decreed. 


` KHAZAN SINGH 
versus 


PANNA-LAL* 


Civil Procedure Code (Act V of 1908), section r0o—Order XLI, Rule 27 
—Practice—Second-appeal—Further evidence admitted by appellate 
Judge—Finding based on evidence improperly adinitied not binding 
on High Court. l 
The provisions of Order XLI, Rule 27 of the Civil Procedure Code, 

are not intended to give a party a second opportunity of proving his 

case. 

Where a Judge upon appeal took further evidence which, how- 
ever, was not of the kind expected by him, and used it for the purpose 
of importing prejudice into the case, and punishing the appellant for 
refusing to come to terms, Ae/d that the further evidence was improperly 
admitted, and a finding of fact resting upon such evidence was not 
binding upon the High Court in second appeal. 


SECOND APPEAL from a decree of D. L. Johnston, Esq., 


District Judge of Meerut, reversing a decree of Saiyed Zia- 
ul-Husain, Second Additional Munsif of Meerut. 
Harendra Krishna Mukerji, for the appellant. 


Muhammad Ishaq, for the respondent. 
The judgment of the Court was delivered by 
CHAMIER, J.—This was a suit by the appellant on a 
demand promissory note for Rs. 718,signed on March 13th, 
1907, by Naurang Mal and Murli Dhar, who are now repre- 
sented by the respondents and others. The appellant stated 
in the plaint that the makers of the note had borrowed two 
sums of Rs, 150 and Rs. 179 in April and June, 1907, on 
mortgages and left the money with the appellant’s brother 
Mittar Sen, to be paid to the appellant on account of the 
* S, A. No. 456 of 1911. 
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note, but the money had not been paid, therefore the appellant 
claimed the whole amount for which the note was given and 
interest thereon at the rate stated in the note. The respond- 
ent’s defence was that the appellant and his brother, Mittra 
Sen, were joint in estate, that a dispute between the appellant 
and the makers of the note had been referred to the arbitra- 
tion of Umrao Singh and Nemat Singh, with the result 
that it was decided that the mortgages mentioned above 
should be made for a sum, aggregating Rs, 320 and the balance 
Rs. 400 should be paid in cash, and that in pursuance of 
the award Rs. 400 were paid to the appellant. 


The first court found that the appellant and his brother 
were joint and that the promissory note had been replaced 
by the mortgages to the extent of Rs. 320 and that payment 
of the sum of Rs. 400 had not been proved. It gave the 
appellant a decree for Rs. 512 odd, being the amount due on 
the note less the amount secured by the two mortgages, 
The respondent appealed to the District Judge, who was 
inclined to think that a passage in the mortgage of June, 1907; 
showed that the sum of Rs. 400 had been paid to the appel- 
lant as arranged by the arbitrators but he was puzzled by 
the fact that the note had remained in the hands of the appel- 
lantand no receipt could be shown for the sum of Rs, 400 
alleged to have been paid to the appellant. The respondent 
urged before the learned Judge that Rs. 200 had been paid to 
Umrao Singh, one of the arbitrators, that Umrao Singh had 
himself obtained another sum of Rs. 200 on a mortgage 
and paid both sums to the appellant and got the promissory 
note back, but the appellant had managed to get it from, 
Umrao’s widow after the death, The learned Judge then 
remitted 3 issues to the first court. Neither party having’ 
produced any evidence, the first court returned the record 
to the District Judge. 

What then took place in the appellate court appears from 
the following extract from the judgment :— : 

“When the case came before me on the 30th November, the reference 
to arbitration was not on the file and though the balance of probabilities 
was against the plaintiff, I thought a certainty was obtainable. I there- 
fore framed 3 issues dealing with the alleged proceedings of the arbitrator 
and remanded the case. No evidence was adduced on them...... eo scenase 
desvecdbenaedeass „The reference to arbitration -had however been brought on 
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the file. To-day was fixed for hearing and the appellant’s pleader came in 
with a compromise which the plaintiff repudiated when it was read 
to him ° ° © 2 Under Order 41, Rule 27, to enable me to 
pronounce judgment, I examined Khazan and also Panna Lal and 
brought the repudiated compromise on the record as a paper—its contents 
not having been proved—it corroborates the evidence that the parties 
came to terms and confirms the explanation of failure to bring evidence 
oh the issues remanded. Itis clear that Khazan was willing to compro- 
mise two days ago but to-day he is greedy and repudiates his agreement. 
Khazan’s conduct and the references to Murar Singh’s arbitration give me 
in fact the certainty that was lacking on the 30th November when the 
probabilities only were against Khazan. Now it is certain that Shahzad’s 
claims were wiped out in 1907 by the payment of Rs, 400 to his elder son, 
Khazan, and the execution of two mortgages in favour of his elder son.” 

In the first place I think that there was no justification 
for remitting issues to the court of first instance and giving 
the respondent a second opportunity of proving his case by 
producing evidence which he might have produeed in the 
first instance. Next, I think that when the respondent did 
not avail himself of the opportunity that was given to 
him, the District Judge ought to have gone on to decide 
the case at once. He says that the admission of further 
evidence was necessary to enable him to pronounce judg- 
ment, but the provisions of Order 41, Rule 27, are not 
intended to give a party a second opportunity of prov- 
ing his case (see the remarks in I. L.R., 31 Bom., 381, at 
p. 390). The learned Judge let the evidence in not to supply 
a.defect or /acuna in the existing evidence, but because he 
thought that some further evidence of adifferent kind was 
now available. Asa matter of fact—the Judge did not get 
the evidence which he expected—the evidence admitted by 
shim does not bear directly upon the issues remitted by him 
and the learned Judge says so. He has used the evidence 
admitted by him merely for the purpose of importing 
‘prejudice into the case and punishing the appellant for refus- 
ing tocome to terms—in my opinion an improper thing to do, 
I cannot understand how the learned Judge can have 
considered himself justified in using the inchoate compromise 
against the appellant as he did. I disregard entirely the 
evidence admitted by the District’ Judge. It is quite clear 
and the contrary'‘has not been contended here, that the 
learned Judge agreed with the Munsif that the oral evidence 
adduced to prove the payment of Rs. 400 is worthless. 
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There remains the mortgage of June, 1907, which is suppos- 
ed to prove that the sum of Rs. 400 was paid—that mortgage 
purports to have been made to secure a loan taken 

“ Babat bebagt ek kita rugga kalmi min mugir Naurang Mal waste 
dene (qurza) Shahaad Rat” 

It appears to me that these words do not necessarily mean 
that the mortgage was made in full discharge of the amount 
due on the ragga. The arrangement was that Rs. 400 
should be paid in cash and payment of the balance (Rs. 320) 
secured by mortgage. The words quoted above do not 
necessarily mean more than that-the mortgage is made on 
account of, in the sense of towards, the discharge of the sum due 
on the rugga or promissory note. It was contended that the 
finding of the learned Judge was a finding of fact binding upon 
this Court in second appeal, and could not be challanged be- 
cause the appellant had not certified that there was no 
evidence to support the finding. But the finding that the 
rugga has been discharged rests upon the construction of the 
above quoted passage in the mortgage-deed and other evi- 
dence, and I have found that the other evidence is not admiss- 
ible. The evidence which remains, namely, the mortgage deed 
did not satisfy the learned Judge that payment had been made 
for he called for other evidence. Therefore upon the evidence 
properly admitted, there is no finding which can be said to be 
binding upon this Court in second appeal. Upon the question 
of the construction of the deed this Court in second appeal can 
revise the finding of the District Judge. In my opinion the 
mortgage deed of June, 1907, does not prove the payment of - 
Rs, 400 to the appellant. It appears to me to show nos 
thing more than that the mortgage was made in pursuance 
ofthe award. I would allow the appeal, set aside the decre® 
of the lower appellate court and restore the decree of the 
court of first instance, 


KARAMAT HUSAIN, J.—I agree. 


BY THE CouRT.—The order of the Court is that the appeal 
is allowed, that the decree of th: lower appellate court is set 
aside, and that the decree of the court of first instance is 
restored with costs, 


Appeal allowed, 
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DIRGBIJAI SINGH 
VETSUS 
„BHAN PARTAB SHAH SINGH AND ANOTHER.® 


Hindu Law—Mitakshara— Manager— Powers of —Mortgage of family 
properly—Legal necessity, not a pure question of fact. 

Per CHAMIER, J.—The question whether necessity has been made 
out in a case in which family property has been alienated is not a 
pure question of fact, and therefore the decision of the lower appellate 
court that necessity has been proved can be challenged in second appeal. 

Where part of the family property was proclaimed -for sale, and 
the money advanced on mortgage of property belonging to the family was 
actually used to avert the sale and further that the lender dealt with a 
person who had for years managed the property of the family and who 
had obtained the assent of several members of the family to the mortgage, 
eld, that in all the circumstances there was legal necessity for the mort- 

_ gage and for the collateral security which was not proved to have been 
excessive. 

Per KARAMAT HUSAIN, J. (CHAMIER, J., dissentienze):—The excep- 
tional power of the managing member of a joint Hindu family to alienate 
the joint family property for family purposes must on principle be 
limited to the narrowest possible compass. In those cases only in which 
there is an immediate and pressing need, in which it is impossible to meet 

- the need without making a particular transfer, and in which there is no 
time to obtain the consent of other adult members of the family, the 
transfer should be held to be binding on the members who have not 
consented to it. l 


SECOND APPEAL from a decree of F. D, Simpson, Esq., 
District Judge of Gorakhpur, confirming -a decree of Pandit 
Quru Prasad Dube, Additional Subordinate Judge. 

Baldev Ram Dave (with him Iswar Saran), for the appellant, 

* Sarat Chandra Chaudhri (for Sundar Lal), for the respond- 
ents, 

The following judgments were delivered : — 

CHAMIER, J.—The question for decision in this appeal is 
whether a mortgage made by three members ofa joint Hindu 
family in favour of the first respondent was binding upon 
the appellant who was also a member of the family. The 
appellant died since the appeal was filed and is now repre- 

* S. A. No, 1210 of 1910. 
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sented by four of his sons. His eldest son, Nand Kishore, 
is the second respondent and is one of the three who signed 
the mortgage. 


The following table shows all the members of the family :— 


NADIR SHAH. 
a 





( | | ) 
Sudisht Narain. Drigbaijai Singh. Surat Singh. Ajrail Singh. 
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One Dalthaman Singh transferred all his property by deed 
of gift to Jaikaran, Surat Singh, Bishnath and Nand Kishore. 
It has been found that the transfer was intended to operate 
for the benefit of the whole family and that the property 
transferred was treated by allas part of the joint family 
property, 

in September, 1890, the four persons in whose favour the 
deed of gift had been executed mortgaged part of the property 
to one Kunnu Mal to secure payment to him of a loan said in 
the mortgage to have been taken for the purpose of paying 
the Government revenue and for the domestic expenses of the 
family. Kunnu Mal put his mortgage in suit and obtained 
a decree for sale of the property. On October 14th, 1895, 
the same four persons mortgaged part of the family property _ 
to the first respondent in order to pay off Kunnu Mal and 
avert a sale. On the same day, Nand Kishore, Surat 

Singh and Ajrail Singh, mortgaged several other villages 
to the first respondent by way of collateral security for the 
same loan, The first respondent brought a suit on his mort- 
gage and collateral security and ultimately obtained a 
decree for sale of the villages comprised in the collateral 
security. The appellant claims in the present suit a declara- 
tion that what he calls his share in one of the villages is not 
liable to be sold in execution of the first respondent’s decree, 
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The remainder of the property appears to be in Oudh and to be Civin, 


the subject of another suit in that Province» igi! 


The defence of the first respondent is that the loan taken n. . 77. 
A s Dirgbijai Singh 
_from Kunnu Mal was taken for family necessity and that v, 
the money borrowed from the first respondent was taken for Sya SN 
\ the purpose of discharging the debt due to Kunnu Mal and 
* ako for the purpose of averting a sale of the property in 
execution of his decree. It was further pleaded that the 
respondent, Nand Kishore, who signed the mortgage in 
favour of Kunnu Mal and both deeds of October 14th, 1895, 
was the manager of the property of the family, and the rest 
of the family are bound by his acts. It was also pleaded 
that the appellant was a religious devotee who lived in 
temples and wandered about the country and the first res- 
pondent was not aware of his existence when the mortgage 
of October, 1895, was made, 


Both the courts below have found that the mortgage of 
October, 1895, was made for family necessity and that the 
respondent, Nand Kishore, was at the time and had been 
for several years previously manager of the property of the 
family. 


Chamier, J 


The question whether necessity has been made,out in 
a case of this kind is not a pure question of fact, and there- , 
fore the decision of the lower appellate court that necessity . 
has been proved can be challenged in this Court. As was 
observed in a recent case by their Lordships ofthe Privy 
Council (') the Indian decisions as to the powers of the 
~managing members of an undivided Hindu joint family 
are somewhat conflicting. It isimpossible to extract from 
them any definite rule as to what does and what does not 
c@nstitute necessity, nor would it be possible or even desir- 
able to lay down any definite rule applicable to all cases 
Ù for the facts in different cases are infinitely different. It has 
been contended by the appellant in the present case that in 
order to constitute legal necessity it must be proved that 
there was at the date of the transaction in question an imme- 
diate and pressing necessity which must be proved ; secondly, 
that it was impossible to meet the necessity except by means 
(1) See [ror] 8 A, L. J. Ry, 256, . 
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of the transaction in question ; and thirdly, that there was no 
time to obtain the consent of the other adult members of the 
family. No case has been cited, and I know of no case 
which lays down the law in this sense. If the rule is as 
contended by the appellant, the manager of joint family 
property has no power to exercise his discretion even in 
case of obvious necessity and his acts will bind the family 
only where both necessity exists and the circumstances 
compel him to act at once without reference to the other 
adult members of the family. The powers of a manager of 
a Hindu estate were fully considered in the much cited case 
of Hunooman Persaud Panday v. Musammat Babooe(t). That 


was the case of a mother managing as guardian for an 


infant, but the principles therein laid down have always been 
considered to apply to other managers of Hindu properties. 
The actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred on it, is the thing to be regarded 
and a dona fide lender is not affected by precedent misman- 
agement of the estate. The lender is bound to enquire into 
the necessities for the loan and satisfy himself as well as 
he can that the manager is acting for the benefit of the 


estate, 


In the present case, part of the family property was pro- 
claimed for sale, the money advanced was actually used to 


- avert the sale and the lender dealt with a person who had for 


years managed the property of the family and who had 
obtained the assent of several members of the family to the 
mortgage. In all the circumstances it seems to me that there 
was legal necessity for the mortgage. It was said that there 
may have been necessity for the mortgage, but no necessity 
for the collateral security, But it has not been suggested 
that the security given was excessive. In fact, as it now 
appears, it was not excessive. In my opinion, the courts below 
were right in holding that there was necessity for the trans- 
action and that the transaction was binding upon the plaintiff, 
who for years, had left the management of the property in the 
hands of his son; Nand Kishore. 


I would dismiss the appeal with. costs. 
(1)-[1856] 6,M. I. A, 393. 
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KARAMAT HUSAIN, J.—On principle, one of the joint 
owners of a property has no power to transfer it for any 
purpose to any body without the consent of other joint owners, 
The Hindu law seems to make an exception in favour of the 
managing member of a joint Hindu family when he alienates 
the joint family property for family purposes. His excep- 
tjonal power to transfer what is not his, must, on principle, be 
limited to the narrowest possible compass. In those cases 
only in which there is an immediate and pressing need, in 

. which it is impossible to meet the need without making a 
particular transfer, and in which there is no time to obtain the 
consent of other adult members of the joint family, the 
transfer should be held to be binding on the members who 
have not consented to it. Having regard, however, to the 
view taken by my learned brother, I am not inclined to differ 
from him. - l 

BY THE COURT.—The order of the Court is that the 
appeal be dismissed with costs, 

Appeal dismissed. 


BALDEO SINGH AND ANOTHER 
VEVSHS 
HIRA LAL AND ANOTHER.* 


Civil Procedure Code(V of 1908), section zi—Res judicata—Point not 
decided in appsal— Hindu Law—Mitakshara—Morigage of family 
property by father—Son’s pious duty to pay debt—Redemption of 
merteaged property by sons, after sale, if allowed—Son not impleaded 

© = in suit on morgage. 

Band NM mortgaged ancestral property to R, to pay off debts incurr- 
ed by their father. /V’s interest in the property was sold in execution of 
a money decree and purchased by M R. Afterwards A sued B. N. 
and M R, on his mortgage and obtained a decree in execution 
of which he purchased the property himself. The sale was confirmed, 
but the certificate was not obtained by œ for more than three years. Æ 
applied for c&rtificate and it was granted to him. Upon appeal, Æ object- 
ed that no appeal lay. The lower appellate court held that an appeal 
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did lie, but rejected the application as barred by limitation. In second 
appeal by Æ, the High Court pronounced no opinion as to whether an 
appeal would lie but dismissed the appeal bolding the application barred 
by limitation. In a suit by £ for possession, Aeld by CHAMIER, J., (1) that 
the suit was not barred by the rule of res judicata, inasmuch as the judg- 
ment of the High Court which was the final judgment in the case express- 
ed no opinion on the question whether an appeal lay or not ; (2) that the 
property having been sold in execution of a decree on a mortgage made 
to pay off the family debt, the son was not entitled to redeem it on the 
sole ground that he was no party to the suit on the mortgage. 

Per KaRAMAT HUSAIN, J :—A private sale by the father in a joint 
Hindu family or an auction-sale by a court is held to be binding upon 
his sons because of their pious duty to pay their father’s debt, and not 
because a sale has taken place, and as there is no pious duty to abstain’ 
from redeeming the mortgage made by the father, an auction-sale cannot 
extinguish the right to redeem. When they claim redemption they, in fact, 
come forward to perform the pious duty cast upon them by the Hindu 
law, and an auction-sale cannot stand in their way. 

The right to redeem a mortgage is quite distinct from the right to 
get back a share in a property sold in execution of a decree upon a 
mortgage. f 

Debi Singh v, Jia Ram, I. L. R, 25 All, 214, explained. 

SECOND APPEAL from a decree of H. W, Lyle, Esq., 

District Judge of Agra, confirming a decree of Babu Sheo 


Prasad, Subordinate Judge. 
Shiam Krishna Dar, for the appellants, 


Satish Chandra Banerji, with him (Benode Bekari), for 
the respondents. 


The following judgments were delivered :— 


CHAMIER, J.—This was a suit by the respondent, Hira 
Lal, for possession of zamindari, property purchased by his , 
father, Ranjit, at an auction-sale. 


The facts are as follows:—In April, 1884, two brothers, ° 
Baldeo Singh and Nand’ Kishore, mortgaged the property in 
suit to Ranjit in order to pay off debts incurred by their 
father Indarjit. In 1893, the interest of Nand Kishore in the 
property was purchased by the respondent, Muhammad Raza, 
at asale held in execution of a money decree.- In April, 1894, 
Ranjit brought a suit on his mortgage against the two mort- 
gagors and Muhammed Raza, and obtained a decree for sale - 
in execution of which he purchased the property himself. The 
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sale was confirmed in January, 1898, but the certificate of sale 
was not issued to Ranjit till March, 1906. In January, 1907, 
he applied to the court under section 318 of the Code of 
Civil Procedure, 1882, for possession of the property. Nand 
Kishore had died and his son, Roshan Singh, was not made a 
party to the proceeding. Muhammad Raza was a party but 
dfd not put in an appearance. Baldeo Singh resisted the 
` application on the ground’that it was barred by limitation. 
This plea having been overruled, he appealed to the court of 
the District Judge, Ranjit there pleaded that no appeal lay. 
The District Judge held that an appeal did lie, because ‘the 
order on Ranjit’s application was one passed under section 244 
of the Code. He held also, that Ranjit’s application was 
barred by limitation, The appeal was accordingly allowed 
and Ranjit’s application was dismissed. Ranjit filed a second 
appeal in this Court. This Court did not touch the question 
whether the order of the first court was appealable to the 
court of the District Judge but dismissed the second appeal 
on the ground that Ranjit’s application, under section 318 was 
barred by limitation. Seven months later,a Full Benth of 
this Court, overruling several previous decisions, held that 
the question to be decided upon an application under section 
318, was not a question between the parties to the suit or their 
representatives and could not be determined under section 
244, in other words, that no appeal lies against an order passed 
upon application under section 318. The majority of the 
Full Bench held that an auction purchaser could claim 
possession, not only by means of an application under section 
318, but also by a separate suit. That decision was pronounced 
ton December 14th, 1908, The present suit was instituted on 

anuary 10th, 1909. One of the pleas taken by the defendants 
was, that the matter was res judicata. It has been rejected by 
the courts below. In my opinion they were right. The final 
decision in the case, under section 318, was the decision of 
this Court. As already stated, this Court decided only that 
Ranjit’s application was barred by limitation, It expressed 
no opinion whatever on the question whether an appeal lay 
against an order passed upon an application under section 318. 
Strictly speaking, this Court ought not to have taken up the 
question whether Ranjit’s application was barred by limitation, 
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without first deciding whether the question upon an applica- 
tion under section 318, was one arising under section 244, for, 
unless the question arose under section 244, no appeal lay to 
the Judge, and the decision of the first court should have 
been restored, However, the fact remains that this Court did 
not decide that the question was one arising under section 
244, and that no separate suit would lie, 


I agree, therefore, with the courts below that the present 
suit is not barred by the previous proceedings. 


As the mortgage of April, 1884, was made for the purpose 
of paying the debts of Indarjit, it. was binding upon the 
present appellant, Roshan Singh. It is urged that as he was 
not madea party to the suit upon the mortgage, he should 
at least be given an opportunity of redeeming the mortgage. 
I dealt with this question at length in my judgment in the 
case of Balwant Singh v. Aman Singh ('), and I see no reason 
to alter the opinion which I there expressed, and with which 
my brother TUDBALL agreed. 


For the reasons stated in that judgment, I hold, that the 
appellant, Roshan Singh, is not now entitled to redeem the 
mortgage, Baldeo Singh, who was a party to the suit on the 
mortgage, is, of course, not now entitled to redeem the mort- 
gage. I would dismiss the appeal with costs. 


KARAMAT HUSAIN, J.—The facts necessary'for the disposal 
of this appeal are fully set out in the judgment of my learned 
colleague and need not be repeated. 

I agree with him that the present suit is not barred by 
the principle of res judicata, This Court in the ruling to be ° 
found in W, N., 1908, page 162, did not decide that no sepa- g 
rate suit would lie. 


I regret, however, that I an unable to hold that Roshan 
Singh lost his right to redeem the mortgage, dated the Ist of 
April, 1884. I adhere to the rule laid down in Ram Prasad v. 
Man Mohan (°). The reasons given by my learned colleague 
in Balwant Singh v. Aman Singh have not altered my 
opinion. - 

(1) [1910] 1. L. R, 33 All, 7. 
(2) [1910} I. L. R, 30 AlL, 256, 
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The right to redeem a mortgage is quite distinct from 
the right to get back a share ina property sold in execution 
of a decree upon a mortgage. y 

The former involves an admission that the mortgage debt 
is binding upon the person who seeks redemption, while the 
latter pre-supposes that the mortgage does not affect the 
sare claimed. From the fact that a mortgage made by the 
father in a Hindu joint family is of a binding nature upon 
his sons, who are joint with him, it cannot follow that their 
right to redeem the mortgage is lost simply because the 
property has been sold in execution of the decree upon the 
mortgage. The ruling of the Full Bench in Debi Singh v. 
Jia Ram (1) does not gothat length. It simply lays down 
that when a sale in execution of a decree upon a mortgage by 
the father has taken place, his_sons if joint with their father 
cannot succeed to recover their shares upon the sole ground 
that they were not made parties to the suit upon the mortgage. 
Their suit must be based upon some ground which under the 
Hindu law, would free them from liability as sons in a Hindu 
joint family, to pay their father’s debts. Similarly, the fact that 
a private sale by the father in a joint Hindu family is binding 
upon his sons in certain cases cannot lead to the conclusion 
that a mortgage of a joint family property which is binding 
upon his sons deprives them of their right to redeem after a 
sale in execution of the mortgage decree. If the law laid down 
by this Court that a person entitled to redeem who is not im- 
pleaded in the suit upon the mortgage does not lose his right 
to redeem the sale of the property in execution of the mortgage 
is correct, a necessary corollary is that a Hindu son, in a joint 
Hindu family whose father mortgaged the family property for 
a debt, which the son was bound to pay, is entitled to redeem 
esen after the sale of property in execution of the mortgage 
decree, provided that he was a necessary party and was not 
impleaded. 

A private sale by the father in a joint Hindu family or an 
auction sale by a court is held to be binding upon his sons, 
because of their pious duty to pay their father’s debt, and not 
because a sale has taken place, and as there is no pious duty 
to abstain from redeeming the mortgage made by the father an 
auction-sale cannot extinguish the right to redeem. When 

(1) [1902] I. Le R, 25 All, 214. 
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they claim redemption they in fact come forward, to perform 
the pious duty cast upon them by the Hindu law, and I fail to 
see how an auction sale can stand in their way. 


For the above reasons, I would allow the appeal so far as 
to give Roshan Singh an opportunity to redeem the mortgage, 
dated the rst of April, 1884. I give him his costs. 


By THE CourtT.—Order of the Court is that the appeal is 
dismissed with costs. 


Appeal dismissed. 


RAM SARUP 
versus 
JASODHA KUNWAR AND OTHERS.* 
Evidence Act (Act 1 of 1872), section 91—-Promissory note inadmissible 
—Evidence outside the note—whether admissible. 

Where a plaintiff is able to prove the loan independently of and 
without the assistance of a promissory note, which cannot be admitted in 
evidence for some reason, he can fall back upon a claim for money lent. 
Pursotam Narain v. Taley Singh, 1. L. R., 26 All, 178 overruled. Sheikh 
Akbar v. Sheikh Khan, L. L. R.3723 Cal., 851 ; Krishnaji v. Rajmal, 1. L. 
R., 24 Bom., 360 ; Virbhadra v. Bhimaji, 1. L. R, 28 Bom., 432 ; Banarsi 
Prasadv Fasal Ahmad, 1. L. R., 28 All, 298 ; Sri Nath v. Amjad Singh, 
7 A. L. J. R., 459, referred to. ` 

SECOND APPEAL against a decree of Pandit Pitambar 
Joshi, Additional Judge of Moradabad, modifying a decree 
of Babu Gauri Shanker, Munsif of Havali. 


Suit for the recovery of money. 


The facts of this case are as follows :— 


The plaintiff, Ram Sarup, had money dealings with ome 
Bhup Singh deceased, the ancestor of the defendants. Bhup 
Singh purchased some cloth and borrowed some money from 
the plaintiff on different occasions. 

The loan was entered in the plaintifs dahi-khata, but a 
note of hand was also executed by Bhup Singh in favour of 
the plaintiff for the amount due from him. The note of hand 
was in the form of a letter addressed by Bhup Singh to the 

° 5. A. No. 139 of i911. 
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plaintiff and contained a request for the loan undertaking 
to repay the same with interest. 

The plaintiff brought this suit against the heirs of Bhup 
Singh. The defendants denied the loan and further pleaded 
that the promissory note being a paper the stamp on which 
was not properly cancelled, was not admissible in evidence, 
and consequently the debt could not be proved otherwise. 
The court of first instance held that the note was not ad- 
missible in evidence, but that the debt could be -proved 
otherwise and decreed the suit on the finding that money 
was borrowed by Bhup Singh. 

The lower appellate court held that the suit could not be 
maintained independently of the promissory note, and 
dismissed so far as it was covered by the note, 


Plaintiff appealed. 
Gokul Prasad, for the appellant. 
The rugga has been cancelled in a proper manner and 
is, therefore, admissible in evidence. It was not strictly a 
promissory note, and did not require to be stamped. Even 
if it could not be produced in Court, the entry of the loan 
in the dahz khata would be sufficient evidence to prove the 
debt. 
The debt could be proved although the promissory note 
could not be admitted in-evidence. He cited 
Dhoudbhat Na: barbhat v. Almaram Moreshvar Chetti, [1889] LL.R, 
13 Bom., 669 
Queen-Eempress v. Somasudaram Chetti, [1899] I. L R., 23 Mad., 155. 
Bharat Pisharodi v. Vasudevan Namòbudii and others, [1903] LL Rua 
27 Mad., 1 (F. B.). 
Hira Lal yv. Data Din, [1881] L L. R., 4 All, 135. 


o Siraj Husain yv. Bulaki Ram, |1908] 5 A. L. J. R, 162. 
Banarsi Prasad v. Fazal Ahinad, [1905] L L. R., 28 All., 298. 


Sheikh Akbar v. Sheikh Khan and others, [1881] L L. R7 Cal, 


256. f 
Pramatha Nath Sandal v. Dwarka Nath Dey, [1896] I. L. R., 23 
Cal., 851. 
Moti Lal Saka and another v, Manmohan Gossami, [iço0] 5 C. W 
Na 56. 


Srinath Das v. Angad Singh, |1910} 7 A. L. J. Ra, 459. 
Radha Kant Saha and others v, Abboy Churn Mitter and others, 


[1882] I. L. R., 8 Cal., 721. 
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to prove that he could produce evidence aliunde concerning the 
original considerations. The document cannot be said to be 
cancelled effectively. 
Vir bhadrapa bin Adrashapa Tabli v. Bumaji Balaji Caraf; [1904] 
I L. Rọ, 28 Bom., 432. 


M. L. Agarwala, for the respondent. 


The rulings cited are under Act I of 1879. There was 
no definition of a promissory note inthat Act. In Act II 
of 1899, the legislature has deliberately departed from the 
definition in the Negotiable Instruments Act XXVI of 1881. 

[ RICHARDS, C. J.—Can you argue that a promissory note 
now is different from what it was some years ago?] ` 

A comparison of the two sections will show that the 
definition in section 2, clause 22 of Act II of 1899, is much 
wider, The two Acts were enacted for entirely different 
purposes, In the definition in Act Il of 1899, the Legisla- 
ture purposely incorporated the ruling in 

Channamma v. Ayyanna, [1892] I. L, R., 16 Mad., 283. 

Formerly the Stamp Law used to be evaded. The words of 
section 2, clause 22, fully, cover the present case. It is not 
necessary that there should be an actual receipt of money side 
by side with the promise to pay. 

Plaintiff is not entitled to fall back on the entry in the 
bahi-khata, There were two entirely separate transactions—a 


loan and a security. Section g1 of the Evidence Act bars the 
production of other evidence to prove the debt, 


He relied on the judgment of GARTH, C. J., in 

Sheikh Akbar v, Sheikh Khan and othe: s, [1881] I. L. R.,7 Cal., 256, 
and on 

Pothi Reddi v. Velayuda Sivan, | 1886] I. L, Rọ, 10 Mad., 94, 

Gokul Prasad was not heard in reply, 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit in 
which the plaintiff sought to recover certain money. A 
portion of the money was due upon accounts pure and 
simple for goods sold, Another portion of it the plaintiff 
claimed as having been advanced by him to the defendant 
and ‘for which a certain document, alleged to be a promissory 


. 
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note, was passed. The claim .is then made for Rs, 35-11 6 
the price of cloth ; Rs. 400 principal and Rs, 140-6-0 interest ; 
in all Rs, 540-6-0 in respect of cash debt; in all Rs. 576-1-6, 
due under account books, together with the costs of the suit 
and future interest. It will thus be seen that the plaintiff 
bases his claim upon his account books, and it is a claim 
for money lent. When the document to which we have 
referred was produced, it appears that the stamp was cancelled 
by means of two lines drawn crosswise“upon it. 


The court of first instance decreed the plaintiffs claim, 
but holding that the stamp was not effectively cancelled; 
allowed other evidence including the account books to be 
given as evidence of the loan. The document, which it 
held to amount to a promissory note, was excluded from 
evidence, . 

The defendants appealed, and the lower appellate court 
adopting the view of the court of first instance that the 
document was a promissory note, and that the stamp was 
not effectively cancelled, refused to allow the plaintiffs claim, 
except for the price of the cloth and reduced the decree of 
the court of first instance accordingly. 

. The plaintiff comes here in second appeal. -As to whether 
or not the stamp was effectually cancelled we offer no opinion, 
The appellant has not raised the question specifically in his 
memorandum of appeal. 


The next point which was discussed was whether the 
document in question was a promissory note, within the 
meaning of the Stamp Act of 1899. On the face of it, it is a 
request for the loan of money with a promise to repay the 

“loan with interest. In the view that we take of the case, 
eit does not become necessary to decide whether or not the 
document is a promissory note within the meaning of the 
Act. We shall, therefore, assume for the purposes of our 
decision, first, that the document in question amounted to a 
promissory note; secondly, that the stamp on it although 
` sufficient was not effectually cancelled ; and thirdly, that the 


taking of the loan and the giving of the note were simul-` 


taneous transactions, The appellant contends that even on 
all these assumptions, he is (provided he can prove that the 
money was lent without the help of the note), entitled to 
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succeed in his claim not only for the price of the cloth but 
also for the money, claiming it as he does, as money lent. 
The evidence that the money was in fact lent is overwhelming 
and is not disputed in the present appeal. We, therefore, 
have only to decide whether on the assumptions that we have 
made the plaintiff must fail notwithstanding that the money 
was in truth and in fact duly lent. 


The defendants strongly rely on the case of Sheikh Akbar 
v. Sheikh Khan (1). The learned counsel for the defendants 
admits that in ordinary cases where, for instance, a plaintiff 
took a promissory note for the price of goods sold and 
delivered, if he failed for any reason on his note, he would 
be entitled to fall back upon the original consideration, 
namely, the price of goods so delivered, provided that he was 
able to prove the delivery of the goods, and that such a claim 
was open to him upon the pleadings. In like manner of 
course he concedes that ifthe money was lent and subse- 
quently a note was given for the amount, the plaintiff failing on 
the note would be entitled to fall back upon a claim for 
money lent. He, however, contends that where the lending 
of the money and the taking of the note was a simultaneous 
transaction, and the parties all aloag contemplated that the 
loan should be secured by the giving and the receiving of the 
note, the plaintiff must stand or fall by the claim based upon 


_ the promissory note, and that if he is unable to give the note 


in evidence the whole suit fails. For this purpose he relies, 
as we have stated above, upon the case of Sheikh Akbar v. 


Sheikh Khan. 


The facts in that case were somewhat peculiar. But there , 
is no doubt that the giving of the note was the considera- 
tion for the deposit of a certain sum of money by the® 
plaintiff GARTH, C. J. in holding that the plaintiff must stand 
or fall by his claim on his promissory note says as follows 
(at page 260 of the Report) :— 

“But when the original cause of action is the bill or note itself, and 
does not exist independently of it, as for instance, when in consideration 
of A depositing money with B, B contracts by a promissory note to 
repay it with interest at six months’ date, here there is no cause of action 


for money lent or otherwise than upon the note itself, because the deposi 
(1) [1881] L. L. RB, 7 Cal., 256. 
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is made upon the terms contained in the note, and no other. In sucha 
case the note is the only contract between the parties and if for want of 
a proper stamp,or some other reason, the note is not admissible in 
evidence, the creditor must lose his money.” 

It is contended that what the learned Chief Justice meant 
was that wherever a loan and the giving of a note are 

. sįjmultaneous, the plaintiff cannot fall back upon his claim for 

money lent. If this be the view of the learned Chief Justice, 
weare unable to agree with him. As far back as the year 
1800, Lord KENYON in the case of Farr v. Price, (') after 
holding that the plaintiff could not succeed on a promissory 
note on the ground of an error in the stamp observed :— 

“That as there were other general counts in the declaration, if the 
plaintiff could give other evidence of a consideration paid by him to the 
defendants, he would not be concluded from recovering by the fact of the 
defendants having given this imperfect promissory note for it.” 


There is a foot note to the report as follows :— 


“Where a promissory note had been given for money lent but when 
produced in court was unstamped, Lord KENYON, Cheif Justice, permitted 
the plaintiff to recover on a common count for money lent by proving 
that when “the money for which the loan had been given was demanded 
of the defendant he acknowledged the debt.” 

The case of Sheikh Akbar v. Sheiki-Khan, was considered 
in Pramatha Nath Sandal v. Dwarka Nath Dey (2). There, 
as in the present case, a promissory note had been given for 
money Jent but the note was insufficiently stamped, and was 
therefore inadmissible in evidence. It was held that the 
plaintiff had a cause of action independently of the document. 
PETHERAM, C. J. says (at page 853 of the Report) :— 

“The case which has been relied upon by the defendant is that of 

* Sheikh Akbar v. Sheikh Khan.” 

e The learned Chief Justice then quotes the passage from 
the judgment of GARTH, C. J, which we have mentioned 
above and proceeds :— 

“These words taken alone may seem to indicate that when a bill or, 
note is taken for a debt, the action must be brought upon the bill or note; 
and that if for any reason the document is excluded, the action must fail, 
but a reference to the earlier portion of the judgment shows that such 


was not the meaning of the Chief Justice, and that when he spoke of 
a deposit he did not mean a loan, as he then says where money is lent 


(1) [1800] 1 East, P. 55, at p. 57. (2) [1896] L L. R., 23 Cal, 851 
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and a bill or note given for the loan which is not paid at maturity, the 
creditor may disregard the note and sue on the original consideration.” 


In the case of Krishnaji Narayan Parkhi v, Rajmal Manik- 
chand Marwari (1), where the suit was a suit exactly similar 
in principle to the present case ; JENKINS, C. J., also quotes the 
judgment of GaRTH,C. J„ in Sheikh Akbars case and says 

i 
at page 263 of the Report :— 

“It is apparent from this that the actual ratio decidendi was that 
there was no loan independently of the note, so that it does not govern 
this case, if, as I think there was a loan independently of the note.” 

The Chief Justice was clearly of opinion that where the 
loan could be proved without having recourse to the note, the 
plaintiff was entitled to recover. 


In the same case CANDY, J., took the same view, and 
refers at length to the authorities. 


In the case of Virbhadrapa bin Adrashapa Jarti v. Bhimayi 
Balaji Saraff (*), the question arose whether or not the 
drawing of two parallel lines over a receipt stamp was, or was 
not, an ‘effectual cancellation, of it. It was held that it was 
not. The Court then went on to consider whether the plain- 
tiff could be allowed to sue for money. lent independently of 
the promissory note, and held that the plaintift could sue, 


The same view was taken by a Bench of this Court con- 
sisting of STANLEY, C. J, and KNOx, J., in the case of 
Banarsit Prasad y. Fasal Ahmad (8). The learned Chief 
Justice and Mr. Justice GRIFFIN adhered to the same view in 
Sri Nath Das v. Amjad Singh (4). 


The only case really in point, where a contrary view was 


taken was the case of Parsotam Narain v. Taley Singh (§).° 


In that case no doubt AIKMAN, J., held that where the parties, 
contemplated at the time of the loan that a note should be 
taken, the plaintiff must stand or fall by a suit based on the 
note itself. It is quite clear that the learned Judge relied 
upon what he supposed was the view of SIR RICHARD 

(1) [1899] I. L. R., 24 Bom., 360. 

(2) [r904] I. L. R., 28 Bom, 432. 

(3) [1905] I. L. R., 28 AlL, 298. 


4) ligio] 7 A. L J. R., 459. 
‘ (5) [1903] I. L. R., 26 ALL, 178. 
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GARTH in Sheikh Akbars case. We are unable to follow this 
case in view of our own opinion, and the authorities we have 
quoted. We consider, that where the plaintiff, as in -the 
present case, is able to prove the loan independently and 
without the assistance -of the note, he ought to succeed. 


We accordingly allow the appeal, vary the decree of the 


lower appellate court by restoring the decree of the court of 


first instance with costs in all courts. 
S. A, P. f : Appeal decreed, 


MAHARAJA OF BENARES 
z VETSUS 
LALJI SINGH AND OTHERS.* 


Decree, execution of—Civil Procedure Code (XIV of 1882), section 280— 
Decree for payment of money and in default for sale of property— 
Construction of document— Decree against principal and surety. 


A decree was passed against three persons as lessees and another 
person as their surety making the money payable by the lessees in the 
first instance in certain instalments, and in. the event of their default 
provided that it might be recovered by sale of the property mortgaged 
by the surety. The lessees having defaulted, the decree-holder applied 
more than 12 years from the date of the decree to execute the decree by 
sale of certain immovable property belonging to one or other of the lessee 
defendants :— i 


Held (KARAMAT HUSAIN, J), that the decree so far as the lessee- 
defendants were concerned was a decree for payment of money, and 
cohsequently barred by limitation; =~ 

e (er CHAMIER, J.), that there was no justification-in section 230 of 
the Civil Procedure Code for splitting up the decree the terms of which 
went beyond the terms ‘of an ordinary decree for payment of money, and 


_ therefore it was not barred by limitation. 


Pahalwan Singh vy. Narain Das, 1. L. R. 22 All, 401, applied in 


` principle. 


EXECUTION SECOND APPEAL from a decree of G. A. 


‘Paterson, Esq., District Judge of Benares, reversing the decree 


of Babu Srish Chandra Basu, Subordinate Judge of Benares, 


eS, A. No. 731 of 1911. 
TI 
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The decree-holder appeals. 
The facts of this case are briefly as follows:— 


The Maharaja of Benares granted a lease of certain pro- 
perty in Arrah to Lalji Singh, Mahabir Singh, and Ram Barat 
Lal. Lachman Singh became a-surety and hypothecated 
some immovable property. Upon the lessees not paying 
the rent the Maharaja brought a suit against the four persons, 
and a decree was passed for Rs, 1,304-13-9 on 26th February, 
1897. It was directed that the lessees should pay the money 
in certain instalments ; that the property hypothecated should 
remain so; and that if the lessees should fail to pay any of 
the instalments, the lessor would be entitled to recover the 
whole amount of the decree from the defendants (“ muddat- 
leham”) out of the property mortgaged. The decree-holder 
made several infructuous attempts to realise the money from 
the lessees, and finally, the decree having been transferred from 
Arrah to Benares, he applied to have his money recovered by 
sale of some immovable property belonging to one or the 
other of his lessees. This application was made on 5th January, 
1910. One of the lessees, Lalji Singh, contended that the 
application was statute-barred, The first court repelled the 
contention and allowed execution. Upon appeal the Judge 
held that it was a decree for the payment of money within the 
meaning of section 302 of the Civil Procedure Code and 
rejected the application as time-barred. 


The decree holder appealed. 


Bent Madhab Ghosh (with him Sarat Chandra Chaudhri), 
for the appellant. 


` The decree must be read as a whole ; it cannot be split up. 
As such it is a composite decree directing payment of money 
and in default providing for the sale of property. A decrée 
in these terms is not within the purview of section 230 of 
the Civil Procedure Code of 1882. The principle of 

Puhalwan Singh v, Narain Das, {1900] I. L R. 22 All, 401, 

applies to this case. The execution application is not con- 
sequently barred. 


Section 48 of the present Code does not cover this case, 
as it has no restrospective operation. Refers to 


Kaunsillay. [shri Singh, [1910] I. L. R. 32 All., 499. 
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Gulzar: Lal, for the respondents. 


The decree is really composed of two parts, each indepen- 
dent of the other, As against the respondent Lalji Singh 
it is a decree for the payment of money. 


I[CHAMIER, J.—Do you mean to say that there are separate 
decrees written upon the satne piece of paper? Can you cite 
any precedent in which a decree against sets of defendants 
has been interpreted piecemeal ? Is there any warrant for it 
in section 230 ?] 


Of course section 230 does not say anything as to this, 
but where separate reliefs are claimed and granted as against 
different persons, the mere fact that the decree is written on 
a single piece of paper does not prevent it from being separate 
decrees against those persons. The case in I. L. R. 22 All., 
401, is distinguishable, in that the decree was against one 
and the same person. 


The following judgments were delivered :— 


KaRAMAT HUSAIN, J.—The appellant obtained a decree 
from the court of the Subordinate Judge of Arrah, against 
four persons, The operative part of’the decree may be 
rendered as follows :—“ It is decreed and ordered that the 
plaintiff's claim against defendant No. 3 be decreed ex parte, 


‘and against defendant No. 2 on his admission of the claim, - 


and against defendants Nos, 1 and 4 according to a compro- 
tnise.” The decree goes on further to direct, that, if, the 
decretal money be not recovered from the defendants Nos, 1 
and 3, then it should be recovered from the property mortgag- 
‘ed by the 4th defendant as a surety. The decree was transfer- 
rèd to Benares. -It was passed on the 26th of May, 1897, and 
the application for execution of it was made on the 5th of 
January, 1910. 

Lalji, one of the respondents in this Court, objected that 
the decree was barred under the provisions of section 230 of 
the Code of Civil Procedure of 1882. This contention was 
accepted by the learned Judge, who in his judgment said :— 


“The decree with which I am concerned is, however, a money decree 
.So far as it affects the appellant and other lessees, and a mortgage decree 
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so far as it affects the appellant and other lessees, and a mortgage decree 
so far as it affects the surety of Lachman Singh.” 

Coming to that conclusion, the lower appellate court 
dismissed the application for execution. In second appeal 
it is urged by the learned Vakil for the decree-holder that the 
decree of which execution is sought is a mortgage decree witkin 
the meaning of section 230 of the Code of Civil Procedure Act 
No. XIV of 1882, Iam unable to accept this contention. 
The decree, so far as the respondent Lalji Singh is concerned, 
cannot be regarded as a mortgage decree in any sense of the 
word. So far as the appellant is concerned, it is a decree for 
payment of money. I, therefore, would dismiss the appeal 
with costs including in this, Court fees on the higher scale. 


CHAMIER, J.—The suit in which the decree now in question 
was obtained was brought against three lessees, who were 
defendants 1, 2 and 3, and their surety who was defendant 4. 
The decree directed the defandants 1,2 and 3 to pay the 
amount decreed in certain instalments, and then went on to 
provide that if the money decreed could not be recovered 
from defendants 1, 2 and 3, the decree-holder might proceed 
to bring to sale the property which had been mortgaged to 
the plaintiff by the surety. The decree-holder made several 
ineffectual attempts to recover his money in the district in 


‘which the decree was passed. Subsequently, the decree was 


transferred for execution to Benares, By the present applica- 
tion the decree-holder seeks to bring to sale some immoveable 
property belonging to defendants 1, 2 and 3, or one or more 
of them. His application has been dismissed on the ground 
that the decree, so far as defendants 1, 2 and 3 were concerned, 
was a decree for the payment of money within the meaning 
of section 230 of the Code of Civil Procedure of 1882. The 
lower appellate court has accepted the contention and 
dismissed the application with costs, 


This is a second appeal by the decree-holder. It is 
conceded, in accordance with a recent decision of this Court 
that section 48 of the Code of Civil Procedure, 1908, does not 
apply to the case; and that the question for decision is, whether 
the decree held by the appellant is a decree for the payment 
of money within the meaning of section 230 of the Code of 
1882, The decree in my opinion cannot by any possibility 
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be described as a decree for money against defendant 4. If it 
is possible to split up the decree into two decrees, then no 
doubt it may-be said that the decree is a decree for payment 
of money against defendants 1, 2 and 3, and isa decree for 


"” the sale of immoveable property to which the third paragraph 


of section 230 of the Code of 1882 does not apply. But it 
seems to me that if a decree can be split up in this way where 
different reliefs are given against different sets of defendants, 
then a decree may be split up also where several distinct 
reliefs are given against the same set of defendants. I fnd no 
justification for this course in section 230. The terms of the 
decree before us undoubtedly go beyond the terms of an 
ordinary decree for the payment of money as that expression 
has been interpreted by this Court. It provides for the sale 
of immoveable property under certain contingencies. In my 
opinion the principle on which the case of Pahk/wan Singh v. 
Narain Das (!) was decided applies to the present case, and 
I would hold, that the decree before us is not a decree for the 
payment of money within the meaning of section 230, and I 
would allow this appeal, set aside the decree of the court 
below, and remand the case for disposal on the merits accord- 
ing to law. 
By THE CouRT.—The order of the Court is, that under the 
provisions of section 98 of the Code of Civil Procedure, this 
‘appeal is dismissed with costs, © 


SAP Appeal dismissed, 
(1) [1900] I. L. R., 22 AIL, gor. 


CIVIL. 


1911. 


Maharaja of 
Benares 


v. 
Lalji Singh. 
Chamier, J, 


— 


CIVIL, 
IQIL 
: December, I9. 


TYRJALL, J. i 


Tudball, J. 


84 i HIGH COÜRT. fa. L J. R, 


FAKHRAN BIBI 
versus 


NAGESHAR RAM AND ANOTHER.* 


Pre-empiion—W ajib-ul-arz—Rishtadar karibi—Connection by marriage. 


The wajib-ul-ars of a village gave a right of pre-emption to a résh¢adar 
karibt who was also a sharer. The plaintiff who was a connection by 
marriage of a connection by marriage of the vendor, brought this suit for 
pre-emption against a vendor who was no relation of the vendor. Ae/d, 
that the relationship was too remote to give the plaintiff a right of 
pre-emption. i í 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, confirming a decree of Babu Gobind Sarup 
Mathur, Munsif of Muhammadabad. 

Muhammad Ishaq, for the appellant. 

Balram Chandra Mukerji; for the respondents. 

The following judgment was delivered by 

TUDBALL, J.—This appeal arises out of a suit brought to 
enforce a right of pre-emption. . The vendor is one Badiullah, 
The plaintiff is Musammat Fakhran Bibi, wife of Mir Riasat 
Ali. Badi-ullah’s share and the plaintiff's share lie in the 
same Patti. The defendant-vendee, Nageshar Ram, is a co- 
sharer in several other Pattis and also owns a share in the 
‘common land of the village. The wajib-ul-arz gives a prior 
right of purchase to a near relation (réshtadar karibi) who 
owns a sharé in the same Patti. The second right of purchase 


- goes to a distant relative, who is also a co-sharer either in’ 


the Patti or in the Mohal. The third right of purchase belongs 


` to a co-sharer inthe Mohal. The plaintiff's case was, that 
she was a distant relative and a co-sharer in the same Patti, 


and, therefore, had a preferential right of purchase over the 
defendant-veadee, who is a Hindu and only a co-sharer in the 
Mohal. Both the courts below have held that the plaintiff is 
not a “rishtadar baid” within the meaning of the wajib-ul-arg 
and therefore has not a preferential right of purchase over the 
defendant. They based their decision to a certain extent on 


oS. A No. 307 of 1911. 
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a ruling of this Court in Gopal Singh v. Ghulam Husain (t). 
The words in the wajib-ul-arz in that case were “ karabatdart 
baid? It was therein held, that the father of the wife of 
the vendor's brother or a person whose mother’s sister had 
married the son of the vendor, did not come within the 
category of “&arabatdari batd.” On appeal, it is urged that 
the word “risktadar” includes not only a relation by blood, 
but also a relation by marriage, and attention is called to the 
decision in Pandit Radha Prasad v. Musammat Munna (°), 
in which case the question was considered whether the word 
“ rishtadar” included relations by marriage or not. As far as 
the ordinary meaning of the word “ rishtadar” is concerned, 
I have no doubt that it frequently does include a connection 
by marriage. The only difficulty is to draw the exact line 
and to say who is a distant relation within the meaning of the 
wajib-ul-arz, The connection in the present case is as fol- 
lows :—Madar Bakhsh had two sons, Imam Ali and Subhan 
Ali. Subhan Ali married Alla Rakhi, daughter of Amir Ali. 
The vendor is the son of Amir Ali and, therefore, the brother 
of Alla Rakhi. Subhan Ali’s brother, Imam Ali, had a son 
Riasat Ali, The plaintiff is the wife of Riasat Ali. The 
question is, whether the plaintiff between whom and the vendor 
there are two marriage connections, can be called a distant 
relative within the meaning of the word “ rishtadar baid” The 
question is by no means free from difficulty, and in my opinion 
considering that there are two marriages between the plaintiff 
and the vendor, it is difficult to say that she is a distant 
relation of the latter. She is a connection by marriage of a 
connection by marriage and this, in my opinion, is too remote 
to give her a right within the meaning of the wayid-ul-arz. 
In the circumstances of the case, I think, the lower court’s 
decision is correct. The appeal fails and is dismissed with 
costs, 

Appeal dismissed. 


(1) [1894] A. W. N., 58 
(2) L. P, A. No. 38 of 1910. 
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GENDAN LAL 
VEISUS 
BABU RAM AND OTIIERS.* \ 


Cicil Procedure Code (Act V of rg08), Order 1, Rule Q, Order 34, 
Rule 1—Sonte members of a Hindu family made defendants— 
Whether trial can pioceed--Non-joinder of some--Hindu Law 
Interest of all members inseparable — Limitation, 

Per KARAMAT HUSAIN, J. (CHAMIER, J, duditante). In an action 
for sale upon a mortgage of joint family propeity when some only of the 
members of the joint family are made defendants, their rights and in- 
terests in thé joint family property are neither defined nor separable from 
the rights and interests of those who are not before the court. The 
court, therefore, cannot proceed to deal, under Order 1, Rule 9, of the Civil 
Procedure Code, with the matter in controversy so far as regards the 
rights and interests of the parties actually before it. 


Certain property was mortgaged to the plaintiffs father. Portions of 
the property were subsequently sold and a portion was purchased by onc 
B. In a suit for sale one of the minors in B’s family was not made a 
defendant, Objection as to non-joinder was taken at the earliest possible 
opportunity but it was not brought to the notice of the court till after the 
period of limitation for bringing a suit against the minor had expired. 

ffeld, that the minor could not be impleaded subsequently, as the 
suit against him was barred by limitation. 

Balwant Singh x. Aman Singh, 7A L. J. R, 8523 Jaddo Kuar v, 
Sheo Shanker, 7 A. L. J. R, 945 5 Guruvayya v. Datlatraya, I.L. R, 28 
Bom, 11, and Thakur Mani Singh v. Dai Ram, L L. Rq, 33 Cal, 1079, 
referred to. 

Semble per (CHAMIER, J.). Had the members who are parties taken 
the objection at a later stage the court on becoming aware of the exist- 
ence of the minor might have made a decree for the sale of the undi- 
vided interests of those members for the recovery of the whole debt afd 
left the purchaser at auction to work out his rights by partition, as is done 
where the undivided interest of a member of a joint family is attached 
and sold in execution of a money decree. Jmam Ali v, Rais Nath, 
I. L. R, 33 Cal, 613, referred to. 


SECOND APPEAL from a decree of B. J. Dalal, Esq.; Dis- 
trict Judge of Shahjahanpur, confirming a decree of Babu 
Gopal Das Mukerji, Munsif of Bisauli. 

ss URG AL No. p of 9IL 
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Plaintiff brought this suit to recover a sum of Rs. 700 
due on asimple mortgage deed, dated 31st May, 1884. The 
defendants were the mortgagor’s heirs and certain subsequent 
transferees. A portion of the mortgaged property had been 
purchased by one Pandit Baldeo Sahai, since deceased, whose 
three sons and widow were also impleaded as defendants, but 
aa Nath, a grandson of Baldeo Sahai, was not made 
a party. These defendants alone contested the suit and one 
of the pleas raised in defence was that the suit was bad for 
non-joinder of parties, as Bishambhar Nath had not been 
impleaded. The court of first instance decreed the claim as 
against a portion of the mortgaged property, but dismissed it 
as against the property purchased by Baldeo Sahai. The 
District Judge confirmed the decree. l 

Plaintiff appealed 

Satish Chandra Banerji, for the appellant, contended that 
the plaintiff was entitled to a decree against the entire mort- 
gaged property. The joint family in question was adequately 
represented in the suit and the mere fact that by an over- 
sight a son of one of the defendants was not impleaded could 
not vitiate it. 

He referred to 

S. A. 246 of 1911, decided on roth November, 191r. 

The courts below had relied upon 

Ghulam Kadir Khan v. Mustakim Khan, [1895] L. L. R., 18 AlL, i09, 
but that ruling could not be deemed to be good law any 
longer. Order 1, Rule 9, of the Code of Civil Procedure, 
1908, expressly laid down that no suit should be defeated by 
reason of non-joinder of parties, aad Order 34, Rule 1, was 
subject to all the provisions of the new Code. 


° The son not impleaded was not in existence when the 
equity of redemption was purchased by Baldeo Sahai. His 
position could, therefore, be in no way superior to that of 
a subsequent transferee. Ifa subsequent transferee be not 
impleaded to a suit for sale on a prior mortgage, his right to 
redeem would not be foreclosed, but the suit could not fail. 


In any case, therefore, there should be a decree for sale 
against all the defendants actually on the record and for the 
sale of their riglits and interests, whatever they might be, 
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Govind Prasad, for the respondents, submitted that 
Bishambhar Nath was a necessary party under Order 34, 
Rule 1, Civil Procedure Code, and the defect of- non-joinder 
was fatal because in a joint Hindu family it was impossible 
to define the interest of any individual member. He could 
not now be impleaded under Order 1, Rule 10, because the 
claim against him would be time-barred now. 

[KARAMAT HUSAIN, J., referred to 

Pateshri Pratap Narain v, Rudra Narain {1904} 1 A. L. J. Ry 5434 

[CHAMIER, J., referred to 

Guruvayya Gouda v, Dattatraya Anant, [1903, I. L. R., 28 Bom., 11.) 


But clause (5) of Rule 10 clearly showed that even if the l 


court took action now, the suit against Bishambhar Nath 
would be barred by limitation. “ 

[CHAMIER, J.—Has it ever been held that a decree cannot 
be made for the sale of the undivided interest of some mem- 
bers of a Hindu joint family ?] 

No, Since the decision in 

Bhawani Prasad v. Kalin, [1895] L. L. R, 17 All, 537; 
sons have got their shares exempted, but the undivided 
interest of the father has been sold, 

Referred to the decisions of the lower appellate court 
in several appeals pending in the High Court where similar 


questions had arisen and been decided in different ways by ` 


those courts, 
S. C. Banerji, in reply, referred to 
Deendayal v. Jugdeep Narain, [1877] L. L. R, 3 Cal., 198, 
and f f 
Suraj Bansi Koer v. Sheo Persad, [1878] 1. L. Ra 5 Cal. 148, 
as Privy Council decisions showing that the undivided 
interest of a Hindu co-parcener could be attached and sold. 
The auction-purchaser would get the interest ascertained 
by a suit for partition. 
[CHAMIER, J., referred to 
Mahabir Pershad v. Moheswar Nath Sahai, [1889] 1. L. R., 17 Cal, 
584.] 
The rule that all persons interested in the equity of re- 
demption must be impleaded was a rule of adjective law and 
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not of substantive law. English courts of equity madea 
distinction between proper and necessary parties. 

Ghose on Mortgages. ed. 4, 589-91, 
and no mortgagee could be defeated simply because a person 
who could not dispute the mortgage and was bound to redeem 
hifn, had not been made a party to the suit on the mortgage. 


(The following cases were also cited during argument : 

Jaddo Kuar v. Sheo Shanker, [1910] 7 A. L. J. R , 945. 

Ram Kinkar v. Akhil Chandra, [1907] 1. L. R., 35 Cal, 519.) 

The following judgments were delivered : — 

CHAMIER, J.—This appeal arises out of a suit brought 
by the appellant upon a mortgage made in favour of his 
father by one Mendhai Singh. The defendants to the suit 
are, the three sons of the mortgagor who is dead, Bismillah 
Begam who purchased a portion of the mortgaged property 
after the mortgage, and five members of the family of one 
Baldeo Sahai, deceased, who purchased another portion of 
the property after the mortgage. The Munsif decreed the 
claim against the sons of the mortgagor and against Bismil- 
lah Begam but dismissed it as against the remaining defend- 
ants on the ground that the plaintiff had failed to implead 
Bishambhar Nath, the son of the defendant Ram Chandar, 
who was a member of the joint family to which defendants 
5 to 9 belong. That decision was affirmed by the District 
Judge who agreed with the Munsif that Bishambhar Nath 
was a necessary party-to the suit and that the provisions 
of Order 1, Rule 9, could not avail the plaintiff as Bishambhar 
Nath had no specific share in the property. I may mention 
here that both courts have held that the plaintiff can have 
made no proper enquiry regarding the members of the 
family to which Bishambhar Nath belongs. They note the 
fact that the plaintiff lives in the same quarter of the city 
as the defendants do, and it seems that both courts were of 


opinion that if the plaintiff had made enquiries he would . 


have come to know of the existence of Bishambhar Nath, 
though he was only nine or ten months old at the date of 
the institution of the suit, 


In second appeal it is contended that a decree should 
have been made at all events for sale of the interests of the 
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members of the family who are parties to the suit. The 
question is one of considerable importance in view of the 
passing of Act IX of 1908 which, so far as the Province 
of Agra is concerned, reduced the period of limitation for a 
suit of this kind from sixty years to twelve years. Before 
that Act was passed, it was the practice in suits of this kind 
either to add the necessary parties, or to allow the plaintiff 
to withdraw the suit with permission to bring another suit. 
One or other of these courses could generally be adopted 
as most suits were instituted well within limitation. The 
present suit like thousands of others was instituted on August 
6th, 1910, almost the last day of limitation under the Act of 
1908, and the non-joinder of Bishambhar Nath was not 
brought to the notice of the court till after the period of 
limitation for bringing a suit against him had expired, 
although the objection was taken at the first possible moment. 
The question what should be done in such circumstances 
seems to have been decided in three different ways in Shah- 
jahanpur, and it is.probable that there have been similar 
conflicting decisions elsewhere, In some cases the claim has 
been dismissed in accordance with the ruling in L L. R, 18 
All., 109, in others whére the party omitted, was a minor, the 
claim has been decreed on the ground that he, was sufficiently 
represented by his father, or some other adult member of his 
family or party to the suit, and in others, decrees have been 
made for sale of the interests of the parties to the suit. 

We have been referred to a large number of rulings, but 
the precise question which we have to decide does not appear 
to have been the subject of any reported decision since the 
passing of the Code of Civil Procedure, 1908, whereby section ° 
85 of the Transfer of Property Act was repealed. The last, 
mentioned section provided that— 


“ Subject to the provisions of the Code of Civil Procedure (1882), 
section 437, all persons having an interest in the property comprised in a 


mortgage must be joined as parties to any suit under this Chapter relating 


to such mortgage. Provided that the plaintiff has notice of such interest.” 


When that section was in force if a plaintiff failed to 
implead a child like Bishambar Nath in a suit like this not 
having notice of his existence and for any reason the child 
could not be added as a party, as for instance, when the objec- 
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tion was taken at a very late stage, the practice was, to allow 
the suit to proceed, and if the claim succeeded to make the 
usual decree for sale. It often happened that the absent 
member of the family was unable to challenge the decree or 
sale held in pursuance of it effectively, see for example the 
cases of Balwant Singh v. Aman Singh (') and Jaddo Kuar 
v. Sheo Shanker Ram (3), and cases there cited. The result 
was often the same where the failure of the plaintiff to implead 
a member of a family of whose existence and interest he was 
aware was discovered by his opponent, or by the court after 
the suit had been decreed. In cases other than those in 
which Hindu families were concerned, and in some cases 
where such families were concerned, it was held that the 
person who ought to have been, but was not impleaded did 
not lose his right to redeem the mortgage. 


Order xxxiv, Rule 1, which has taken the place of section 
85 of the Transfer of Property s\ct, provides that— 


“Subject to the provisions of this Code all persons having an interest 
either in the mortgage security or in the right of redemption shall be 
joined as parties to any suit relating to the mortgage.” 


There is nothing in the rule corresponding with the last 
nine words of section 85 of the Transfer of Property Act, 
and the rule is made subject not merely to Order xxxi, 
Rule 1, which corresponds with section 437 of the old Code, 
but to all the other provisions of the Code. Under the present 
law it would appear that the decision of the court upon an` 
objection as to non-joinder in a case of this kind, must be 
the same whether the plaintiff had or had not notice of 
the existence of the person whom he omitted to implead. 
It must often happen that no amount of diligence will enable 
the plaintiff in a suit upon a mortgage to ascertain all the 
persons who ought to be joined. This is a consideration 
which should not be lost sight of, in determining what the 
duty of court is when it is discovered that a person who ought © 
to have been made a party has not been impleaded. 


It was suggested, that no question of limitation would have 
arisen, if, either of the courts below, had made Bishambhar 
Nath a party or if we were to do so now, and the’ruling in ` 

(1) [r910] 7 A. L. J. R., 852. (2) [rg10o] 7 A L. J. Rọ 945. 
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Guruvayya Gouda v. Dattatraya Anant (1) was referred to. 
But all that was held in that case was that a plea of 
non-joinder of a necessary party may be waived, and that 
if fresh parties are joined merely for the purpose of safe- 


. guarding the rights subsisting between them and others 


claiming generally in the same interest, the determina- 
tion (by application of the provisions of section 22 of the 
Limitation Act) of the date of institution of the suit as 


` regards such freshly joined parties does not ordinarily affect 


the right of the original plaintiff to continue the suit. In 
the present case the plea of non-joinder was taken at the first 
possible moment and the decision in that case does not go 
the length of holding that a suit for sale may be continued 
against a person who, having a share in the property, ought 
to have been but was not raadea party when that person is 
made a party after the period of limitation for a suit against 
him has expired. A stronger authority in favour of the 
plaintiff in the decision in Zhakurmant Singh v. Dai Ram 
(2) where the court held that the fact that an infant grandson 
of the plaintiff in a suit on a mortgage and a purchaser of a 
portion of the mortgaged property had been made parties to 
the suit after limitation had expired, was not fatal to the 


~ suit. The ruling in I. L. R, 28 Bom., 11, cited above, was 


referred to as authority for the decision regarding the infant 
plaintiff, but does not appear to me to go to that length. It 
seems to me that Order 1, Rule 10 (5), would have applied 


if either of the courts below had made Bishambhar Nath a 


party to the suit and that the svit is as against him barred 
by limitation. It is, therefore, useless to have him made a 
party now. ` . 

We have not been asked to hold nor in my opinion is it 
possible to hold in his absence that he is sufficiently repre. 
sented by his father Ram Chandar, If the objection had not 
been taken and the interests of the whole family had been 
sold and a suit had been brought by Bishambhar Nath to 
recover his share or to redeem the property, it might have . 
held that he was sufficiently represented by his father, 

At this stage it is impossible to hold that Order xxxiv, Rule 
1, is subject to the other provisions of the Code, one of which 
3 {39031 I. L. R, 28 Bom, IL 
2) |1906] I. L. R., 33 Cal., 1079, at p. 1093. 
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is that no suit shall be defeated by reason ofthe misjoinder or 
non-joinder of parties, and the court may in every suit deal 
with the matter in controversy so far as regards the rights 
and interests of the parties actually before it (Order 1, Rule 9). 
The case presents no difficulty where the interest of the 
peyson who ought to have been, but has not been made a 
party is separate from the interests of the parties to the suit. 
In such a case the court can order the sale of the interest of 


the parties for recovery of a proportionate amount of the `` 


mortgage money as was done in Jam Ali v. Baijnath (*) 
and other cases. But where the interest of the person who 
ought to have been but has not been made a party to the 
suit is inseparable from the interests of the persons who 
have been made parties, it is not practicable to deal with the 
claim as regards the interests of the persons before the court, 
In a case like the present one it is impossible to say for what 
amount the shares of the members of the family who are par- 
ties to the suit are liable, and the appellant is not entitled to 
throw the burden of the whole mortgage upon the undivided 
interests of the members of the family before the court, 
against their will. Had the members who are parties taken 
the objection at a later stage, the court on becoming aware 


of the existence of Bishambhar Nath, might have made a - 


decree for the sale of the undivided interests of those members 
for the recovery of the whole debt and left the purchaser at 
auction to. work out his rights by partition as is done 
where the undivided interests of a member of a joint family 
is attached and sold in execution of a money decree. 


The conclusions, at which I have arrived, not without con- 
siderable hesitation are, that Bishambhar Nath is a necessary 
party to the suit, that the suit as against him was barred 
by limitation when the objection on the score of non- 
joinder was raised, that although ordinarily it is the duty 
of the. court in a case like this to deal with the matter in 
controversy so far as regards the rights and interests of the 
_ parties before it, in the present case it is impossible to do so, 
and the only alternative isto dismiss the suit. If the view 
that I have taken is correct, it seems probable that innocent 
parties may suffer hardship in some cases. But all possibility 


(1) [1906] I. L, K., 33 Cal., 613. 
13 
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of bardship will be avoided if plaintiffs bring their suits well 
within the prescribed period of limitation for all objections on 
the score of mis-joinder or non-joinder of parties must be 
taken at the earliest possible opportunity and if not so 
taken, must be deemed to have been waived. (Order 1, Rule 
13). In the present case the plaintiff followed the pernicious 
practice of bringing his suit at the last possible moment and 
has himself to thank for the result. 


I would dismiss this appeal with costs. 


KARAMAT HUSAIN, J.—I fully agree with my learned 
brother in the order proposed by him. What we have to 
decide is whether we have to dismiss the appeal for non- 
joinder of Bishambhar Nath (a member of the Hindu joint 
family of which Babu Ram and others also are members) who 
was a necessary party under Order 34, Rule 1, or to decree it 
dealing with the rights and interests of the defendants before 
us in the joint family property under Order 1, Rule 9. Order 
34, Rule 1, is no doubt subject to the provisions of the Code of 
Civil Procedure, including Order 1, Rule 9, but Order 1, Rule 
9, has no application to the case before us. Where the rights 
and interests of the parties actually before the court are such 
as can be dealt with, it, in its discretion, can do so ` This, 
however, pre-supposes that the rights and intfests of the 
parties actually before the court are so defined and separable 
from the rights and interests of the parties which are not be- 
fore it as to make.an adjudication in respect theteof possible 
without affecting the rights and interests of the parties not 
before it. In an action upon a mortgage for sale of a joint 
family property when some of the members of the joint 
family are made defendants, their rights and interests in the 
joint family property are neither defined nor separable frem 
the rights and interests of those members of the joint family 
who are not before the court. In such cricumstances, the court 
cannot possibly proceed under Order 1, Rule 9, to deal with 
the matter in controversy so far as regards the rights and in- 
terests of the parties actually before it. 


What has already been stated shows that non-joinder of 
Bishambhar Nath is fatal to the suit of the plaintiff inas- 
much as in his absence the rights and interests of other mem- 
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bers of the joint family in the joint family property cannot be 
dealt with under Order 1, Rule g. The appeal must, ‘therefore, 
be dismissed with costs. 
By THE CourT.—Order of the Court is that the appeal be 
dismissed with costs, 
Appeal dismissed. 


MUTSADDI LAL 
DErsus 
MULE MAL, * 


Bengal, N.- W. P. and Assam Civil Courts Act (No. XII of 1887), sections 


8 (2), 21 (3)—Assignment to Additional Judge of cases coming from 

a particular district—General order. 

Section 8, sub-section 2 of the Civil Courts Act, empowers the Addi- 
tional Judge to discharge any of the functions of the District Judge which 
the District Judgé may assign tohim. A District Judge acting under 
section 21 (3) has power to assign appeals and other cases coming from 
a particular district to the Additional Judge. 

CIVIL REVISION against an order of C, E. Guiterman, 
Esq., 1. C. S., Additional Judge of Meerut. 


The facts of this case are briefly as follows :— 


An application was made under section 193 of the Code 
of Criminal Procedure, for sanction, to prosecute the applicant 
before the Subordinate Judge of Muzaffarnagar, but it was 
dismissed by- him. An appeal was addressed to and filed 
in the court of the Additional District Judge of Meerut, 
who allowed it and granted the sanction asked for. The 
applicant came up in revision to the High Court. 


The case was heard by CHAMIER, J., on the 24th of No- 
vember, 1911, when he called on the Additional Judge to show 
how he came to exercise jurisdiction in the case. The Addi- 
tional Judge submitted that the District Judge of Meerut 
had, by an order passed in 1907, directed that all appeals 
from the Muzaffarnagar district should be filed in his court, 

° Civ. Rev. No. 75 of 1911, 
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CIVIL, C. Ross Alston (with him A. H. C. Harilton), for the 
Tore applicant. 

Mutsaddi Lal Under section 21, sub-section (3) of Act XII of 1887, the 

Mila: Mal, District Judge has no power to assign cases in this manner. 


It may be done by the Local Government by some general 
order. The word ‘assign’ in the sub-section does not mean 
assigned by the District Judge. Ordinarily no appeals 
would lie in the court of the Additional Judge from an order 
of the Subordinate Judge. They may be transferred to him 
for hearing, but they cannot be filed in his court, 


[CHAMIER, J.—Under what section can the Local Govern- 
ment pass such an order ?] 


. Tnere is no special section, but it may be done asa sort 
of general practice. There is no section empowering the 
District Judge to pass such an order, 


[Te Bahadur Sapru, for the opposite side, referred to 
Section 8, clause (2) of Act XII of 1887.] 


Section 8, clause (2) would apply if the functions of the 
Judge can be said to include the receiving as well as the 
hearing of the appeals. 

The following judgment was delivered by 


Chamier, J. CHAMIER, J.—On November, the 24th, I called upon 
~ the Additional Judge to explain how he came io exercise 
jurisdiction in this case and to forward to this Court, copies 
of any. general or special orders bearing upon the question. 
The report now made by the Additional Judge and the 
copies of orders submitted by him show that in 1907 the 
District Judge of Meerut assigned to the Additional Judge 
all appeals, applications and miscellaneous cases coming from 
the Muzaffarnagar ‘district, and it is in pursuance of those 
orders that the present Additional Judge entertained the 
appeal in the present case. Itis contended that the District 
Judge had no power to make over the work of the Muzaffar- 
uagar district to the Additional Judge and that the word assign 
in section 21, sub-section (3) of the Civil Courts Act does 
uot refer to action to be taken by the District Judge but toa 
action to be taken by the Local Government. There is nọ 
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section in the Act which empowers the Local Government to 
assign to an Additional Judge work which in the ordinary 
course would come before a District Judge, but there is a 
provision in section 8, sub-section (2) to the effect that an 
Additional Judge shall discharge any of the functions of 
tht District Judge which the District Judge may assign 
to him, It is quite clear to me that the District Judge had 
power to assign appeals and other cases coming from the 
Muzaffarnagar district to the Additional Judge. ‘Therefore 
the Additional Judge had jurisdiction to hear the appeal 
in the present case. The application for revision. fails and 
is dismissed with costs, 


S.A. P. Application dismissed. 


BALMAKUND 
versus 


KING-EMPEROR.* 


Stamp Act (IL of 1890), section 65—-Refusal to deliver a receipt— Money sent 
by money ordes— Acknowledgment signed—Secona receipt refused— 
Whether person refusing guilty. 

One G sent more than Rs. 20 by money orderto B, B signed the 
money order acknowledgment and handed it over to the post office 
official. G démanded a stamped receipt which B refused to give. 
Notification No. 785-S. R., dated 17th February, 1899, had exempted 
postal acknowledgments from being stamped. /e/d that the conviction 
of B was illegal inasmuch as B having signed a receipt which was 
exempt from stamp duty and handed it over to the post office which was 
afi agent of G for the purpose; B was not bound to give a second receipt 
and his refusal to give a fresh receipt was not a refusal within the meaning 
of section 65, Stamp Act. 


CRIMINAL REVISION against an order of C. Rustumji, 
Esq., Sessions Judge of Allahabad, rejecting an application 
for revision of the order of R- H. Niblett, Esq, Deputy Ma- 
gistrate, 

The facts were these :—One Gotting sent a postal money 
on for Rs, 34 from Mokamah to Balmakund at Allahabad, 
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in part payment of a particular debt. Balmakund signed the 
usual receipts on the money order form; and the receipt 
intended for the remitter was sent in due course by the 
post office to Gotting and received by him. He thereafter 
demanded from Balmakund a duly stamped receipt which 
should mention that the payment was received on account 
of a certain specified debt. Balmakund refused to give 
this further receipt. Gotting thereupon complained to the 
Collector, who sanctioned the prosecution of Balmakund 
under section 65 of the Stamp Act. The prosecution resulted 
in a conviction and a sentence of Rs, 50 fine, which were 
upheld by the Sessions Judge in revision. Balmakund 
applied in revision. 


Gulzari Lal, for the applicant :—The money order receipt 
isa good and sufficient receipt, and it was not incumbent 
upon the applicant to give another receipt. The definition 
of “receipt” contained in section 2, clause (23) of the Stamp 
Act, does not make it necessary in a receipt to say on what 
account the money has been received; itis enough ifit is 
an acknowledgment of payment. A receipt need not be 
addressed to any particular person. The money order receipt 
is an acknowledgment of payment of the sum “ specified 
on the reverse,’—The name of the payer and the amount are 
both “specified on the reverse.” The receipt is, therefore, a 
complete and sufficient receipt. The question remains whether 
it is a good receipt ; it is, because by Government notification 
a money order receipt is exempt from stamp duty. Ifa 
stamp of one anna were put on the money order receipt there 
could be no question that it would be a “duly stamped 
receipt ” within the meaning of section 30 of the Stamp Ach, 
and that no second receipt could be demanded, The stamp 
was not put on it as the necessity for it was obviated by the 
Notification. There are other cases of exemption, for example, 
receipt for a Barrister’s fee. If a Barrister gives an unstamped 
receipt for his fee, a second “duly stamped receipt ” cannot 
be demanded from him. Strictly speaking, the money was 
actually paid by the post office to the applicant, and it 
was the post office alone who could demand a receipt. As 


a matter of fact, two receipts were given, 
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A, E. Ryves (Government Advocate), for the Crown :— 


Mr. Gotting had several accounts with Balmakund. The 
money which he sent was in respect of one particular account 
which he specified in the money order coupon. He was 
entitled to have the money applied towards that particular 
agcount and to obtain a receipt specifying accordingly. The 
money order receipt is not a good and sufficient receipt as 
it does not mention the account on which the money is 
paid. To hold otherwise would lead to great confusion and 
inconvenience. The money order receipt is not intended to 
constitute or take the place of a receipt by the payee to the 
remitter. Its function is merely to discharge the liability 
of the post office; to satisfy the remitter that the money 
entrusted by him to the Post' Office has been duly paid, 
The post office acts merely as an agent. 

[RICHARDS, C. J :—But when the payee gives a receipt 
to the agent, the principal cannot demand a second receipt 
from him.] 

Then, the money order receipt cannot be called a “duly 
stamped” receipt within the meaning ot section 30; for it is 
not “stamped” at all. The object of the Government in 
exempting money order receipts from stamp duty was only 
to obviate the necessity of an enquiry in.each case by the 
post office as to whether the payment was without consi- 
deration or came under any other exemption or not. _ 

The judgment of the Court was delivéred by 


RICHARDS, C. J.—This is an application in revision. The 
facts are undisputed and very simple. One Mr. Gotting sent a 
money order for Rs, 34, to the applicant Balmakund. Gotting 
intended that the Rs, 34 should go in part payment ofa 
@ertain debt due on a bond. The money was received on the 
14th of September, 1910, by Balmakund, who, in the usual 
way, signed in a duplicate receipt and delivered the same to 

. the post office official. One receipt is in the following form :— 


ACKNOWLEDGMENT. 


_ “Thisis a duplicate receipt which will be retumed by the post 
office to the remitter. 


“I acknowledge to have received payment of money order No. 3438, 
for the sum specified on the reverse. 
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CRIMINAL. “Date........4910. Signature (in ink) of payee, or thumb impression 
— of payee if illiterate.” 


TOM ` The reverse side is in the following form :— 
Balmenand On POSTAL SERVICE, 
. Kiog-Emperor. “Amount of order (in figures).—Rs, 34-0-0. 
Richards, 0. J. Name of remitter—Mr A W. Gotting. ’ 


Address.—Locomotive Department. 

“Stamp of the office of issue— Mokamab, Patna.” 

The other receipt is in the following form :— 

“Received payment of the sum specified on the reverse. 

“Dated........-6 1910. Signature (in ink) of payee or thumb impres- 
sion if payee is illiterate. 

“Paid by me Rs....... aSa 


“Signature and designation of official who paid the amount.” 


On the reverse are the particulars of the amount of the 
order in words, the name and address of the payee in full. 
This latter receipt is kept by the post office officials. Mr. 
Gotting for reasons of his own (probably because he was 
anxious to have a receipt which would show on the face 
of it an acknowledgment from Balmakund of part payment of 
the particular debt which he intended in part to discharge) de- 
manded from Balmakund a duly stamped receipt. Balmakund 
refused contending that the receipt which he had given when 
. he received the money order was sufficient. Later on, on the 
30th of October, 1910, however, Balmakund did send a stamp- 
ed receipt but more or less under protest, still contending 
PEA hess that the receipt which he had signed were sufficient compli- 
ance with the law. Subsequently sanction was obtained for 
the prosecution of Balmakund under section 65 of the Stamp 
i Act. It was probably due to apprehension of such prosecu- 
tion that Balmakund signed the stamped receipt to whieh 
we have just now referred. The result of the prosecution 
was that Balmakund was fined Rs. 50. An application was 
made to the Sessions Judge in revision which application, 
however, was refused. Hence the present application to this 
Court. , . 
It is contended on behalf of the applicant that under the 
_ circumstances the conviction is illegal. Mr. Ryves, on behalf 
_ of the prosecution, admits that the punishment is somewhat 
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severe, but contends that the conviction was quite legal, and 
that an offence was committed under the Stamp Act. The 
question for us to decide is whether or not the conviction is 
legal. Section 63 of the Stamp Act provides that any person 
who being required under section 30 to give a receipt, refuses 
or neglects to give the same, shall be liable to a fine 
* which may extend to Rs. r00. Section 30 is as follows :— 
“ Any person receiving any money exceeding Rs. 20 in 
amount, or any Dill of exchange, cheque or promissory 
note, for. an amount exceeding Rs, 20, or receiving in 
satisfaction of a debt any movable property exceeding Rs. 
20 in value, shall, on demand, by the person paying or 
delivering such money, bill, cheque, note or property, give a 
duly stamped receipt for the same. It is clear that had Mr, 
Gotting made the payment himself, or through an agent, he 
would have been entitled to get a receipt for the amount of 
money which he paid, and that such receipt should be duly 
stamped. It is also clear that under such circumstances 
Balmakund would have been liable to a conviction if he 
refused to give such duly stamped receipt. The money, how- 
ever, was remitted through the post office in the manner to 
which we have already referred. Sectiong of the Stamp 
Act provides that the Governor-General in Council may by 
rule or order published in the Gazette of India, reduce or remit 
certain duties, including the duty payable upon certain 
instruments. 


By Notification No. 785-S. R., dated the 17th of February, 
1899, the Governor-General in Council, in the exercise of the 
powers conferred by the aforesaid section, remitted the duties 
thargeable on certain instruments which are specified at the 
fpot of the order. No. 30is “ Receipt endorsed by the payee on 
a postal money order.” It would thus appear that Balmakund 
gave a receipt in duplicate to the post office authorities, ack- 
nowledging the receipt of the money which Mr. Gotting had 
sent, and that that receipt is expressly exempted from duty 
by an order of the Governor-General in Council duly made 
in exercise of the powers conferred by the Stamp Act itself. 
The actual person who made the payment was not Mr. 
Gotting. It was the post office official. This official got, 
as hé wasentitled to get, a receipt in duplicate, and the 
R 14 
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post office regulation provided that the duplicate was to be 
given by the post office authorities to Mr. Gotting. If it can 
be said that the money was paid by Gotting at all, it can 
only be upon the ground that the post office official was the 
agent of Gotting. It seemed to us most unreasonable that 
a person who receives money from an agent and gives a valid 
receipt to such agent, should be required to give another 
receipt to the principal. Had the money been sent by the 
hand of an ordinary agent instead of through the post office, 
it could not, we think, be argued for one moment that the 
agent would be entitled to receive a duly stamped receipt, 
and that his principal would be entitled to receive a second 
duly stamped receipt. What reasonable object could be gained 
by the giving of a second receipt in the present case? Section 
30 does not ‘require a person receiving money to specify 
the particular purpose for which the money was paid. He is 
only required to give a receipt for the sum paid. Under” 
these circumstances we think that Balmakund_ ought not to 
have been convicted under section 65 for having refused to 
give a second receipt to Gotting. We accordingly allow the 
application, set aside the conviction and sentence, and direct 
that the fine, if paid, be refunded. 

B. K. M. Conviction set aside, 
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` KANHAYA LAL 
Versus 


GIRDHARI LAL.* 


Burden of proof —Validity of contract—Defence of infancy set up— 
Fraudulent misrepresentation by minor. 


The burden of proving that a contract was a valid contract when it 
was made, lies upon the plaintiff. Gya Din v. Must. Dulari, 6 A. L. J. R., 
693, referred to. The defendant at the date of making a pro-note, 
represented himself to be of full age, and then on a subsequent date while 
giving evidence before a court, stated his age to be 22 years. He/d, that 
the statement did not amount to an admission and the burden of proof 
did not shift from the plaintiff to the defendant : 

Semble. A defendant is not estopped from pleading infancy by 
reason of the fact that he had been guilty of fraudulent misrepresentation 
regarding his age. 

FIRST APPEAL from a decree of E. M. Nanavaty, Esq., 
Additional Judge of Bareilly. 

Suit on a promissory note, 


The court below decreed the suit. 

Defendant appealed. 

The facts and arguments appear from the judgment. 
M. L. Agarwala, for the appellant. 

Sundar Lal, for the respondent. 

The judgment of the Court was delivered by 


CHAMIER, J.—This was a suit for recovery of money on 
a promissory note, dated the 2nd March, 1907, for Rs. 2,000, 
made by the defendant, Kanhaya Lal, in favour of the plain- 
tiff, Girdhari Lal’s father. The suit was resisted on the 
ground that Kanhaya Lal was a minor at the date of the 
note. The court below reviewing the evidence adduced by 
the parties came to the conclusion that the oral and docu- 
mentary evidence produced by Kanhaya Lal was not suff- 
cient to establish that hé~was a-minor on that date. But 
the burden of proving that the contract was a valid one and 
not void ab inttio lay upon the plaintiff, see Gaya Din v. 
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CIVIL. Must. Dulari ('), The court below found that the plaintiff 
ior had not adduced any satisfactory evidence that the defendant 
—— atthe date of the making of the promissory note was of full 


Kanhaya Lal age, The court, however, finding that the defendant, Kanhaya 


T 
Girdhari Lal Lal, had misrepresented his age to the plaintiff's father at 
Chamier, j}. the time he borrowed the money, and made the promissory 
note, decreed the claim in part. 


In appeal it is contended by the learned counsel for 
Kanhaya Lal, the defendant, that a misrepresentation of his 
age at the time of the making of the promissory note does 
not render him liable under it. In support of this contention 
reliance is placed on S. A. 484 of 1910, decided on 2nd 
December, 1910. In that case’ it was ruled that the defend- 
ant was not estopped from pleading infancy by reason of 
the fact that he had been guilty of fraudulent misrepresen- 
tation regarding his age. This ruling supports the contention 
of the learned counsel for the appellant. The learned advo- 
cate for the respondent supports the judgment of the court 
below on the ground that the defendant, Kanhaya Lal, in 
his deposition, dated the 18th July, 1907, gave his age as 22 
years, and that that admission taken with the other circum- 
stances of the case shifts the burden of proof and renders it 
necessary for the defendant to prove that on the date of the 
execution of the pro-note in question he was a minor. 


Kanhaya Lal has made conflicting statements about his 
age, and it is well known that a witness, when asked to 
state his age at the beginning of his examination, usually 
satisfies himself with stating it approximately. 

‘We are not prepared to attach much importance to the 
age given by Kanhaya Lal in his deposition of 18th July, 
1907, and having regard to all the circumstances of the case, 
we do not think that the statement amounts to an admission 

‘ sufficient to shift the burden of proof from the plaintiff to the 
defendant. 


For the above reasons we allow the appeal, set aside the 
decree of the court below and dismiss the plaintiffs suit. + 
We make no order as-to costs: 


Appeal decreed, 
(1)-[1909] 6 A. L. J. Ru, 693. 


`~ 
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CHITTAR KUAR 
Versus 
GAURA KUAR®* 
Hindu Law—Co-widows—Right to partition when joint enjoyment 
impossible. 

Where two co-widows of a deceased Hindu in possession of their 
ħusband’s estate could not go on peaceably in the enjoyment of the 
property, they could by mutual agreement or otherwise separately 
hold the property, although they had no right to partition in the proper 
sense of the term, and that the share of one would go by rigbt of survivor- 
ship to the other notwithstanding the separation. Gajapathi Nilamani v. 
Gajapathi Radhamani, I. L. R, 1 Mad., 290; Kathaperumal v. Venkabai, 
I LR, 2 Mad 194, and Bhugwandeen Doobey v. Myna Baee, 11 Moo. 
I, A., 487, referred to. 

First APPEAL against a decree of Babu Srish Chandra 
Basu, Subordinate Judge of Bareilly. 


Suit for declaration of right. 
The facts of this case briefly are as follows :— 


One Madan Mohan Lal, a Kurmi, died leaving two 
widows—Gaura Kuar and Chittar Kuar. The latter had a 
daughter by him; while the former was childless, Gaura 
applied to the Revenue Court for partition of her share, but 
was referred to a Civil Court. She accordingly brought the 
present suit for declaration that according to a custom prevail- 
ing inthe family, a childless widow was only entitled to 


maintenance and was not entitled to partition. 


The lower court found that the custom was not establish- 
*ed. It held further relying upon 
I. L. R, 12 All, p. 5; 6B. L. Rọ p. 134, and I. L. R., 9 Cal., p. 580, 
that a co-widow was entitled to have her share partitioned 
without prejudice to the right of survivorship of the other 
widow and dismissed the suit. 


Plaintiff appealed. 


Jogendra Nath Chaudri, for the appellant, submitted that 
ona propel interpretation of the waytb-u/-arzes and considera- 
° F, A. 236 of 1910, 
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tion of the evidence, the custom set up had been proved. He 
further submitted that one of the co-widows who were in 
possession of property could not apply for partition inasmuch 
as the other co-widow was entitled to get her share by right 
of survivorship, He relied on 

Kathaperuwal v. Venkabai, [1880] 1. L. R., 2 Mad., 194. ' 

Gajapathi Nilamani v. Gajapathi Radhamani, [1877] I. L. R, 1 Mad, 

290 (at p. 300) P. C. 

[BANERJI, J.—But there is no absolute bar to separate 

enjoyment by such a widow.) 


She cannot compel partition, but she may enjoy it under 


a mutual arrangement. 
Bhugwandeen Doobey v, Myna Baee, [1867] 11 Moore’s Ind. App., 
487 (at p. 575) 
Mayne’s Hindu Law, seventh edition, paragraph 554, page 752. 
The headnote in : 
Sundar v. Parbati, [1889] I. L. R., 12 All, p. §1, was misleading. 
Sundar Lal (with him Lalit Mohan Banerji), for the 
respondent, was not called upon. 


The following judgment of the Court was delivered’ by 


BANERJI, J.—The appellant, who is one of the two widows 
of one Madan Mohan Lal, brought the suit, out of which 
this appeal has arisen, against the other widow of the afore- 
said deceased, for a declaration that the defendant being 
childless, was only entitled to maintenance and had no right 
to have the samindari villages belonging to her deceased 
husband, partitioned between the two widows. It appears that 
Madan Mohan Lal died sometime in the year 1909, leaving 
two widows, who are the parties to this suit. The plaintiff 


has a daughter but the defendant has no issue. The names ° 


of both the widows were entered in the revenue records. 
The defendant applied to the Revenue Court for partition 
of a half share. The plaintiff objected and was referred 
to the Civil Court. Thereupon she instituted the present 
suit, She put forward her claim on two grounds ; first, 
that under a custom prevailing among kurmis, to which 
caste the parties belong, a childless widow only receives 
maintenance and has no right to the estate of her husband ; 
and secondly, that under the general Hindu Law a widow 
cannot claim a partition. 
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The court below has dismissed the plaintiffs claim, being 
of opinion that the custom alleged had not been proved and 
that as both the widows inherited the property of their 
husband, they were entitled to joint enjoyment of the property 
and to divide it between themselves for the purpose of such 
enjoyment. 


The plaintiff has preferred this appeal, and her first con- 
tention is that the custom alleged by her is proved. We are 
of opinion that this contention has no force. A number of 
witnesses were examined, who spoke generally as to the exis- 
tence of the alleged custom, but with the exception’of one 
witness none of the others was able to refer to any instance in 
which a childless widow was excluded by another having a 
female child. The only instance which was referred to was that 
of Hori ; but one instance does not establish a custom, The 
wajtb-ul-arges of some of the villages were referred to. Some 
of these wayib-ud-arzes are declarations made by a single owner; 
and even-according to these wayib-ul-arses, it is mainfest that 
where a widow has a male child, that male child excludes 
the widow and the childless widow has only a right to receive 
maintenance from the son, In the original wayzb-ul-arses the 
vernacular word used is as/ad (issue), bút judging by the 
context it is manifest that this word was meant to apply to 
male issue only. 


The next contention on behalf of the appellant is that 
under the Hindu law a widow is not entitled to claim 
partition, We were referred to the following cases, namely, 
Gajapatht Nilamani v. Gajapathi Radhamani (') ; Katha- 
perumal and others v. Venkabai (°), and Bhugwandeen Doobey 
v. Myna Baee (3). Inthe case first mentioned, their Lord- 
ships, no doubt, observe that “ widows taking a joint interest in 
the inheritance of their husbands have no right to enforce an 
absolute partition of the joint estate between them.” But 
their Lordships further held that where the widows could not 
go on peaceably in the joint enjoyment of the property, they 
could by mutual agreement or otherwise separately hold the 
property, although they had no right to partition in the 
proper sense of the term, and that the share of one would go by 

(1) [1877] I L. R, 1 Mad., 290. (2) [1880] I. L. R., 2 Mad., 194. 
(3) [1867] 11 M. L A, 487. 
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CIVIL. right of survivorship to the other, notwithstanding the sepa- 

ioii: ration. In the case before us, the two widows, although enti- 

— tled to enjoy the property, appear to be unable to do so peace- 

Cailin Suar fully unless they divided it ; in fact the plaintiff in this suit has 

Gaura Kuar. tried to exclude the defendant altogether from the whole of the 

Banerji, J property left by her husband, admitting her only toa bare 
right to maintenance. That being so, we are unable tohold °° 

that the defendant has no right to apply for a partition such 

as would enable her to enjoy her share of the property of her 

husband for her life. Such a partition would in no way 

affect the plaintiffs right of survivorship in the event of her 


surviving the defendant. 


The appeal therefore fails and is dismissed with costs, 


S. A. P. Appeal dismissed, 
MATRIMONIAL. JACKSON 
I9I1. versus 
Desember, 22. — JACKSON.* 
CHAMIER, J. . Divorce Act (IV of 1869), section 57—Decree— Marriage within six 


months of decree absolute—Void. 


A person who has obtained a decree for dissolution of marriage cannot 
lawfully contract a second marriage in the lifetime of his divorced wife 
within six months of the decree becoming absolute. “The decree of the 
High Court” referred to in section 57 of the Indian Divorce Act, means 
decree absolute and not the decree nisi. Warter v. Warter, [1890] L. R., 
15 P. D , 152, followed. i 


MATRIMONIAL suit. 


Suit for declaration that the marriage between the parties 
was void. 


R. K. Sorabji, for the petitioner. 
The opposite party was present in person. 


% Matr. Suit No. 6 of 1911. 
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The following judgment was delivered by 


CHAMIER, J.—This is a suit by Esther Marie Jackson for 


a’declaration that her marriage with Frederick Ormond Lay- 
land Jackson is null and void. 


The parties, who are Christians, were married in Allahabad, 
_ on ‘January r2th, 1910. The respondent, who had been married 
to another woman, had obtained in the Calcutta High Court 
a decree nis? for dissolution of that marriage, and the decree 
had been made absolute on December 6th, 1909. He believed 
that on'the decree being made absolute, he was free to marry 
again, and he assured the present petitioner that all the neces- 
sary formalities had been complied with. I find it proved that 


respondent's former wife was alive when the parties were 


married, i 
On the above facts the petitioner claims to be entitled 
to a declaration that her marriage with the respondent is 


null and void. 


Section 19 of the Indian Divorce Act provides that such 


a declaration may be made at the instance of a wife on the 
ground that the former wife of the husband was living at 
the time of the marriage, and the marriage with such former 
wife was then in force. Section 57 of the Act provides that 
when six months after the date of a decree ofa High Court 
dissolving a marriage have expired, and no appeal has been 
presented against such decree to the High Court in its -appel- 
late jurisdiction or when any such appeal has been dismissed, 
but not sooner it shall be lawful for the respective parties to 
the marriage to marry again asif the prior marriage had 
been dissolved by death. Provided that no appeal to His 
Majesty in Council has been presented against any such 
déctree. There is no appeal to His Majesty in Council against 
a decree nisi for dissolution of a marriage (see section 56), 
therefore there can be no doubt that the “ decree of a High 
Court dissolving a marriage” referred to in section 57 is the 
decree absolute not the decree nss? The section was cons- 
trued in this way by SIR JAMES HANNEN in the case of 
Warter v. Warter (*), where one Taylor had obtained in the 
Calcutta High Court a decree absolute for dissolution of his 
(1) [1890] L. R, 15 P. D., 152, S © 59 L. J. P. & M., 87. 
15 
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marriage on November 27th, 1879, and the divorced wife was 
married to Colonel Warter on February 3rd, 1880. Three 
days later Colonel Warter made a will in favour of his wife, 
In April, 1881, on the advice of a Selicitor, Colonel and 
Mrs. Warter were re-married at a registry office. Colonel 
Warter having died without re-executing his will or makigy 
another, the question arose whether the marriage of April, 
1881, revoked the will. It was held that the marriage of 
February, 1880, was null and void, and therefore the marriage 
of April, 1881, was valid and revoked the will, SIR JAMES 
HANNEN said :—“ The Indian law, like our own, does not com- ba 
pletely dissolve the tie of marriage until the lapse of a speci- 
fied time after the decree. This is an integral part of the pro- 
ceedings by which alone both the parties to the marriage can 
be released from their incapacity to contract a fresh one.” 
Following this decision I hold that the respondent’s marriage 
with his former wife was still in force when he went through 
the form of a marriage with the petitioner. 


I find on the issues’ that the petitioner professes the 
Christian religion, and that the marriage between her and the 


„respondent is null and void, 


I make a declaration accordingly. The respondent will 
pay the petitioner’s costs, 


Marriage declared void, 


we, 
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BANDE ALI 
VErSHS 
GOKUL MISIR AND OTHERS,* 
Civil Procedure Code (Act XIV of 1882), section ¢3—Stutt for injunction 
dismissed—Second suit for possession— Whether maintainable. 


There is no distinction in principle between the dismissal of a suit for 
declaration of title on the ground that the plaintiff was not in possession 
and the dismissal of a suit for injunction on the same ground. 


Where a suit for an injunction is dismissed on the ground that the 
plaintiff is not or has not proved that he is in possession of the property, 
a subsequent suit for possession is not barred by the provisions of section 
43, Code of Civil Procedure, 1882. Dardo v. Kesho Rat, 1. L. R, 2 All, 
356, followed, Sarsuti v. Kunj Behari, I. L. R, 5 All, 345, Mohanlal v. 
Bilaso, 1. L. R, 14 All, 512, referred to. 

APPEAL UNDER Section 10, Letters Patent, against a decree 
of Mr. Justice KARAMAT HUSAIN, reversing the decree of 
Pandit Ram Autar Pande, District Judge of Azamgarh, who 
reversed a decree of Babu Partab Singh, City Munsif. 


The suit out of which this appeal arose was for possession 
on the basis of ownership and for damages. The plea in 
defence was that a previous suit between the parties barred 
the present suit under sections 13 and 43 of the Code of 
Civil Procedure of 1882. The facts of the prevjous suit 
(No. 124 of 1907) were as follows :—One Bande Ali brought 
an action against Gokul and others on the allegation that 
he was the owner in possession of ġth share as purchaser from 
the heirs of one Bakas, and that the defendants had appro- 
priated the fruit and the trees, The relief sought by the 
plaintiff was a permanent injunction restraining the defend- 
ants I to 4 from cutting down the trees of the grove 
and for recovery of Rs. 34-5-9 as the value of his share 
of fruit in 1303 Fasli and of certain trees appropriated by 
them. The pleas of the defendants in that suit inter alia 
were that the grove had been in possession of Baha-ud-din, 
and the defendants as mortgagees from him under a 
mortgage deed-of the 1st of September, 1898, for upwards of 

° L, P. A. No, 87 of 1910 
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twelve years before the institution of the suit, and that the 
suit was barred by limitation. The issues framed by the court 
of first instance were to the following effect :—(1) Was the 
plaintiff or his vendor in possession of the dagh within 
twelve years before the institution of the suit, or was the 
suit barred by time? (2) Was the suit barred by section 42 


of the Specific Relief Act? (3) What were the rights and’ 


interests of the plaintiff-vendor on the date of the sale- 
deeds of the 14th and 17th of July, 1905, and what rights 
did the plaintiff acquire by his purchase ? (4) What damages 
was the plaintiff entitled to? On the second issue the first 
court found that the plaintiff was not in possession, that he 
ought to have claimed possession, and that his suit was 
barred by section 42 of the Specific Relief Act. On first 
and third issues that court found that the title of the defend- 
ants had not ripened into ownership by adverse possession, 
and that the plaintiff was owner of th share in the dag, 
On the fourth issue it found that in consequence of the 
agreement between the parties the amount of damages was 
Rs, 15. On the above findings the first court dismissed the 
claim for injunction and decreed it for damages. 


The plaintiff was referred to a separate suit. He, there- 
upon, on the 13th of June, 1908, brought the suit out of which 
this,appeal arose. The relief sought in the present suit were 
the following a) A decree for establishment of the right 
of possession jointly with the defendants over {th share 
of the grove ; (6) Rs, 123-7-0 on account of the produce of 
the grove for 1314 and 1315 Fasli. One of the pleas in 
defence was that the suit was barred by the provisions of 
sections 13 and 43 of the Code of Civil Procedure, The 
court of first instance came to the conclusion that the cause 
of action in the two suits being the same, the suit was barred, 
but it did not specify whether it was barred under section 
13 or section 43. The plaintiff appealed to the lower appellate 
court, which reversed the decree of the court of first instance 
and gave the plaintiff a decree for possession of th of the 
grove, and Rs, 31 as damages and costs, The learned 
District Judge relied on the following rulings :— 


Kakaji Ranji v. Bapuji Madhao Rao, Bom. H. C. Ra, A. C., p. 208, 
Mohan Lai vy. Bilaso, 1. L. Ra, r4jAlly p. 512, 
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Jibunti Nath Khan v, Shib Nath Chukerbutty, I. L. R., 8 Cal, p. 819, 


Ram Sewak Singh v. Nakchedi Singh, 1. L. R, 4 All, p. 261, 
and 


Akbar Khan v. Tureban, 5 A. L. J. Rọ, p. 640. 
The defendants preferred a second appeal to the High 
court. 


A single Judge of High Court reversed the decree, 
holding that a second suit for possession would be barred 
if in a previous suit for injunction the plaintiff could not 
prove his possession. 


After stating the facts his lordship proceeded as follows :— 


KaRAMAT HUSAIN, J.—In order to see whether section 13, explana- 
tion II or section 43 of the Code of Civil Procedure, 1882, bars the present 
suit, the following introductory remarks are necessary. 


The object of the rule of res judicata, observes Lord BLACKBURN, “is 
always put upon two grounds—the one, public policy, that it is the interest 
of the state that there should be an end of litigation, the other, hardship 
on the individual that he should not be vexed twice for the same cause” 
‘Lockyer v. Ferryman (1). Out of the two grounds vexation to a defendant 
more than once is the only ground on which explanation II of section 13 
and section 43 of the Code of Civil Procedure rest. Both of them are 
enacted in his interests, and to save him from the repetition of vexation 
on a single cause of action. 


, 


The expression “ cause of action” is sometimes used in the sense 
of some infringement by the defendant which furnishes an immediate 
cause of action to the plaintiff. At others it is used in the sense of 
infringement together with the right infringed. The latter sense is 
wider of the two, anda Full Bench of this Court has held that the 
cause of action in section 43 is used, in the wider sense (2). 

f That ruling is binding on me, but, with all the respect due to the 
learned Judges, I cannot help thinking that the expression simply means 
some infingement of some right by some one which entitles the owner 
of the right to seek the assistance of the court. When itis used to 
denote the entire group of facts which the plaintiff has to prove to have the 
judgment of the court in his favour, it denotes the elements of success 
and not the cause of action. The concepts of “infringement”, “ cause 
of action” and “ relief” are closely connected with one another. The one 
and the same act which is an infringement, is also the entire cause of 
action ora component element thereof, and the relief is the restoration 
of the owner of right to the position in which he was before the infringe- 
ment, and if that be impossible, to compensate him for the loss. In this 
(1) [1877] 2 App. Cas. p. 519. 

(2) [1893] I. L. R. 16 All, p. 166. 
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connection I deem it my duty to observe that the words and group of 
words used in expressing the legal concepts ought to be used in only 
one sense, and that each legal concept ought to be expressed by one 
word or group of words. The practice of vaguely expressing one 
concept by several terms or using one term in more than one sense, is 
a fruitful source of the multiplicity of suits and ofthe moral and social 
evil of the first magnitude š 


The cause of action, according to some rulings, must be sought for 
within the four corners of the plaint. Jibunti Nath Khan v. Shib Nath 
Chuckerbutty (1), Nonoo Singh Monday, Anand Singh Monda (2). But 
in Nathu v. Budhan (3) the Court expressed an opinion odi/er that 
section 43 must be applied as if the fact had been as found by the court 
and not alleged in the plaint. This view with due respect to the learned 
Judges who take a different view is, in my judgment, sound. If the 
determination of a cause of action is to depend upon the allegations 
made by the plaintiff in the plaint with a complete disregard to the 
pleas in defence and to the findings of the court on the pleadings of the 
parties, matters are left to the sweet will of the plaintiff, who can invent 
as many causes of action as suits his fancy, and can drag a helpless 
defendant into court many times for one single cause of action in spite 
of the provisions of section 43. This will tend to increase the multipli- 
city of suits and give a handle to the malice of unscrupulous plaintifis 
against innocent defendants. Further if the parties to a suit be not agreed 
as to the cause of action, it is the function of the court to find what the 
cause of action is, and bare allegations in the plaint cannot be sufficient 
for determining it. The allegations in the plaint may estop the plaintiffs 
from averring differently, but they cannot furnish a sufficient basis for 
the determination of a cause of action, Again, to set the machinery of law 
in motion is a very serious matter, anda plaintiff who intends to seek 
the assistance of a court is under the obligation of exercising a reason- 
able care to find out what his real cause of action is, and what is the 
relief.to which he is entitled. If without doing so, he rushes into court, 
he does so at his ownrisk. The defendant is also a party to the 
suit, and to give preference to the allegations in the plaint over the pleas 
in defence in determining the cause of action ina particular suit is not 
consonant with justice. One of the elements of explanation II is, that the 
cause of action in the two suits must be the same. If it is not the same, 
the omission of a ground of attack or defence cannot take place. Another 
element is that the ground must be such as could help success or failure 
in the previous suit. A third element is that it must have been known 
to the party who could advance it, Manki Bai v. Vir Chand (4), in as 
much as the party could not be barred from raising a ground which 
was not known to him. The element of the doctrine of res judtcatz 

(1) [1882] I. L. R., 8 Cal., pp. 819, 822 
(2) [1885] I. L R., 1a Cale p. 291. 

(3) [1893] 18 Bom., pp. 537, 542. 

(4) [1907] 9 Bom, L. R., p. 1020," 
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that the matter must be heard and finally decided is no element of 
explanation II. For, adjudication upon a ground which has been omitted 
is impossible. The bar created by explanation II rests on the omission 
by a party and not on adjudication by a competent court. This is 
founded on the maxim “nemo debet bis vexaria pro un et eadem 
causa” and not upon “interest ret publica ut sit finis litium” It has 
a clése affinity to estoppel and has no connection with res judicata, 


“the absence of adjudication on the omitted ground is conclusive to show 


that the matter cannot be res judicata, But as the rule of res judicata 
is treated by the English lawyer as a branch of the law of estoppel 
and as the practical results are the same whether the explanation finds a 
place under res judicata or under estoppel, much regard has not been 
paid to assign a proper place to it. As the omission has been dealt with 
under the rule of res judicata, the courts have tried to explain how it can 
come under that rule. In Hari Narain Brahman v. Ganpat Rao Daji (1), 
the matter is said to be constructively in issue :—“ the law of res judicata 
is contained in section 13 of Act X of 1877; but the matter in issue 
in the present suit was obviously not heard and finally decided by the 
Poona Court unless it can be said to have been constructively in issue 
in the former suit under explanations I and II of section 13?” In some 
cases the opportunity of obtaining a decision is deemed tantamount 
to actual decision:—If the parties have had an opportunity of controverting, 
that is the same thing if the matter has been actually controverted and 
actually decided, Newington v, Levy (2); fer MARTIN, B., citing Greathead 
v. Bromley (3) ; Langmeady. Maple (4); see also per BLACKBURN, J., 6 C, 
P., p. 193; Rakkál Das Singh v. Aeeramotee Dossee (5). The. point, 
that for the application of explanation II a final decision of the omitted 
ground is not necessary, has been noticed by SHARF-UD-DIN and COXE, 
JJ, in Mokim Chandra Sarkar v. Anil Bandhu (6), and no reasonable 
doubt in the soundness of this view is possible, but it is strange to 
find that according to some cases—Woomesh Maitra v, Baroda Das 
Maitra, (7), and Katlashmondul v. Baroda Sundari Dasi (8), the question 
ought and cannot;be treated as res judicata under explanation II, unless 
there is a judicial determination, express or implied on the matter not put 
directly. Section 43, like explanation H, deals with an omission and 
is based on the maxim which prohibits vexing a defendant more than once 
for one cause» It bars a subsequent suit for a portion of the relief which 
‘is omitted in the previous suit on the same cause of action. The omitted 
` portion of the relief is termed in second paragraph of section 43 of 
Act XIV of 1882, “a portion of his claim”, andin the third paragraph i is 
termed a “ remedy.” 
(1) [1883] I. L. R., 7 Bom., 272. (2) [1870] L. R., 6c. P. pp, 180, 189. 
(3) 7 R. Ta 456. (4) 18 C. B. N. Su 255, 270. 

(5) [1874] 22 W. R., 282. 

(6) [1909] 13 C. W. N,, p. 513. 

(7) [1900] I. L. R., 28 Cal, 17, 21. ` 

(8) [1879] L L. Ry 24 Cal, 711. 
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lf the term relief be taken in its widest sense, that is the“ thing” 
or “the object of right or the compensation therefor” to which the plain- 
tiff, on the happening of a specific cause of action, is entitled, the “ portion 
of his claim,” and the “remedy” both become sub-classes of the “ portion 
of the relief,’ and the distinction between the two sub-classes turns 
out to be physical, When his claim, that is the thing claimed, is of a 
homogeneous character, such aS money or tangible property, the omitted 
portion of the relief is spoken of as “any portion of his claim.” When 
the relief consists of several component reliefs, such as a simple money dec- 
ree and a mortgage decree, the omitted portion of the relief is spoken of 
as a “remedy.” The points ofagreement between explanation II and sec- 
tion 43 are that both deal with an omission, that the cause of action under 
both must in two cases be the same and that the bar in both is to avoid 
repeated vexation to the defendant, and is due to the omission of the 
party and not to adjudication by*the court. 


The points of difference between them are, that the omission under 
explanation II, is the omission of ground of attack or defence in respect 
of the relief, while, under section 43, itis the omission of a portion of 
the relief itself, that the omission under the former may be either by 
the plaintiff or by the defendant, but that under the latter it must always 
be by the plaintiff. 

A suit for a declaration is very distinct from a suit for permanent 
injunction. The former is brought under section 42 and the latter under 
section 54 of the Specific Relief Act. In a suit for declaration the plain- 
tiff may or may not be in possession of the property in respect of 
which a declaration is sought In a suit for a permanent injunction 
the plaintiff must be in possession of the property in respect of which the 
permanent injuuction is sought. A plaintiff out of possession may 
sue for a temporary injunction, but that is very different from a per- 
manent one. In the former, a mere declaration can be made and in the 
latter the defendant is restrained from some infringement, and hence 
the former decree is unfit to be executed. A permanent injunction is 
a remedy or relief against the defendant, while a declaration is a mere 
declaration :—“ [ can understaad an injunction being a relief, ©“ Marsh ve 
Keith (1), but I do not understand how a decrce which declares a right 
merely and gives no relief can be termed a remedy.” Kali Dhun 
Chuttapadhya v, Shiba Nath Chuttipadhya (2). Ina declaratory suit pos- 
sion may be a consequential relief, but in a suit for permanent injunction 
sespossession can never be a consequential relief. Hence possession as a 
relief may be added to a declaration as a relief, but it cannot be added 
as a relief to a permanent injunction. If “the declaration of title 
to a property,” “the possession of it,” and “the permanent injunction 
to restrain from doing some irreparable damage to it” be deemed to 
be one chain of reliefs, declaration will represent the first link, posses- 


(1) 1 Drew. and Sim, 342. 
(2) [1882] I. L. R, 8 Cal, 483, 496. 
e 
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sion the second, and injunction the third. In other words, declaration CIVIL, 

will precede possession and injunction will follow. —- 

: IQIL 

It follows that a dispossessed owner ought to sue foy possession and = : 
ought not to sue first for the declaration of title and next for possession, Bande Ali 


inasmuch as the law is “that a plaintiff will not be allowed to make two g okul Misir, 
allegations when the whole matter can be disposed of in a single suit ” 
(1. L, R, 8 Cal, 483, 503). . 
The case-law, however, is that a previous suit for a declaration of 
title is no bar to a subsequent suit for possession. Thé way in which 
this has come to pass is not only interesting but of material help in 
deciding the case before me. 1, therefore, set out its history. 

The Courts of Equity in England were at one time different from the 
Courts of Common Law, and therfore a declaration was first obtained from 
the Equity Courts, and then a suit for consequential relief was instituted 
in the Common Law courts. 

Now, ina country where there are different courts administering 
different portions of the substantive law, it may be quite possible that 
aright may have to be established in one court before a consequential 
relief can be had in another court, (Kali Dhun Chuttapadhya v. Shiba Nath 
Chuttapadhya (1). Owing to the separation of the two sets of courts, the 
rule that a Civil Court may make a declaratory decree without consequen- 
tial relief was first enacted ina statutory form in XV and XVI Victoria 
Cap., 86, section 50. That section was re-enacted in India for the old 
Supreme Court in section 29 of Act VI of 1854. It was then reproduced 
in the same form in section 15 of the old Code of Civil Procedure (Act 
VILE of 1859) :—-“ No suit shall be open to objection on the ground that 
declaratory decree or order is sought thereby and it shall be lawful for 
a Civil Court to make binding declarations of nght without granting 
consequential relief.” (I. L. R. 8 Cal, 483, 503). Section 43 of the Specific 
Relief Act, which came into farce on the first of May, 1877, materially 
altered the law on this subject. The last paragraph of that section is in 
these terms :—“ Provided that no court shall make any such declaration 
where the plaintiff being able to seek further relief than a mere declara- 
tion of title omits todo so.” The above history of the legislation on the 
subject shows that a Civil Court under section 15 of Act VIII of 1859 
had the power of “ making binding declarations of right without granting 
consequential relief ” and that that power was taken away by the proviso 
to section 42 of the Specific Relief Act. The former section in terms 
confers that power and the latter puts an end to it. There is nothing in 
either of the two sections to throw any light on the fate of a subsequent 
suit for a consequential relief. 

In Kali Dhun Chuttapadhya v. Shiba Nath Chuttapadhya (2) there are 
observations which go to show that auch a suit would but for section r5 

” be baried. “Ifsection 7 stood alone, unqualified by any other provision 
(1) [1882] I. L. R., 8 CaL, 483, at pp. 504-505, 
(2) [1882] I. L. R., 8 Cal, 483, 512. 
16 4 ; 
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in the law it would, indeed, be very difficult to contend that the present 
suit was not barred. Itis obvious that the plaintiff’s real object in the first 
suit was to obtain an account from the defendant, and ‘that the declara- 
tory decree with which they were then content, was only a means to effect 
that end. It would seem, therefore, impossible to say, that in suing for 
that decree, they sued for their whole claim in respect of their cause of 
action. But then it is contended that section 15 of the Code is intended 
to modify section 7 and removes any difficulty which the plaintiffs thight 
otherwise have had in enforcing their present claim. Itb seems to me that ~ 
this contention is well founded, I think that section 15 is intended to 
modify the provisions of section 7, and the present case is one of those 
to which the section is intended to apply This was evidently the view 
taken by the Allahabad High Court in Tulsi Ram v. Ganga Ram (1), and 
I entirely agree with that decision.” A reasonable inference from the 
above remarks is that after the repeal of section 15 of Act VIII of 1859 by 
section 42 of the Specific Relief Act, a subsequent suit for consequential 
relief would be barred by the principle of section 7 of Act VIII of 1859 
which was re-enacted with an enlarged scope in section 43 of Act X of 
1877 and of Act XIV of 1882. Such, however, is not the case-law. /rbusft 
Nath Khan v. Shib Nath Chuckerbutty (2), which was a case under Act 
X of 1877, lays down :—“ Where a previous suit for a declaration of title 
and confirmation of possession of certain land has been dismissed on the 
ground that the plaintiff was not in possession at the time of the suit, a 
subsequent suit on the same title for recovery of possession is not barred 
under section 43 of the Code of Civil Piocedure.” The rule is based 
on the following reasoning :—‘‘On the whole we are of opinion that 
there has been no splitting of remedies in this case within the meaning 
of section 43 of the new Code of Civil Procedure, and that this suit 
is not barred in consequence.” With due respect to the learned Judges 
I find myself unable to hold that there is no splitting of remedies, 
If a consequential relief is not a portion of the relief (using that term in 
its widest sense) to which a plaintiff is entitled, a sum of one hundred 
rupees is also not a portion of five hundred rupees. This case 
entirely ignores the observations of GARTH, C. J, in Kali Dhun 
Chuttapadhya v. Shiba Nath (3), and the express provisions of sec- 
tion 43 of Act X of 1877, which raise a bar by the omission of “any 
portion of his claim,” as well as of “a remedy”, and it is exceedingly diffi- 
cult to contend that a consequential relief is not a remedy which itis Spen 
to a plaintiff to seek. This case is followed in Komola Kaminy Debia v. 
Loke Nath Kur (4). The learned Judges note that the point decided 
in Kali Dhun’s case cannot arise under the present law as section 42 of 
the Specific Relief Act forbids such a suit. They, however, go on to 
say :—“ But we cannot think that where a plaintiff, mistakenly believing 
himself to be in possession, sues merely for a declaratory decree, and 
where in accordance with this rule the court finding him not to be in 


(1) [1876-78] I. L. R., 1 All, 252, (2) [1882] I. L. R., 8 Cale, 819, 
(3) [1884] I. L, R., 8 Cal, 483. (4) [1882] I. L. R.. 8 Cal, 285. 
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possession, dismissed his suit on this ground without any enquiry into 
his rights, he is precluded from subsequently suing for his entire cause of 
action.” 


The reasoning shows that the principle of repeated vexation is made 
inapplicable- because of the ignorance of the fact of possession at the 
date of suit, and therefore the case is no authority for the plaintiff, who 
at thé date of his suit knows that he is not in possession and yet omits 
‘to seek that relief. This case was also followed in Mohan Lal v. Bilaso 
(1), but the judgment, with the greatest possible respect, is very short. In 
Akbar Khan v, Turaban (2), it is laid down that the dismissal of a suit 
for a declaration of title is no bar to asubsequent suit for possession. The 
proposition is laid down as elementary. Ram Sewak Singh vw. Nackchedt 
Singh (3), rests on the basis that in the former suit the cause of action 
for the relief of possession had not arisen, and is, therefore no authority 
for a case in which at the institution of the former suit the cause of action 
for possession exists. Zulsi Ram v. Ganga Ram (4), lays down as 
follows :—“ The fact that, at the time when the purchaser of certain lands 
sued with a view of confirming his title to the lands under his purchase, for 
a decree declaring such title, he was in a position to have sued for posses- 
sion of the lands was no bar under the provisions of section 7 of Act VIII 
of 1859, to his subsequently suing for possession of the same.” The ratio 
decideydi will appear from the following portion of the judgment :—“ The 
lower appellate court considered that section 7 applies to cases. in which 
the plaintiff omits to seek relief in respect of a portion of his claim, and 
not to cases in which, although he may be entitled to claim more than 
one kind of relief he seeks for the time one remedy only. In our 
judgment the lower appellate court has properly interpreted the provisions 
of the section referred to. We have not now to consider whether the plain- 
tiff ought to have obtained a declaratory decree, seeing that he might have 
obtained that relief in an ordinary suit for possession. We have to deter- 
mine whether in seeking a declaratory decree to establish his purchase- 
deed and omitting to sue for possession, he can be heldto have omitted 
any portion of the claim arising out of the cause of action he then put in 
suit The cause of action he then put in suit did not necessarily involve 
any*breach of the contract to deliver possession. The plaintiff might have 
obtained a declatatory decree without entering on the question of posses- 
sion? For these reasons we hold that section 7 is inapplicable...” This 
rule with reference to the terms of section 7 of Act VIII of 1859 is 
quite correct, and the words “ The plaintiff might have obtained a 
declaratory decree without entering on the question of possession” may 
have reference to the provisions of section 15 of that. Act. The rule, 
however, would be incorrect under section 43 of Act X of 1877 or Act XIV 
of 1882, in both of which the omission of a “remedy” is placed on the 
same footing as the omission of “ a portion of his claim. ” 


(1) [1892] I. L. R., 14 All, 512. (2) [1908] 5 A. L. J. R., 640. 
(3) [1882] I. L. R 4 All, 261. (4) [1876] I. Le R., r All, 252. 
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Darbo v. Kesho Rai (1) also lays down that a suit for a declaration of 
title does not bar a subsequent suit for possession. The judgment is in the 
following terms :— In so far as the appellant now claims possession of 
property to which she formerly claimed a declaration of title, we are of 
opinion that the suit is not clearly barred ; she is seeking a different relief, 
and the relief she formerly sought was refused her in respect of this 
propérty on the ground that the court ought not to exercise its dłscre- 
tionary power of awarding a declaration of title when relief can be- 
obtained by an ordinary suit for possession.” 


A very important point noticeable in all the cases reviewed is that 
each of them deals with a suit for a declaration of title. None of them 
touches the effect of a previous suit for a permanent injunction by a 
plaintiff who is out of possession on a subsequent suit by him for posses- 
sion. f : 
The plea of explanation II may be dismissed ina few words. The 
relief sought in the present suit is different fromthe one sought in the 
former suit. That being the case, the question of omitting a ground of 
attack in the former suit cannot arise. Besides, joint possession which 
is sought in the present case can in no way be a ground of attack for 
obtaining a permanent injunction On the analogy of the case-law as to 
declaratory decrees, it is, however, contended that a suit for a permanent 
WU AS OO UR GENO 45 teh ubsequont oui Jor pressovion. 
This analogy in the first place cannot hold good inasmuch as the facts 
are dissimilar. A suit for the declaration of title, as has already been 
explained, stands on a footing totally different from a suit for a permanent 
injunction, and the rule applied to a suit for declaration is not applicable 
to a suit for a permanent injunction. Moreover, the case-law regarding 
declaratory suits is in direct ‘opposition to the principle which is the 
foundation of section 4 3, and is not therefore to be extended to suits for 
permanent injunctions. So far as l am aware there is no authority for 
the proposition that a suit by an owner out of possession for a permanent 
injunction against the defendant who holds the property in dispute 
adversely to him does not bara subsequent suit for possession on the 
same cause of action. Such asuit on principle must be barred. I have 
already explained that section 43 of Act XIV of 1882 is enacted in she 
interest of the defendant and protects him from repeated vexation. That 
being the object of the rule, it is perfectly immaterial whether the reti- 
tion of vexation is in respect of a portion of the relief or in respect of an 
entire relief’ The case of a plaintiff who omits the entire relief to which 
he on a specific cause of action is entitled and starts a suit for some relief 
to which he on that cause of action is not entitled is in no way distinguish- 
able from the case of a plaintiff who omits only a portion of the relief. 
So far as the repetition of vexation is concerned, the former case is worse 
than the latter. In the latter there is the consolation of the termination 
of liability for a portion of the relief, but there is no such thing in the 
former. If the omitter of an entire‘relief, to which he, on a specific cause 
(1) [1897] I. L. R. 2 All, 356. 
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of action, is entitled, were not barred by the principle of section 43 from 
seeking it in a subsequent suit, a wide door, for the repetition of vexation 
would be opened, and unscrupulous plaintiffs would harrass innocent defen- 
dants as often as they choose by keeping the relief to which they on a 
specific cause of action were entitled and putting forward sham reliefs to 
which they were not entitled. In the previous case between the parties 
it was found that the plaintiff was out of possession, and that the fact was 
known to him when he instituted the previous suit, The relief sought by 
him in that suit was a permanent injunction to which he was not entitled 
on the cause of action brought about by dispossesion, and the entire relief 
of possession to which he was entitled on that cause of action was omitted 
by him. With reference to those facts I hold that his present suit for 
possession is barred by the principle on which section 43 is founded. It 
may be contended that the cause of action in the previous suit was different 
from the cause of action in the subsequent suit, and that, therefore, 
section 43 has no application. Having regard to the findings of fact in 
the previous suit that the plaintiff was not in possession and that he 
knew that he was not in possession, and to the facts that in the present 
suit the relief sought is based on the same.cause ofaction which had 
arisen before the institution of the present suit, and that no fresh cause 
of action, save the former one, is alleged, I have no hesitation in holding 
that the cause of action in both suits is one and the same. 


The rulings relied on by the lower appellate court have no applica- 
tion to the facts of the case before me inasmuch as none of them deals 
with the fate of a subsequent suit for possession after a suit for perma- 
nent injunction on one and the same cause of action. The result is, 
that I allow this appeal, set aside the decree of the lower appellate 
court and restore that of the court of first instance with costs. 


Plaintiff appealed. 
Pyare Lal Banerji (for Muhammad Ishaq), for the appellant. 


The present suit is not barred by section 43, Civil Proce- 
dure Code. In the first suit, the plaintiff prayed for an 
injunction and damages. He was found not to be in posses- 
sion and was referred to a separate suit. If the suit were 
dne for declaration only, the present suit would not have been 
barred. He referred to, 3 

Sarsuti and another v. Kunj Bekari Lal and another, [1883] L L. Ra 
5 All, 345 F. B, : 

Mohan Lal and another v. Bilaso, [1892] I. L. Ra, 14 All, 512., 

Akbar Khan and another v. Turabas, [1908] 5 A. L. J. Ra 640. 

There is no distinction in principle between the case of 
a declaration being dismissed or a suit’ for injunction being 
dismissed on the same ground. 
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Lalit Mohan Banerji (for Surendra Nath Sen). On 
the date that he brought the first suit, plaintiff was 
at any rate doubtful whether he had possession. He ought 
to have claimed possession also. The whole question is 
whether the suit is or isnot on the same cause of action. The 
ruling in r4 All, was really the first case after the passing 
of the Specific Relief Act. It merely follows : 


Jibunti Nath Khan and others v. Shib Nath Chuckerbutty, [1882] 
I. L. R., 8 Cal., 819. 


In all these, cases the painit said that he was in posses- 
sion, but he never said so here, 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit in which 
the plaintiff claimed joint “possession of a certain share in a 
grove, The defence was that the suit was barred by section 
43 of Act XIV of 1882, having regard to previous litigation 
between the parties. The previous litigation consisted of a 
suit in which the plaintiff sued the defendants for a perma- 
nent injunction restraining them from interfering with his 
possession and appropriating the fruits of the grove. There 
was also a claim for damages. This last mentioned suit was 
dismissed on the ground that the plaintiff was not in posses- 
sion, and that neither injunction nor damages could, therefore, 
be claimed. The court of first instance dismissed the present 
suit. The court of first appeal reversed the court of first 
instance and held’ that the suit was not barred by section 
43. The learned Judge of this Court in avery careful and 
elaborate judgment reversed the court of first appeal and 
restored the decree of the court of first instance. The plain- 
tiff comes now in appeal under the Letters Patent. Section 
43 of Act XIV of 1882, is as follows :— $ 

“ Every suit shall include the whole of the claim which the plaintift 
is entitled to make in respect of the cause of action, but a plaintiff may 
relinquish any portion of his claim in order to bring the suit within the 
jurisdiction of any court. If a plaintiffomits to sue in respect of, or 
intentionally relinquish, any portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or relinquished.” 

If we had to decide the question in the absence of autho- 
rity, we might have some difficulty in dissenting from the 
view taken by our learned brother. We think, however, that 
the authorities show that for a long time it has been accepted 
in this court and in other High Courts that the dismissal of 
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suits of this nature on the ground that the plaintiff is not in 
or has not proved that he is in possession, is no bar to a 
subsequent suit for possession. As early as the year 1879, a 
Full Bench of this Court in the case of Darbo v, Kesko Rai('), 
decided that the dismissal of a suit for a’ declaration of title 
on the ground that the plaintiff was not in possession, was no 

bar toa subsequent suit for possession. It is true that the 
* decision in that case was under section 7 of Act VIII of 1859, 
and it is also true that the judgment in that case is a very 


short one. The same question’ arose in Sarsuti v. Kunj 


Behari Lal (3). In that case the majority of a court consisting 
of Mr. Justice STRAIGHT, Mr. Justice OLDFIELD, Mr. Justice 
BRODHURST and Mr. Justice TYRRELL, decided the same way, 
namely, that the suit was not barred. That also was a deci- 
sion under section 7 of Act VIII of 1859. In this case Sir 
ROBERT STUART, C. J... who was a party to the previous 
decision in Darbo v. Kesho Rai, dissented. Again in the case 


of Mohan Lall v. Bilaso (3) a Bench of this court consisting of 


EDGE, C. J. and BLAIR, J., decided that the dismissal of a 
suit for a declaration of title on the ground that the plaintiff 
was not in possession was no bar to a subsequent suit for 
possession. The learned Judges followed Jebunti Nath Khan 
v. Skib Nath Chukerbutty (4). The decision of this Court in 
Darbo v. Kesko Rai (5) does not appear to have been cited to 
the court in that case, These cases clearly show that it has 
been the well-established practice of this Court not to dis- 


miss a suit for possession merely on the ground that a previous 
suit had been brought for a declaration of title and dismissed 
on the ground of the plaintiff not beingin possession. In the 
present case the previous suit was a suit for an injunction, 
and it was dismissed on the ground that the plaintiff was not 
in possession. In our opinion no distinction in principle can 
be drawn between the dismissal of a suit for a declaration of 
title on the ground that the plaintiff was not in possession, and 
the dismissal of a suit for an injunction on the same ground, 
Following the rulings and established practice ‘of this Court 
we think that the appeal ought to be allowed. We accord- 
ingly allow the appeal, set aside the decree of this Court, and 
restore the decree of the lower appellate court with costs. 


-Appeal allowed, 


I eel L L. R., 2 All, p. 356. (2) [1883] I. L. R, 5 All, 
Bi LLR 5 4 All, 512. R eee] e L. B. 8 ie Cae 
(5) [1879] D L. Ra 2 All, 356. 
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AJUDHIA PERSHAD 
VEYSUS 
RAM LAL.* r 


Criminal Procedure Code (Aci V of 1898), section 195 (7), clauses (a), (0), 
and (c)—Court to which appeals ordinarily lie—Original Court—Assis- 
tant Collector —Execution proceedings in arrears of rent case—Sanction 
to prosecute refused. 

In a suit for arrears of rent exceeding Rs. 100, a decree was passed 
in favour of the appellant. In course of execution proceedings the 
respondent made certain statements which, according to the appellant, 
were false. The appellant applied for sanction to prosecute him under 
section 195, clause 7, Act V of 1899. The sanction was refused by the 
Assistant Collector. The District Judge refused to entertain an appeal 
against the order on the ground that he had no jurisdiction. edd, that 
the object of sub-section 7 of section 195 of the Criminal Procedure 
Code is to indicate the court to which a court giving or refusing sanction 
to a prosecution should be deemed to be subordinate. The word “case” 
in clause (b) means the actual proceedings in which the offence is said 
to have been committed, and not the original case out of which these 
proceedings arose. The opening words of clause (c) refer to particular 
cases in which no appeal lies and not to courts against none of whose 
decisions an appeal lies. The nature of the proceedings in which sanc- 
tion is given or refused is to determine the principal court of original 
jurisdiction 195, and there is no justification for reading these words 
as if they were ‘ principal court of original civil jurisdiction’. The 
appeal, therefore, did not lie to the District Court, as the ‘case’ here 
meant the execution proceedings and not the original suit, 


APPLICATION IN REVISION under section 115 of the 


Code of Civil Procedure (1908), against the order of L. Mar- 
shall, Esq., District Judge of Moradabad. g 


The plaintiff instituted a suit for arrears of rent value 
at over Rs. 100, in the court of the Assistant Collector, Ist 
class, Bijnor, and obtained a decree. He applied for execution 
of his decree to the same court and had certain property of 
his judgment-debtor sold, and the property was purchased 
at auction by one Ajudhia Pershad. The auction-purchaser 
then applied to the same court for sanction to prosecute the 
decree-holder in respect of certain statements made in the 


e Civil Revision No. 37 of 1911. 
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course of the execution proceedings. The Assistant Collector: 


refused to grant sanction. Ajudhia Pershad then applied to 
the District Judge of Moradabad, who refused to interfere on 
the ground that he had no jurisdiction. The judgment was as 
follows :— An objection is taken for the respondents that the 
appeal does not lie here, as the matter arose out of execution 


* proceedings of a Revenue Court, which are not appealable to 


this Court. This objection must succeed. Application 
dismissed.” The auction-purchaser applied in revision to 
the High Court on the ground that the District Judge had 
refused to exercise jurisdiction. 


The case first-came up for hearing before TUDBALL, J. 
who referred the case to a Bench of two Judges by the 


following order :— ; 


TUDBALL, J.—The facts of this case are briefly as follows: A suit 
for arrears of rent was brought in the court of an Assistant Collector of 
the first class, fora sum of over one hundred rupees. It was decreed, 
and the decree-holder subsequently brought the decree into execution. 
in the course of the execution proceedings two statements were made by 
the opposite parties which the present applicant deems to be false. He 
applied to the court of the Assistant Collector for sanction. That officer 
refused. Thereupon the present applicant went to the District Judge 
to have the order refusing sanction set aside: The District Judge held 
that he had no jurisdiction in the matter and that clause (c) of sub-sec- 
tion 7 of section 195 of the Code of Criminal Procedure applied to the 
matter, as there is no appeal in execution proceedings: in the Revenue 
Court. He held that, as a District Judge, he was not the principal court 
of original jurisdiction within the meaning of clause (c), sub-section 7. 
The applicant has come here in revision and pleads that the District 
Judge has refused to exercise jurisdiction which the law has given him. 
On pehalf of the opposite parties it was pleaded that in all cases in which 
no appeal lies, in order to find out which is the principal court of original 
juri¢diction withim the meaning of this clause, one must look to the 
nature of the case. If it is a criminal case in which no appeal lies, then 
the principal court of original jurisdiction will be the principal court of 
original criminal jurisdiction. If it isa suit ina Revenue Court, where 
no appeal lies, the principal court of original jurisdiction within the 
meaning of this clause will be the principal original court of revenue 
jurisdiction. My attention has been drawn by the applicant to a ruling 


° of this Court in Wasir Mohammed v. Hub Lai (1). As I have personally 


some doubt as to the correctness of that decision and as the present 
aspect of the case does not seem to have been placed before that court, 


(1) [1909] L L. R, 31 AL., 313. 
17 


CIVIL. 


IQII. 


Ajudhia 
Pershad 


Ue 
Ram Lal. 


CIVIL, 
IQI. 
Ajudhia 
Pershad 


v. 
Ram Lal. 


126 HIGH COURT. ; [A L J. R 


I think it would be bettèr to refer this matter to a bench of two Judges. 
I order accordingly. 

On the case coming up for -hearing before a bench of 
two Judges, : 


A. H. C. Hamilton, for the applicant, urged : ~ 


The District Judge was wrong in refusing to exercise 
jurisdiction. As the suit was one for arrears of rent, an appeal 
would lie to the District Judge under section 177 of the 
Tenancy Act, and therefore, under section 95 (7), sub-clause 
(6) the applicant was right in applying to the District Judge 
against the order of-the Assistant Collector refusing sanction, 
If the particular proceedings are considered, and if it be 
held that no appeal would lie from an order passed by a 
Revenue Court in execution proceedings, then the case would 
be governed by clause (c) of section 95 (7), and the District 
Judge would be the principal court of original jurisdiction. 
In either case, therefore, whether sub-clause (4) or sub-clause 
(c) applied, the District Judge was the proper court which 
could exercise jurisdiction. | 


Peary Lal Banerji (for. U. S. Bajpai), for the opposite 
party :— 

Neither clause (4) nor clause (c) would give jurisdiction 
to the District Judge. The words “nature of the case” - 
used in clause (4) mean “nature of the case pending” which 
in the present instance was an “execution case.” The word 
‘case’ does not mean ‘suit, and it would not be proper to 
refer back to the original suit or to consider what its nature 
was. The proceedings which were pending constituted 
the ‘case, and it was the nature of these proceedings which — 
had to be looked to. The offence was alleged to have baen 
committed not in connection with the suit, but in connection 
with the execution case. Ifin all cases a reference to the 


` nature of the suit were made, various anomalies would result. 


For example, under section 17fan Assistant Collector, 2nd 
class, is empowered to dispose ofall execution applications, | 
notwithstanding that the suit might have been decided by an 
Assistant Collector, Ist class, and all orders passed in execu- 
tion by the Assistant Collector, 2ud class, are appealable under 
section 176 to the Collector. It would be a grave anomaly 
to let the Collector hear an appeal from an order in execution 
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proceedings and to let the District Judge hear an appeal 
from an order granting or refusing sanction, in respect of 
an offence committed in connection with the execution appli- 
‘cation,—and that would be the result if ‘nature of the case’ 
meant ‘nature of the original suit.’ c 


* [CHAMIER, J.—We are not supposed to know what ano- 
malies would creep in under ‘the Tenancy Act. We are to 
interpret the section as we find it in the Code of Criminal 
Procedure.] 


The legislature is supposed to know all that has been 
enacted and it must be presumed to have intended to avoid 
anomalies. 


Clause (c) deals with cases where no appeals lie. This 
might mean either (1) where no appeals lie from the decision 
of the particular tribunal having regard to the constitution 
of the tribunal, or (2) where no appeals lie from the particular 
decision having regard to the nature of the particular case. 
In the present case it is immaterial which of the two mean- 
ings is given tothe clause. The clause goes on to say that 
appeal in sanction matters shall be deemed to lie ordinarily 
to the principal court of original jurisdiction. These words 
do'not always mean principal civil court of original jurisdic- 
tion.. The'principal court of original jurisdiction would be 
the District Judge, the Collector, or the District Magistrate, 
according as the case was a civil, revenue or criminal case. 
In the present case, as sanction was refused by a Revenue 
Court, the principl court of original jurisdiction would be the 
court of the Collector. ‘ 


A. H. C. Hamilton,.was heard in_reply. 


The following judgments were delivered :— 

CHAMIER, J.—A suit for arrears of rent exceeding Rs, 100, 
was brought in the Court of Assistant Collector of the first class 
and was decreed. In the course of execution proceedings in 
the same court the respondents made statements which, 


according to the applicant, were false. The applicant them 
applied to the Assistant Collector for sanction to prosecute 
respondents. That officer refused to give sanction and the 
applicant then went in appeal to the District Judge who threw 
out the appeal on the ground that he had no jurisdiction to 


`- 


CIVIL. 


ee 


191I. 


Ajudhia 
Pershad 


v. 
Ram Lal. 


Chamier, 


CIVIL. 


= 


IQIL 


Ajudhia 
Pershad 


Vv. 
Ram Lal. 


ponu 


Chamier, J. 


128 - HIGH COURT. Atay Ra 


hear it, Thisis an application for revision of the order of 
the District Judge. On behalf of the applicant it is contended 
that the case is governed by clause () of sub-section 7 of 
section 195 of the Code of Criminal Proceedure, and that on a 
properoconstruction of that clause the District Judge had 
jurisdiction. It is contznded further that he had jurisdictipn 
even if clause (c) of the same sub-section is held to be appli- 
cable, and that one or other of these clauses must apply to the 
case. As regards clause (4) the argument for the applicant 
is that the case in connection with which the offence js said 
‘to have been committed, was a suit for rent exceeding Rs. 100, 
against the decree in which an appeal lay to the District ' 
Judge, therefore the Assistant Collector, who refused sanction, 
must be deemed, for the present purpose, to be subordinate to 
the District Judge, who accordingly ought to have enter- 
tained the applicant’s appeal. To this the respondents reply 
that the case in connection with which the offence is alleged 
to have been committed, was the execution proceeding, the 
order in which was not appealable, therefore clause (6) does 
not apply. - : 

The applicant contends that even if clause (4) is held to 
be inapplicable, clause (c) cannot apply, because the open- 
ing words of the clause “ where no appeal lies” refer only to 
cases in which no appeal lies against any decisions of the 
court, and that tne words do not mean as contended by the res- 
pondent “when no appeal lies in the case in connection with 
which the offence is alleged to have been committed,” In the 
alternative the applicant contends that if clause (c) applies 
the court indicated is the court of the District Judge. To 
this the respondents reply that the principal court of original 
jurisdiction under the Tenancy Act is the court of the 
Collector. . 


The word “case” has-been the subject of many conflicting 
decisions in connection with section 622 of the Code of Civil 
Procedure, 1882, and section 115 of the present Code. I do not 
think that any useful purpose would be served by a reference 
to those decisions, for the word must be construed with due 
regard to the context that it appears in, and the purpose for 
which the section of which it forms part was framed. It was 
this consideration which led the majority of the chartered 
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High Courts to place a narrow meaning upon the word “ case” 
in the section just mentioned. The object of sub-section 7 
of section 195 of the Code of Criminal Procedure was to 
indicate the court to which a court giving or refusing sanction 
to a prosecution should be deemed to be subordinate within 
the meaning of sub-section (6) as originally framed. Sub-sec- 
° tion (7) provided only that the court giving or refusing sanc- 
tion, should be deemed to be subordinate only to the court to 
which appeals ordinarily lay. This produced a mass of con- 
flicting rulings and clauses (a), (2) and (c) were added with 
a view to getting rid of the difficulty. Clause (a) provides for 
the case of a subordinte court against whose decisions appeals 
lie to two courts of different grades, and is plain enough. 
Clause (6) provides for the case of a subordinate court 
against whose decisions appeals lie to two different kinds of 
courts. Here the test is to what court did an appeal lie in 
the case in connection with which the offence is alleged to 
have been committed? The word case taken by itself may 
mean either the original case out of which arose the case 
or proceeding in which the offence is said to have been 
committed or the actual proceeding in which the offence 
is said to have been committed. It must be construed 
with reference to the context in which it appears. The 
words are “nature of the case in connection with which 
- the offence is alleged to have been committed? There 
being a remote connection with an original suit and an 
immediate connection with an execution proceeding, I am 
of opinion that the case in connection with ‘which the offence 
is alleged to have been committed is the execution proceed- 
ing, According to the decisions of this Court no appeal 
lies against an order of an Assistant Collector of the first class 
paSsed in execution proceedings under the Tenancy Act. 
The result is that clause (4) does not apply. Does class (c) 
apply? The opening words of the clause “ where ‘no appeal 
lies” do not appear to me to refer to courts against none 
of whose decisions an appeal lies, but to refer to particular 
cases in which no appeal lies. The whole sub-section seems 


to be confined to courts against whose decisions or some of ` 


whose decisions appeals do lie, for the opening words are, 
“ For the purposes of this section every court shall be deemed 
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‘to be subordinate only to_ the court to which appeals front 
the former court ordinarily lie” (the italics are mige). The 
result of this construction is possibly that the legislature has 
made no provision in section 195, for an appeal against an 
order of a Small Cause Court giving or refusing sanction, and 
it may be that the only court which can interfere with euch 
an order is the High Court. This result may not have been. 
contemplated, but the construction advocated by the appli- 


` cant seems to me to be.clearly inadmissible. It would have 


been another matter if clause (c) had formed a separate 
sub-section. I hold that clause (c) applies to the present case, 
and therefore the applicant should have appealed to “ zhe 


principal court of original jurisdiction.” 1 can discover no- 
justification for reading these words as if they were “ principal 


court of original civil jurisdiction.” The clause applies to 
all classes of cases, and it is impossible to suppose that the 
legislature intended: the principal court of original civil 
jurisdiction to revise the orders of Criminal and Revenue 
Courts with which it has no concern asa Civil Court, The 
circumstance that District Judges in this province generally 
have the powers of Sessions Judges and hear appeals in 
Revenue cases, seems to be wholly irrelevant. The principal 
court of original jurisdiction under the Tenancy Act is clearly 
not’ the court of the District Judge. 


For the above reasons I am of opinion that the District 
Judge was right in declining to entertain the applicant’s 
appeal, and I would dismiss this application with costs. 


KARAMAT HUSAIN, J.—I am of opinion that the word 
“case” in clause (4), sub-section 7, of section 195 of the Code 
of Criminal Procedure (Act No. V. of 1898), means the actual 
proceedings in which the offence is said to have beea com- 
mitted and not the original case out of which those proceed- 
ings arose, I am also of opinion that the opening words of 
clause (e), sub-section 7 of section 195 of the Code “ where 
no appeal lies” refer to cases in which no appeal lies and 
not to courts against the decisions of which there is no appeal. 
It was so held by mein Wasir Mohammed v, Hub Lal (*). 
In that ruling it was assumed that the court of District 
Judge was the principal court of original jurisdiction. That, 

(1) [1909] I. L. Rẹ 31 All, 313. 


VOL. IX.] HIGH COURT. 2 431 


however, is not the case, and the nature of the proceedings 
in which sanction is given or refused, is to determine the 
principal court of original jurisdiction, For the above reasons 
I agree with my learned brother in dismissing the applica- 
tion. 7 i 


` By THE COURT, —Order of the Court is that the applica- 
‘tion be dismissed with costs. 


ALC. M. Appeal dismissed. 


HABIB-ULLAH AND OTHERS 
VEFSUS 


ABDUL HAMID AND OTHERS,* 


Limitation Act (X1V of 1859) section r (42)—Morigage made while 
Regulation 15 of 1793 in force—No accounting agreed upon—Suit for 
redemption more than twelve years after satisfaction of morigage— 
Whether mortgage redeemed and cancelled—Accounts can be taken. 


The possession of a mortgagee does not become adverse to the 
mortgagor merely because the mortgagee remains in possession after 
the mortgage money has been Satisfied out of the usufruct or has been 
otherwise paid off. The provision in section to of Regulation 15 of 1793 
that a mortgage shall be deemed to be cancelled and redeemed does 
not mean redeemed in the full sense of the word. On the passing of the 
Limitation Act of. 1859 the mortgagor’s right of redemption became 
subject to section 1 (15) of that Act and a suit for redemption ofa 
mortgage made before the passing of that Act, eould be brought at any 
time within sixty years of the mortgage, and it is not barred by limitation 
within the meaning of clause y (12), Sudarshan Dass Shastri v. Ram 
Prasad,7 A. L. J. R., 963, followed. 


A mortgage was made while Regulation 15 of -1793 was in force. 
One of the terms was that the mortgagee will remain in possession 
in lieu -of interest and other charges, there will be no accounting 
on either side. Æeld that the mortgage being subject to Regulation 
15 of 1793, the mortgagor was entitled to an account of profits. Sha/i- 
un-nissa v. Faslrab,7 A. L. J. Rọ 787, Badri Prasad v, Murli Dhar, 
I. L. R. 2 All, 593, distinguished. 
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SECOND APPEAL against a decree of Pandit Ram Autar 
Pande, District Judge of Azamgarh, confirming a decree of 
Babu Ram Chandra Chaudhri, Subordinate Judge of Azam- 
garh. 

Suit for redemption. 


The facts of this case are briefly as oies — 


On the 12th of February 1852, one Muslima Bibi made ` 
a mortgage by way of a sar-e-peshgi \ease of an eight-anna 
share of a village Patua for the period of six years in con- 
sideration of Rs 215 in favour of Akbar Ali and Yar Muham- 
mad, the predecessors-in-title of defendants Nes, 1 to 50. 
The deed provided that Rs. 12 per annum would be paid 
as profits in lieu of interest. 


Plaintiffs, who had acquired the property from the succes- 
sors of the mortgagor, brought the present suit for redemp- 
tion on the 27th of June, 1908. They also claimed Rs. 
2,175-13-I1 as mesne-profits as well as interest at the rate of 
I2p.c. per annum, alleging that it could be awarded under 
Bengal Regulation 34 of 1803. Defendants contended that 
the suit was barred by limitation, and that they were not 
liable for any mesne-profits or interest. 


The court of first instance held that the suit was govern- 
ed by article 148, Schedule II of the Limitation Act, and 
was within time. It also held that the plaintiffs were 
entitled to mesne-profits and interest, and decreed the suit. 
The lower appellate court confirmed this judgment. 


Plaintiffs appealed. 
Tef Bahadur Sapru (with him Muhammad Isao), for 
the appellants submitted :— . 


The mortgage, being made in 1852 was governed þy 
Bengal Regulation XV of 1793 ; section 10 of that Regulation 
provides as foliows :—“All such mortgages are to be consi- 
dered as virtually and in effect cancelled and redeemed, 
whenever the principal sum with simple interest due upon 
it shall have been realized from the usufruct of the mortgag- 
ed property, etc.” Plaintiff sues for redemption on the 
ground that the mortgage-debt had long ago been satisfied 


` by the usufruct, and he claims surplus as mesne-profits. If 


the mortgage was satisfied by the usufruct, it must be consi- 
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dered under section 10 of Regulation XV of 1793 to have been 
cancelled and redeemed at once. No period of limitation 
was necessary under the Regulation, as the relation of 
mortgagee and mortgagor ceased to exist, and the plaintiff's 
remedy was by an ordinary suit for recovery of possession, 
for,which an ordinary period of limitation was provided. 
. The fact of redemption was under the Regulation completed 
by the satisfaction of the mortgage from the usufruct, and did 
not require a decree of court to establish it as it does now. 


[CHAMIER, J.— When was this Regulation repealed ?] 


It was repealed by section 1 of Act XXVIII of 1855, but 
section ro was not affected. The Preamble of Act XXVIII 
refers only to the repeal of Usury Laws, and section 7 of that 
Act also enacts a saving. 


He also cited 
Samar Ali v. Karam Ullah, [1886] I. L. R, 8 All, 402. 
[Abdul Raoof, for the respondents, here referred to 
. Sudarshan Das Shastri x. Ram Prashad, [1910] 7 A. L. J. Ra 963]. 


With all due respect to the learned Judges in that ruling 
it does not contain a correct interpretation of this regulation. 
The word, ‘redeemed’ is used in section 1o in its fullest sense. 
From the very day the mortgage is cancelled and redeemed, 
the possession of the mortgagee becomes adverse to the 
mortgagor. His position becomes no better than that of a 
trespasser. It is true that this is not the law now, but it was 
so under the old Regulation. 


[KARAMAT HUSAIN, J.—Even at the time the Regula- 
tign was passed, that was not the law in England. Could 
the framers of Regulation 15 have had such an intention ?] 

* It was so enacted for this country. The interpretation 
in 7 A, L. J. R., g63, reads words into section 10 which are 
not there. The section clearly says ‘cancelled and redeemed. 

As to. 

` Pokhpal Singh v. Bishan Singh, [1897] I. L. R., 20 All, 115, 
the case cited by the lower appellate court, the mortgage 
in that case was not governed by the provisions of Regula- 


tion 15 of 1793. 
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As to the fact that when a mortgage is satisfied out of 
the usufruct, it becomes extinct, and the parties are relegated 
to the position in which they were before the mortgage, see 

Gobardhan and another v. Suraj, [1894] I L. R., 16 All., 254 at 255. 

i [CHAMIER, J—Does this Regulation apply to Azamgarh ?] 
It was extended to it by Regulation 17 of 1806. 
[CHAMIER, J.—According to you, the provisions of Regu- 

lation 17 of 1806 are not open to one to whom section 10 
of Regulation 15 of 1793 applies ?] 

Section 10 ‘of ‘Regulation 15 had not been modified till 
it was repealed by thé Transfer of Property Act. 

He also cited 

Fakir Baksh v. Sadat Ali and another, [1885] I. L. R, 7 All, 376. 

Plaintiff has no right to any account. Even ifany surplus 
be held to be due, no interest should be awarded. He cited 

Badri Prasad v. Murlidhar and others, [1879] 1. L. R. 2 All., 593, P. C. 

Shafi-un-nissa and others v. Faslrab and others, [1910] 7 A. L. J. R. 


787. 
Bechoo Singh v. Rat: Sheo Sahoy, [1869] N.-W. P. H.C. R, 111. 


Abdul Raoof, for the respondents, was heard only on the 
question of interest. 


The mortgagee was awarded 12 p.c. under Regulation 
XXXIV of 1803. ‘The mortgagor should also be awarded 


‘the same rate. As to an account and mesne-profits, that is 


provided for by section 11 of Regulation XV of £793. 
The judgment of the Court was delivered by 


CHAMIER J:—This appeal arises out of a suit by respon. 
dents 1, 2 and 3, for redemption of a mortgage made in the 
form of a gar-e-peshgi lease on February 12th, 1852, by one 
Muslima Bibi, in favour of the appellants and respondents "4. 
to 48 or their predecessors in title. The deed provided that 
the mortgagees should enter into possession and collect 
the rents and pay the Government revenue and defray collec- 
tion charges, &c., therefrom and retain the balance in lieu of 
interest. There was to be no accounting on eitber side and 
the mortgagors were to be entitled to redeem on payment 
of the principal sum Rs. 252, The case of the plaintiffs- 
respondents was that the mortgage was subject to the pro- 


, 
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visions of Bengal Regulation XV of 1793, therefore, the 
mortgagees were not entitled to more than 12 per cent. per 
annum on the principal sum notwithstanding the provisions 
of the deed, and that if an account were taken of profits 
received by the mortgagees, it would be found that the prin- 
cipal sum and interest had been satisfied many years ago, 
“and that a large sum was due to the plaintiffs-respondents, 
The Subordinate Judge gave them a decree for possession of 
the property and for Rs. 3,305-8-9 on account of surplus 
profits and interest thereon up to the date of the suit and 
directed an inquiry as to the profits during the Suit-and up to 
the delivery of possession. That decree was confirmed on 
appeal by the District Judge. In second appeal it is con- 
tended in the first place that the suit is barred by limitation. 
Dr. Tej Bahadur argues that if Regulation XV of 1793 
applies, as the plaintiffs-respondents say, the mortgagees were 
not entitled to more then 12 per cent. per annum on the 
principal sum notwithstanding the terms of the deed, and an 
account must be taken of what the mortgagees have received 
and the mortgage must be considered to have been in the 
words of section 10 of the Regulation “virtually and in effect 
cancelled and redeemed” as soon as the principal sum with 
simple interest at 12 per cent. per annum had been realized 
from the usufruct of the property, and thereafter the mort- 
gagee’s possession must be deemed to have been adverse, 
Consequently the mortgagor's right to recover the property was 
barred under section I (12) of the Limitation Act XIV of 
1859 on the expiry of 12 years, from the date on which the 
principal and interest were satisfied out of the usufruct, 
TRere can be no doubt that the mortgage was originally 
supject to Regulation XV of 1793, which was made applicable 
tothe Azamgarh district by Regulation XVII of 1806 and 
that, as held in Samar Ali v, Karimullah (1), it remained 
subject to the former regulation notwithstanding the passing 
of the Usury Laws Repeal Act XXVIII of 1855, therefore 
the plaintiffs were entitled to an account of the profits 
received by the mortgagees. But we cannot accept the argu- 
ment that the right of the mortgagors to recover the property 
became barred by limitation upon the lapse of twelve years 
(1) [1886] L L. R., 8 AlL, 402. 
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from the date on which tbe principal and interest were satis- 
fied out of the usufruct. Prior to the passing of Act XIV of 
1859, there was no limitation for a suit for redemption of a 
mortgage. Section I (15) of that Act provided that the 
period of limitation, applicable to a suit against a mortgagee 
for the recovery of immoveable property mortgaged, should 
be sixty years from the date of the mortgage, and there are l 
similar provisions in the Limitation Acts of 1871, 1877 and 
1908. The possession of a mortgagee does not become 
adverse to the mortgagor merely because the mortgagee 
remains in possession after the mortgage money has been 
satisfied out of the usufruct or has been otherwise paid off. 
Much more is required to set time running against the mort- 
gagor. We agree with the decision in Sudarshan Das Shastri 
v. Ram Prasad (*), that the provision in section 10 of the 
Regulation of 1793 that a mortgage shall be deemed to be 
cancelled and redeemed, does not mean redeemed in the full 
sense of the word. It appears to us that on the passing of 
Act XIV of 1859 the mortgagor’s right to redeem became 
subject to section I (15) of that Act and a suit for redemption 
could be brought at any time within sixty years of the 
mortgage. In our opinion the suit is not barred by limita- 
tion. 


The next point taken is that the plaintiffs-respondents are 
not entitled to an account of the profits received by the 
mortgagees. As already stated, we are of opinion that the 
mortgage has all. along been subject to the provisions of 
Regulation XV of 1793, therefore the plaintiffs-respondents 
are entitled to an account of the profits. Dr. Tej Bahadur 
relied upon the decision in Shajfi-un-nissa v. Fasalrab (@), 
but the mortgage in that case was made in January, 1866, aad 
therefore was never subject to the Regulation of 1793. He 
relied also on the case of Badri Prasad v. Murlidhar (°), but 
that case is clearly distinguishable from the present case. 
The sum to be received by the mortgagee was a fixed sum 
not as here a fluctuating amount, and their Lordships were 
careful to point out that they did not decide that if the 


(1) [1910] 7 A L. J. R., 963. 


(2) [1910] 7 A L. J. R, 787. 
(3) [1879] I, L. Ra, 2 All, 593 5, C, L. Ry 7 L An 51. 
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amounts received by the mortgagee had been fluctuating, it 
would not have been necessary to take an account against 
him. i eat 


The third and last point taken is, that the courts below were 
wrong in allowing the plaintiffs-respondents interest at 12 
per cent. per annum on the annual surplus profits. In allow- 
` ing interest at the above fate the courts below relied upon 
the judgment of this Court in Bechoo Singh v. Rat Sheo Sahay 
(t), in which it was said that it was an established practice in 
cases of this kind to allow the mortgagor, interest on the 
surplus profits at the rate allowed to the mortgagee on the 
mortgage-debt. It is not contended that no interest should 
have been allowed and in the circumstances, we think, that 12 
per cent. is a fair rate. 


The appeal fails and is dismissed with costs. 
S. A. P. Appeal dismissed. 
(1) [1869] N.-W. P., H. C. R, 111 (Ed. of 1873.) 
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MUHAMMAD UMAR KHAN AND ANOTHER 
VEISHS 


MUHAMMAD NIAZ-UD-DIN KHAN. 
Limitation Act (Act XV of 1887), Schedule IIT, article rr8&—Suit for 
. possession—No prior suit for a declaration that an alleged adoption 
“was invalid—Mahomedan _Law-—Adoption—Sheikh Ansaris of 
a Pathan tride of Punjab Mahomedans—Gift of ancestral property 
by a sonless father to his daughter—Custoin. 


The omission to bring, within the period of limitation prescribed by 
article 118 of the Second Schedule of the Indian Limitation Act, 1877, 
a suit to obtain a declaration that an alleged adoption was invalid, or 
never, in fact, took place, is no bar to a suit for possession of immovable 
property brought by a Hindu or Muhammadan reversionary heir alleging 
to be entitled to the possession of the property in question on the death of 
a Hindu or Muhammadan female. 
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Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar Baksh Singh, 
[1906] L. R., 33 L A., 156, referred to. 


Under the general Muhammadan law an adoption cannot be made ; 
and an adoption, if made in fact by a Muhammadan, could carry with it 
no right of inheritance. 


Where a sonless father, who was a Shaikh Ansari of a Pathan.tribe 
of Punjab Muhammadans, made a gift of ancestral property to his 
daughter. 


Heid, that no custom existed or applied to the family, to which the 
parties to the suit belonged, by which the daughter could take only a 
life estate in the property acquired by her, and had in such property 
no power to alienate it by gift in her life-time; Æeld, also, that the 
daughter had a full proprietary estate ia the property given to her and 
that she had power to make a valid gift of that property during her 
life-time. 


APPEAL from a judgment and decree of the Chief Court, 
Punjab, reversing a judgment and decree of the court of the 
District Judge, Jullundhur, 


The facts of the case are fully stated in the judgment of 


` their Lordships, and the following is the pedigree therein 





referred to :— 
MUHAMMAD ALI SHER. 
T anp ae 
` Muhammad Sarwar Khan. Alamgir Khan. Jahangir Khan. 
( À Maryam, wife of 
Bahadur Khan. Muhammad Said. Sarfraz Khan, 
Mahammad Muhammad Mussammat Zainab, 
Shah bdull wife of Baghe Khan 
aca bias i i alias Ghulam Mohy- 
Mumtaz. ud-Din, 
aed R 
Siraj-ud-din alias - Shahbaz Khan. Sarfraz Khan, 
Sheraz-ud-din. married to Maryam. 
ae Mussammat Zainab, 
wife of Bajhe Khan, 
Mussammat . Mussammat Hayat Mussammat Khan 
Rohani. Bibi. Bibi, 


TER Pirdad, Muhammad Umar Khan, 
plaintif plaintif. 
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DeGruyther, K. C., and Abdul Majid, for the appellants :— 
The Chief Court has reversed the decree of the District Court 
on the grounds that the appellants are estopped by acquies- 
cence and that the suit is barred by limitation. Acquiescence 


is a question of fact, which must be raised on the pleadings” 


and discussed in the first court on an issue relating to it in 
order that the same may be considered by the Court of 
Appeal. But here the question was not raised by the written 


statement of the respondent, nor was there any issue in ` 


respect of it. It was not discussed in the District Court and 
was not open in the Chief Court. Further it is submitted 
that there is no acquiescence in fact! 

The Chief Court held that the Indian Limitation Act 
(XV of 1877), Schedule II, article 118, applied to this case, 
and that the suit was barred. In coming to this decision 
the Chief Court relied upon the case of 

Jagdamba Chowdhrant v. Dakhina Mohun, [1886] L. Ra, 13 L Ay 84, 
where it was held that a suit to “set aside an adoption ” 
denoted any suit which brought the validity of an adoption 
under question, and included a suit for possession dependent 
on that issue as well as a suit to declare its validity, and 
that article 129 of the Indian Limitation Act (XV of 1871), 
related to all suits in which the plaintiff could not succeed 
without displacing an apparent adoption by virtue of which 
the defendant was in possession. But the Limitation Act, 
which governs this case, is Act XV of 1877, and the 
language of articles 118 and 119 of that Act is quite different 
and the words “ to set aside an adoption” in article 129 of Act 
IX of 1871 are not to be found there. The case relied upon 
if not, therefore, an authority for the interpretation of article 
148 of Act XV of 1877, suits to obtain declaratory decrees 
under the Specific Relief Act (1 of 1877), section 42, that-an 
alleged adoption is invalid or valid, are governed by articles 
118 and 119 of Act XV of 1877, But such suits are permis- 
sive, and there is no obligation to bring them, and the courts 
are not bound to pronounce declaratory decrees. This is 
a suit for possession, and article 141 of Act XV of 1877 
applies. The suit is not barred : 

Thakur Tirthuwan Bakadur Singh v. Raja Rameshar Bakhsh Singh, 
[1906] L. R, 33 I. A. 156, at py 163. 
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Under article gt of Act XV of 1877 a reversioner has the 
option of bringing a suit for a declaratory decree, under 
section 42 of the Specific Relief Act, setting aside a deed of 
alienation executed by a Hindu widow, but failure to bring 
such a suit is no bar to a suit for possession on the death 
of the widow, as the reversioner is entitled to treat the 
widow’s alienation after her death as a nullity : 


Bijoy Gopal Mukerji v. Krishna Mahishi Dibi, [1906] L. R., 34 
L A,, 87. ; 

Succession to the property in suit is not governed by the 
ordinary rules of succession under the Muhammadan law. 
The property is immoveable, agricultural and ancestral, and 
the parties are agriculturists of the Jullundur district, The 
customary law of succession applicable to the agriculturists 
in that district governs the succession to the property in suit. 
It has been held that a sonless proprietor cannot alienate 
ancestral immoveable property except with the consent of 
his male collaterals, and that the daughter of such a proprie- 
tor takes only a life estate and any alienation by her is void 
on her death and does not bind the collaterals. Reference was 
made to a Digest of Customary Law, by Sir W. H. Rattigan 


(6th ed.), pp. 14, 19,426, 27, 34, 39,40, 77, 100 and 101; the 
Punjab Alienation of Land Act (Act XIII of 1890); 


Hijjon v. Meer Mohamed, [1867] P. R., 113 (No. 54). 

Sher Mahomed v. Jafir Khan, [1883] P. R., No. 2. 

Lehna v. Thakri, [1895] P. R., 124 (No. 32). 

Chaghuta v. Mokhan Din, [1893] P. R., 321 (No. 75) 

Ghulam Bhikh v. Messamia, [1893] P. R., 109 (No. 22). 

Miram Bakhsh v. Ala Ditta, [1894] P. R., 482 (No. 126). 

Muhammad v. Uma Bibi, [1893] P. R, 501r (No. 129), 

Hyat Muhammad v, Ala Bakhsh, [1903] P. R., 54 (No. 19). 

Muhammad Hussain v. Sultan Als, [1903] P. R., 207 (No. 54). 

Dasvandt v. Mahant Kishen Dev, [1911] P. R., 121 (No. 34) and 

Mussaminat Fatan v, Uir Muhammad and others, unreported, 
decided on April 3, 1873, case No. 267 of 1877, in the Court of the Com- 
missioner and Superintendent, Jullundur, and the Punjab Districi 
Gasetteer, Vol, XIV-A, p. 96. 


Sir Robert Finlay, K. C, and G. C. O'Gorman, for 
the respondent: sucha thing as the territorial customary 
law of the Punjab does not exist. In the Punjab there are 
many races and the customary law prevailing there is the 


e 
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customary law of those races, There is no presumption 
that the parties abandoned their personal law, which is the 
Muhammadan law in this case, and even if there were 
such a presumption, there is no evidence to show. that they 
adopted another custom. The appellants allege a custom, 
andesit is for them to prove it. But they have failed to 
„produce a single instance in support of the alleged custom. 
They have failed to establish that where there is an absolute 
gift, as itis here, the usual effect of such a gift is qualified by 
any custom as to any special rule of-succession thereto. 


There is no adoption among the Muhammadans. The 
respondent is treated asa son and heir, and the adoption, 
except that it shows.a motive to appoint him as heir, is of 
very little value. 


As to the evidential value of Wayid-ul-arz, reference was 
made to Land Systems of British India, by B. H. Baden- 
Powell, (1892), Book III, Part IV, Ch. I, Sec. 10, page 566. 


DeGruyther, K. C., replied. 


The judgment of their Lordships was delivered by 


Stk JoHN EDGE—This is an appeal from the decree 
of the Chief Court of the Punjab, dated the 18th of April, 
1906, reversing the decree of the District Judge of Jullundur, 
dated the 13th of January, 1902, which had decreed the 
plaintiff's claim. 


The plaintiffs brought this suit on the 11th of May, 1900, 
to obtain possession of certain immovable property, lands 
and houses, in Basti Danishmandan, in the Punjab, which 
they claimed as their ancestral property. In their plaint 
they alleged that the property in question had been held for 
her life by Mussammat Zainab, by virtue ofa gift made to 
her by her father Sarfraz Khan, an uncle ofthe plaintiffs, 
and that on her death, on the 4th of May, 1899, the right of 
inhefitance in the property devolved upon them as reversion- 
ary heirs, They also alleged in their plaint that Mussammat 
Zainab had not, in fact, transferred the property to the defen- 
dant, and that ifshe had transferred the property to him, 
such transfer was, by law, according to the custom of the 
tribe to which the parties belong, and the Riwaj-i-Am, null 
and.void, as against the plaintiffs as reversionary heirs, 
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The defendant by his pleadings alleged title as owner in 
himself by gift from Mussammat Zainab, alleged that Mus- 
sammat Zainab was entitled to the full estate in the property 
in question, and not merely to an estate for her life, denied 
that the plaintiffs had any right to the estate, denied that the 
property was ancestral, denied that any law or tribal custom 
existed which made the gift to the defendant unlawful or® 
void, and amongst other things alleged that he had been 
adopted as herson by Mussammat Zainab, 


The parties tothe suit are Sheikh Ansaris of a Pathan 
tribe of- Punjab Muhammadans, The defendant is in pos- 
session of the property in dispute under a gift from Mussam- 
mat Zainab made to him in her lifetime. The plaintiffs’ case, 
the only case on which they could have succeeded, is that, 
according to acustom which they alleged to be existing and 
binding in their family, no woman could take by gift more 
than a mere interest for her life without any power of aliena- 
tion in any ancestral property of the family, and consequently 
that the gift by Mussammat Zainab to the defendant was 
void. Many issues, some of which, in the view which their 
Lordships take of this case, were immaterial or irrelevant, 
were raised by the parties, and much evidence was recorded. 
The District Judge of Jullundur gave the plaintiffs a decree 
for possession. From that decree the defendant appealed 
to the Chief Court of the Punjab, The Judgesin the Chief 
Court mainly directed their attention toa question of acquies- 
cence, which their Lordships consider did not arise on the 
facts, and to the alleged adoption of the defendant by 
Mussammat Zainab, which was an immaterial issue, and hav- 
ing apparently, although somewhat uncertainly, found that 
Mussammat Zainab had adopted the defendant, they applied 
article 118 of the Second Schedule of the Indian Limitation 
Act, 1877, to the case, allowed the appeal, and dismissed the 
suit with costs. l 

Although their. Lordships consider that the question of 
an adoption was an immaterial issue, they think it advisable 
to say that the omission to bring within the period prescribed , 
by article 118 of the Second Schedule of the Indian Limita- 
tion Act, 1877, a suit to obtain a declaration that an alleged 
adoption was invalid, or never, in fact, took place, is no bar 
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to a suit like this for possession of property. Their Lordships 
need only refer to Thakur Tirbhuwan Bahadur Singh v. 
Raja Rameshar Bakhsh Singh (1). Under the general 
Muhammadan law an adoption cannot be made; an adop- 


_tion, if made in fact by a Muhammadan, could carry with 


it no right of inheritance. 


It may be further observed that, even ifan adoption by a 
Muhammadan was permissible by any valid custom in the 
Punjab, the Chief Court found that it had not been proved 
that the parties to the suit belonged to a family to which the 
Punjab agricultural or other similar restrictive customs must 
be presumed to apply. 


In order to understand the material evidence in this case 
it is necessary to refer to the pedigree of the plaintiffs. 
Muhammad Ali Sher, the common ancestor of the plaintiffs 
and Mussammat Zainab, had three sons, one of whom, 
Jehangir Khan, had by his wife, Mussammat Fatima, a 
daughter, Mussammat Maryam, who married her cousin, 
Sarfraz Khan. Alamgir, another son of Muhammad Ali 
Sher, had three sons, one of Whom was Sarfraz Khan, who 
married his cousin Mussammat Maryam; another son of 
Alamgir was Shahbaz Khan; and the other son of Alamgir 
was Siraj-ud-din, otherwise called Sheraz-ud-din Khan, who 
was the father of the plaintiffs. Another son of Muhammad 
Ali Sher was Sarwar Khan, who had two sons, one of whom 
was Muhammad Said;the other son of Sarwar Khan was 
Muhammad Bahadur Khan. Sarfraz Khan had by his wife 
Mussammat Maryam, adaughter, Mussammat Zainab, who 
married Ghulam Mobhy-ud-din alas Baghe Khan. The 
defendant is ason of Jamal-ud-din, who was ason of a 
sister of Sarfraz Khan. Jamal-ud-din Khan was a brother 
of Mohy-ud-din alras Baghe Khan, 


On the 3rd Ramzan, 1248 A. H., Jehangir Khan, by his 
deed of gift, gave to his daughter Mussammat Maryam, wife 
of Sarfraz Khan, absolutely all his one-third share of the 
property of his ancestors which had fallen to his lot accord- 
ing to law, in lieu of the dower of her mother Mussammat 
Fatima. Mussammat Maryam obtained possession of the 


(1) [1906] 33 I. A., 156, 
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property which had been given to her by her father, Jehangir 
Khan, and remained in possession for 15 years, when she 
gave that property to her husband, Sarfraz Khan, who took 
possession on her death. Mussammat Maryam died in 1846 
or 1847. After her death, Sarfraz Khan’s right to the posses- 
sion of the property which had come to him from Mussarimat % 
Maryam, was challenged by Muhammad Said Khan ant 

Muhammad Bahadur Khan, sons of Sarwar Khan, and 
Sheraz-ud-din Khan, the father of the plaintifts, who contest- 
ed the alienation to Sarfraz Khan, alleging that by custom 
daughters had no right of succession. Sarfraz Khan brought 
a suit for maintenance of possession in the Court of the 
Deputy Collector against Muhammad Bahadur Khan, 
Muhammad Said Khan, and Sheraz-ud-din. In, that case 
Sheraz-ud-din, Shahbaz Khan, and Muhammad Bahadur 
Khan, proved that Mussammat Maryam had been in posses- 
sion of the’ property, and had, through the agency of 
her husband Sarfraz Khan and his brother Sheraz-ud-din, 
received the rents of the land together with zamindari dues, 
and had paid the Government revenue. In that case 


. Muhammad Said Khan testified to the facts of the gift 


and delivery of possession to Mussammat Maryam, and 
Sheraz-ud-din admitted that a deed of gift had been executed 
and that possession had been delivered to Musammat 
Maryam. Several other witnesses, including the marginal 
witnesses to the deed of gift, proved that the property had. 
remained in the possession of Mussammat Maryam for her 
lifetime, and had, after her death, passed to Sarfraz Khan, 
her husband. On the 16th of May, 1849, the Deputy 
Collector ordered that a decree for Sarfraz Khan’s claim 
be passed to the effect that Sarfraz Khan should retain 
possession of the land then in suit. From that order of the 
Deputy Collector, Muhammad Bahadur Khan appealed to 
the Settlement Officer, who, on the 3rd of August, 1849, 
dismissed the appeal, holding that the. inquiry before the 
Deputy Collector had established Sarfraz Khan’s possession, 
occupation of, and title to the land, and that if Muhammad 
Bahadur Khan had any claim to the land, he was at liberty 
to lodge a suit in a Civil Court. No suit was brought ina 
Civil Court to contest the right or title of Sarfraz Khan to 
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the land which had come to him from Mussammat Maryam. 
The facts above referred to afford, in their Lordships’ 
opinion, strong evidence that there was no custom applying 
to this family which limited the estate in ancestral lands 
which came to a daughter by gift to a mere life estate, and 


which prevented a daughter alienating such lands by gift in 
` her life-time. 


On the 15th of December, 1851, Sarfraz Khan, who was 
then in possession of the lands which had come to him by 
gift from his wife Mussammat Maryam, and was also in 
possession of his own third share of three shares in the 
ancestral property which had come to him by lot according to 
law, made a deed of gift by which he gave to his daughter, 
Mussammat Zainab, absolutely his entire property of every 
kind, and gave her possession. To that deed, Shahbaz 
Khan, son of Alamgir, was one of the witnesses. Sarfraz 
Khan died on the 10th of May, 1852, and on that day the 
Patwari of Basti Danishmandan, on enquiry of Mussammat 
Zainab, was directed by her to enter the entire share of 
Sarfraz Khan, which had come to her, in the official papers 
in the name of her husband, Ghulam Mohy-ud-din, whose 
name was accordingly entered on the roth of May, 1852. 
In,or about 1859, Muhammad Bahadur Khan and Muhammad 
Said Khan brought a suit in the Revenue Court of the 

“Extra Assistant Commissioner of Jullundur against Ghulam 
Mohy-ud-din, in-which they claimed possession of the lands 
which had come through Mussammat Maryam and Sarfraz 
Khan to Mussammat Zainab. The plaintiffs in that suit 
alleged that Sarfraz Khan had not executed the deed of gift 
in “favour of Mussammat Zainab; that the property in suit 
coyld not have passed through his wife, Mussammat Zainab 
to Ghulam Mohy-ud-din, and that as Sarfraz Khan had died 
without a son, the property had vested in them, Muhammad 
‘Bahadur Khan and Muhammad Said. In that suit the 
Patwari of Basti Danishmandan was examined as a witness, 
and in reply to the question—* In Basti Danishmandan what 


e custom prevails in respect of an estate left by a sonless 


proprietor? ”, said— 


“The following custom prevails :—The estate of a proprietor dying 
childless goes to his daughters. Should he make a gift of his ` property 
20 
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during his lifetime in favour of his daughters, they succeed to their 
fathers estate. Ifhedoes not make a gift in favour of lis daughters 
during his lifetime, his brothers and brothers’ sons succeed to his estate.” 

Ghulam Mohy-ud-din gave evidence in that suit; he 
claimed no title in himself; he said that his wife Mussammat 
Zainab was the proprietor, and that she had full authority to 
have her own name inserted in the official papers or to allow. 
the entry in his name to stand. Many other witnesses were 
examined in that suit, and on the 25th of June, 1859, the Extra 
Assistant Commissioner of Jullundur dismissed the suit. 
From that order dismissing the suit, Muhammad Siraj-ud-din 
(Sheraz-ud-din Khan), who had apparently come into the 
suit as a plaintiff, Muhammad Bahadur Khan, and Muham- 
mad Said Khan, appealed to the Deputy Commissioner, who, 
on the 31st December, 1859, rejected the appeal, but holding 
that as Mussammat Zainab alone was the proprietor, directed 
that her name should be entered in the column of owners. 
From the order rejecting their appeal, Muhammad Siraj-ud- 
din (Sheraz-ud-din Khan), Muhammad Bahadur Khan, and 
Muhammad Said Khan, appealed to the Commissioner of 
Jullundur, who, on the 25th of February, 1860, dismissed their 
appeal. ’ 

On the 6th of May, 1887, Baghe Khan (Ghulain Mohy-ud- 
din) executed a deed in which he stated that he bad adopted 
Niaz-ud-din when he was two years old, and that he and his 
wife had brought him up. Niaz-ud-din, who is mentioned 
in the deed, is Muhammad Niaz-ud-din Khan, the defend- 
ant in this suit. 


On the 22nd of May, 1888, Ghulam Mohy-ud-din Khan 
and his wife Mussammat Zainab, executed a deed of settle- 
ment by which Ghulam Mohy-ud-din gave certain property 
of his in Basti Danishmandan, which is not in dispute in “this 
suit, to Muhammad Niaz-ud-din Khan, and Mussammat 
Zainab gave to Niaz-ud-din Khan the property which is in 
dispute in this suit. In that deed it is stated that Muhammad 
Niaz-ud-din Khan had been placed in possession. An ap- 
plication was made to enter the name of the defendant, 
Muhammad Niaz-ud-din Khan, in the column of proprietors 
in respect of the property in dispute in this suit, and Mussam- 
mat Zainab having stated to the Tahsildar that Muhammad 
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Niaz-ud-din Khan was in possession, and no objector appear- CIVIL. 

ing, the Tahsildar sanctioned the mutation of names, and the conn 

name of Muhammad Niaz-ud-din Khan was accordingly — 
entered in the column of proprietors. Holat IAE 
[n 1895 and 1896 the principal lands which had been held eee 
Sir John Edge. 


e in unpartitioned shares by Muhammad Niaz-ud-din Khan, 
“Muhammad Umar Khan, and Muhammad Pirdad Khan, 
were, by agreement between them, partitioned, each having 
allotted to him lands which represented his share. Muham- 
mad Niaz-ud-din’s shares in the partition represented shares 
which had come to him by the gift of Mussammat Zainab. 
Mussammat Zainab was then alive; she died on the 4th of 
May, 1899. 

Their Lordships consider that these partition proceedings 
between Muhammad Umar Khan, Muhammad Pirdad Khan, 
and Muhammad Niaz-ud-din Khan, who were the original 
parties to.this suit, afford very strong evidence in favour of 
Muhammad Niaz-ud-din, who is the defendant in the suit, 
and respondent in this appeal. The evidence which was 
given on behalf of the plaintiffs to prove that a custom 
existed and applied to this family, by which a female could 
take only a life-interest in the ancestral property which had 
come to her by gift from her sonless father, and had in such 
property no power to alienate it by a gift in her life-time, was 
of the most shadowy description and failed to prove the 
custom alleged by them. Evidence as to the limited rights 
by custom of a widow in her deceased husband’s property was 
not evidence from which the custom alleged by the plaintiffs 
in this suit could be inferred. Nor was evidence that a Mu- 
hammadan father had been prevented by some local custom 
from giving the bulk of his property to one of his sons, evi- 
dence which had any bearing on the issue in this case. The 
evidence, to which reference has been made by their Lord- 
ships, relating to the devolution of Jehangir Khan’s share to 
Mussamma: Zainab, is entirely inconsistent with the existence 
of the custom which has been alleged by the plaintiffs, 

Their Lordships find that not only have the plaintiffs 
failed to prove the custom alleged by them, but the alleged 
custom has been disproved, They also find that Mussammat 
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Zainab had a full proprietary estate in the property iù 
dispute, and that she made a valid gift of that property to 


the defendant. 


Their Lordships will humbly advise His Majesty that the 
decree of the Chief Court of the Punjab, dismissing the suit 
of the plaintiffs, should be affirmed and this appeal be dis- 


missed with costs. 


Edward Dalgado, Solicitor for the appellants. 
T. L. Wilson and Co., Solicitors for the respondent. 
Appeal dismissed. 


J. M. P. 


WILAITI BEGAM 


VErSuUS 


FAZAL HUSAIN KHAN * 


Registration Act (III of 1877), section 32,— Presented.” 


Where a lady, the executant of a bond, went herself to the Registration 


office in a doli, when the document was handed over to the Registrar by 
her own father who held no power of attorney, duly authenticated under 
section 33 of the Act, and she then and there admitted-execution and 


receipt of consideration ; Ae/d, that the presentation of the document so 


made, amounted to a proper presentation within the meaning of section 32. 


FIRST APPEAL from a decree of Babu Jagat Narayan, 
Second Additional Judge of Aligarh. 
Nawab Abdul Majid and Ghulam Mujtaba, for the 


appellant. 


Shafi-us-saman, for the respondent. 


The judgment of the Court was delivered by 


TUDBALL, J——This appeal arises out of a suit on- foot of 


a bond. The bond is dated the 20th of September, 1897. 
was executed by the defendant in favour of the plaintiff. The 
amount of principal was Ks. 500. The rate of interest was 2 
per cent. per mensem, compound interest, at half yearly 


rests,” 


It 


Admittedly Rs. 150 had been paid before the suit was 
° F, A, No. 389 of i909. 
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institut:d. The plaintiff sought to recover Rs. 6,500 principal 
and interest. In the court below the. plaintiff of his own 
accord reduced the claim by Rs. 1,500, The defence was 
that the bond was really executed in favour of the defend- 
ant’s father, that Fazal Husain Khan was merely benamidar 
for the defendant’s father, that the defendant had paid her 


.father the amount due on the bond, that after his death the 


plaintiff got possession of the bond, and brought the present 
suit. There is a further plea that the bond was not duly 
registered. The court below held that the plaintiff was not 
benamidar for the defendant's father, Wajihullah Khan, and 
that the bond was duly registered. It gave the plaintiff a 
decree for Rs. 5,000, principal and interest, plus costs. 


We will take the plea of irregular registration first. There 
is no doubt on the evidence that the bond was presented and 
registered at the same time, and that the executant, Wilaiti 
Begam, was also present in a doli. The stamp for the bond 
was also purchased on the same day that presentation and 
registration took place. According to the certificate, the 
father of the defendant was the person who “presented” the 
bond for registration. Section 32 of the Registration Act 
provides as follows :— 

“ Except in the cases mentioned in Section 31 and Section 89, every 
document to be registered under this Act, whether such registration be 
compulsory or optional, skall be presented at the proper registration office, 
by some person, executing or claiming under the same, or, in the case 
of a copy ofa decree or order, claiming under the decree or order, or 
by the representative or assign of such person, or by the agent of such 
person, representative or assign, duly authorised by power of attorney 
executed and authenticated in manner hereinafter mentioned.” 

. It must be admitted that the defendant’s father was not 
duly authorized by power of attorney within the meaning of 
the section, and if we are bound to hold that the presentation 
was in fact made by the father, the presentation would be 
irregular, and therefore, under the authorities void. No 
definition is given in the act of the expression “ presented”, 
and the question is whether we are entitled to hold that when 
the lady went herself to the registration office, was present 
in a doli when the document was handed to the Registrar by 
her own father, and that she there and then admitted execu- 
tion and - receipt of the money, she in- fact presented the 
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document within the meaning of the section. In our cpinion 
the action of the lady amounted to presentation within the 
meaning of the section, and we accordingly hold that the 
learned Judge was rigbt on this point. 


The next question is whether or not the plaintiff was 
merely benamidar for the defendant’s father, and whether the 
bond was paid off. The witnesses are about evenly balanced. 
The defendant says that she borrowed the money from her 
father, and that the principal was paid off, that there never was 
any intention by her father to charge interest, and that the 
bond remained with her father with whom she was living until 
the plaintiff gained possession of it. Ata-ullah Khan supports 
her evidence. So does Ghafoor Muhammad Khan, and Gopal 
Sahai to some extent. The plaintiff distinctly states that it was 
he himself who lent the money, that he was in Government 
service, and that he was a cousin of the husband of the defen- 
dant. Heis supported by Sakhawat-ullah Khan, Hidayat- 
ullah and Jagannath. Two of these are attesting witnesses 
to the document, and the third is a man who identified the 
Musammat at the time of registration. There can be no 
doubt that the onus lies upon the defendant. Prima facte the 
true owner of the bond is the person in whose favour it was 
made, The defendants own account is rather in favour of 
the plaintiff when carefully examined, She says in giving an 
account of how the money came to be borrowed, as follows :— 

"Since I became a widow, Haji Wajih-ullah Khan spent his own 
money. When I spoke to Haji Ji about the amount of the decree, he 
said that he had already spenta considerable sum, I then went to Nawab 
Ata-ullah Khan, Ghafoor Muhammad Khan, Ghaus Muhammad Khan 
and Hamid-ullah Khan. Nawab Ata-ullah Khan said that he would 
get money advanced to me. Fazal Husain Khan was the elder cousin 
of my husband. He used to take all proceedings on my behalf. This 
was why the bond was executed in his favour. Upon the death of Haji 
Wajih-ullah Kban—this is the same bond which was executed in his 
favour.” 

This translation is not good. We had the original read. 
The meaning is that her father had been spending a lot of 
money on her, prior to the borrowing of Rs. 500, that he had 


refused to spend any money, and that the defendant then 


went to Nawab Ata-ullah Khan, Ghafoor Muhammad Khan, 
Ghaus Muhammad Khan and. Hidayat-ullah Khan, evidently 


. 
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to negotiate a loan for her, that Nawab Ata-ullah Khan 
promised to negotiate a loan, and that the loan was thereupon 
negotiated. Now, if her father was ready and willing to 
advance money on being duly secured, it was quite unneces- 
sary for her to go and seek the assistance of the persons she 
mentions. If she wanted to persuade her father to lend her 
* money, it would also be unnecessary for her to consult out- 
siders. Ata-ullah Khan says nothing about this consultation 
in his evidence. We ‘feel that we would not be justified 
under the circumstances in overruling the decision of the court 
below upon this question of fact particularly as the court 
below has had the advantage of seeing the witnesses who 
were examined before it. f 

As to the plea of payment, it follows that if we cannot 
accept the story of the defendant that the money was advanc- 
ed by her father, we cannot accept her story about payment. 


The interest is very high, particularly having regard to 
the fact that the defendant isa Musammat. But the plaintiff, 
to his credit be it said, voluntarily waived his claim to the 
extent of Rs, 1,500 in the court below, and has further waived 
asum of Rs, 1,000 in this Court. Therefore we modify the 
decree of the court below by giving the plnintiff a decree 
for Rs, 4,000, instead of Rs. 5,000, principal and interest. We 
also modify itin that we allow the plaintiff simple interest 
at the rate of 5 per cent. per annum, pending the suit and also 
simple interest at the same rate until realization. The plaintiff 

‘ will have his costs in all courts. 

We extend the time for payment to six months from 
thjs date. 

Decree modified. 


CIVIL. 
1910. 
Wilaiti Begam 
Fal ua 
Khan. 
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AHMAD SAID KHAN 
verses ° 
MASI-ULLAH KHAN.* 


Agra Tenancy Act( IT of 1g0r), sections 166, 201—Lessee continued to be 
recorded as such after expiry of the lease—Suit for profits by him— 
Presumption. 


Where a person took a lease of some zamindari share from the mort- 
gagee of that share and continued to be recorded as a lessee in the 
Revenue papers even after the redemption of the mortgage, Aeld iu a 
suit by the lessee for his share of profits that the lessee was a person who, 
within the meaning of section 166 of the Tenancy Act, was a proprietor 
entitled to institute the suit, and, having been so recorded in the Revenue 
papers, under section 201 (3), he must be presumed to have such right. 

Durga Prasad v. Hasari Singh, 8 A. L. J. R., 1025, followed. 

SECOND APPEAL against a decree of A. Sabonadiere, Esq., 
District Judge of Aligarh, modifying a decree of Babu Kewal 
Krishna, Assistant Collector of the first class, Etah. 


Plaintiff's appeal. 
Suit for profits against a /ambardar. 
The facts of this case are briefly as follows :— 


Rafat Khan and Musammat Majid-un-nissa owned a six- 
anna share in the village of Dhobra. They mortgaged their 
share to one Haji Yusuf Khan, who sub-mortgaged it to his 
wife, Musammat Zohra Begam, who was herself the proprietor 
of a two-anna share in the aforesaid village. This sub-mort- 
gage was usufructuary. Zohra Begam executed a lease*in 


respect of the whole eight-anna share in favour of the plaintiff- 


appellant, Ahmad Said Khan. The latter was recorded as a 
co-sharer, and he brought the present suit against the defend- 
ant lambardar for his share of the profits for the years 
1313-15 Fasli. Before the expiry of the lease, however, Rafat 
Khan and Majid-un-nissa redeemed their property in 1314, 
and mutation was made in their favour. But the plaintiff 
still continued to be recorded as lessee in respect of the whole 
share, 


e S.A. No. 468 of 1911. 
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The defence raised was -that the plaintiff was only a 
lessee, and that the property had been redeemed subsequently. 
The court of first instance. however, decreed the suit on the 
basis of the mutation entry. The lower appellate court modifi- 
ed, this decree. 


Plaintiff appealed. 


Muhammed {shag (with him Satish Chandra Banerji), for 
the appellant : or 


The suit should have been decreed 2” foto. Plaintiff was a 
recorded co-sharer during the whole period, and section 201 


. of Act II of 1901 applies. Sections 33 and 142 of Act III of 


Ig01 may be read to illustrate the meaning of the word 
‘proprietor. The. word has been used in an extended 
sense in section 201 of Act II, as appears from section 166, 
and plaintiff was entitled to bring his suit, [He then argued 
on other points. ] 


M. Rahmat-ullah (for Ghulam Mujtaba),. for thé respon- 
dent ; 

According to section 4, clause (5) of Act II of 1901,a 
thekadar has only the status of a tenant. The mere fact of 
his being recorded cannot invest him with a proprietary title. 


The original, lessee may also be recorded in respect of the 
same share. l > 


[KARAMAT HUSAIN, J.—If the lessee is- not recorded, he 
has no /ocus standi. If he is recorded, that is conclusive as 


regards Revenue Courts.] / 


» He cannot be said to be ‘the legal representative of a 


co-sharer as the word ‘legal representative’ is defined in the 
C8&de of Civil Procedure. 


[KARAMAT HUSAIN, J.—Section 166 of Act II of 1901 
applies. Is not a lessee an assignee ?] 


He may not have authority under the lease to exercise 
such powers. Mutation in his favour will not confer such 
a right. 

Reference was made to 

Durga Prasad v, Hagari Singh, [1911] 8 A. L. J. R, 1025, 

2ï ` 


CIVIL. 


— 


1912. ` 


Ahmad Said 
Khan 


v. 
Masi-ullah 


7 


Khan. +, 


Ahmad Said 
Khan 


v. 
Masi-ullah 
Khan, 


Chamier, J, 
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The judgment of the Court was delivered by 

CHAMIER, J.—This appeal arises out of a suit brought 
by the appellant for an 8 annas share of the profits of a 
mahal of which the defendant-respondent is the lambardar. 
The owner of a Gannas khare mortgaged it to one Mulfam- 


mad Yusuf Khan, who sub-mortgaged it to Zohra Begam. 7 


who was herself the owner of a 2 annas share in the mahal. 
Zohra Begam gave a lease of the whole 8 annas share to the 
appellant, and it is on the strength of that lease that the 
appellant in the present case has claimed a share of. profits 
as against the lambardar. One of the defences to the suit 
was that the lease was not in force during 2 of the 8 years 
in question. . It appears that the mortgage was redeemed in 
August, 1906, that is to say, at the end of 1313 Fasli. It is 
contended that the lease must have come to an end when the 
mortgage was redeemed. The lower appellate court accepted 
that argument and gave the appellant a decree for only a 2 
annas share of the profits for the years 1314 and 1315 Fasli. 
In second appeal it is contended that this decision is erro- 
neous, and that the case is governed by section 201 of the 
Tenancy Act, It has been found by the lower’ appellate 
court that notwithstanding the redemption of the mortgage 
the appellant continued to be recorded as lessee of the whole 
8 annas share. The suit is brought under chapter XI of the 
Tenancy Act. The appellant is a co-sharer within the mean- 
ing of that chapter, for itis provided by section 166 of the 


” Act that the word “co-sharer ” includes the heirs, legal repre- 


sentatives, executors, administrators, and assigns of a co- 
sharer, It is as an assignee of a co-sharer that the appelant 
has brought this suit. For the time being he is to be treated 
as proprietor of a share as between himself and other shaters 
for the purpose of the settlement of profits. It seems to me 
that he.is a person who, within the meaning of section 201 
of the Act, is recorded as having a proprietary right entitling 
him to institute, this suit. Under sub-section (3) of that 


section the court is bound to presume that the appellant has 


a right entitling him to institute this suit. It was so held by 

the Full Bench of this Court in Durga Prashad v. Hasart 

Singh (2), The appellant is entitled to an 8 annas share of 
(1) 911] 8 A, L; J. K., 1095. 
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the profits for the years 1314 and 1315 Faslis, and it is not now 
disputed that he js entitled to an 8 annas share of the profits 
for the year 1313 Fasli. 

The next point taken by the appellant is that the lower 
appellate court ought to have allowed him interest on the 
‘profits up to the date of the suit, at the rate of 12 per cent. 
per annum and not at the rate of 10 percent. as it did. In the 
circumstances of the case we think that the appellant has no 
ground for complaint in respect of the rate of interest allowed 
to him. 


The 3rd and last point taken by the appellant is that the 
lower appellate court is wrong in calculating the profits on 
gO per cent. of the recorded rental in the years 1 313 and 1314 
-Faslis and is wrong in calculating profits for 1315 Fasli on the 
actual collections, The learned District Judge has given his 
reasons for declining to calculate profits on more than go per 
cent, of the recorded rental for the years 1313 and 1314 Faslis, 
and we need only say that we see no reason to differ: from 
him. The year 1315 Fasli was a very bad year. The collections 
were Rs, 2,077-0-0, out of the recorded rental of Rs, 3,305-0-0. 
It is clear that in such a year as that, the whole of the rental 
could not have been recovered, and we are not prepared to 
say that the learned Judge was wrong in calculating the pro- 
fits on the actual collections. 


The result is, that we allow the appeal, and modifying the 


decrees of the courts below, give the appellant a decree for 


Rs. 2,664-13-8, with interest, from the date of the institution of 
the suit to that of realization, at the rate of 6 per cent. per 
annum. The parties will pay and receive proportionate ‘costs 
in all three courts. Interest will not be calculated upon costs. 


S., A. P. i - Decree varied. 
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GAURI SHANKER LAL 


CRMMINAL, R 
— VEN SUS 
1912. . . 
—- KING-EMPEROR.* i 
Jannary, 6. 
pes Criminal Procedure Code (V of 17598), section g76—Enquiry by ° 
GRIFFIN, J. Magistrate—Legal Practitioners Aci—(XV of 1879), section 23— 


Enquiry under— Whether such Magistrate a court, 

A Magistrate holding an enquiry under section 23 of the Legal 
Practitioners’ Act is a court within the meaning of section 476 of the 
Criminal Procedure Code. 

APPLICATION In revision against an order passed by L. M. 
Jopling, Esq., I. C. Sọ District Magistrate of Ballia, ordering 
the prosecution of the applicant under section 193 of the 
Indian Penal Code. ` 


Hafiz Kallan Khan, a Mukhtar and Revenue Agent, had 
filed his Mukhtarnama in the court of the Tehsildar of 
Bansdih, on behalf of one Ram Jaggan, in a certain revenue 
case. On Ram Jaggan’s denying the finger impression on 
the Mukhtarnama, the Tehsildar sent the case to the 
Magistrate, Mr. Jopling, for an enquiry under section 23 of the 
Legal Practitioners’ Act. In the course of this proceeding a 
witness, Gauri Shanker Lal, the applicant in the present 
case, stated on oath that the finger impression on the 
Mukhtarnama was that of Ram Jaggan. The evidence of the 
finger impression expert being to the contrary, Mr. Jopling 
ordered the prosecution of Gauri Shanker Lal for an offence 
under section 193 of the Indian Penal Code. ? 

Gauri Shanker Lal, applied in revision to this Court. e 

Satya Chandra Mukerji, for the applicant. 


The order passed by the learned District Magistrate is 
contrary to. law and not justified under the provisions of 
section 476 of the Code of Criminal Procedure, as Mr. Jopling 
was not a Civil, Revenue or Criminal Court, when holding 
a proceeding under section 23 of the Legal Practitioners” 
Act and also because the said officer had no jurisdiction to 

3 hold that enquiry under section 23, inasmuch as the Mukhtar- 


Snag * Cr, Revision No. 580 of 1911, 
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nama, which was the subject of the enquiry, was filed inthe CRIMINAL 
court of the Tehsildar of Bansdih, zila Ballia. oe 


1912, 
E. A. Howard (for the Assistant Government Advocate), Gauri Shanker 
- referred to the definition of the word ‘ court’ in the Evidence Lal 


Act and inthe Penal Code, and submitted that under the 
° circumstances of this case, Mr. Jopling had power to order a 
prosecution under section 476 of the Criminal Procedure Code. 


v 
King-Emperor. 


The following judgment was delivered by 


GRIFFIN, J.—In the course of an inquiry under the provi- Griffin, J. 
sions of section 23 of the Legal Practitioners’ Act, regard- 
ing the conduct of a Revenue Agent, the applicant now 
before me, Gauri Shankar Lal, gave certain evidence on oath, 
which the presiding officer, Mr. Jopling, considered to be 
false. Under the provisions of section 476 of the Code of 
Criminal Procedure, Mr. Jopling directed the prosecution 
of the applicant for giving false evidence. Gauri Shankar 
Lal applies in revision to this Court. It is contended on his 
behalf that Mr. Jopling in holding the inquiry under section 
23 of the Legal Practitioners’ Act was nota court within 
the meaning of section 476, of the Code of Criminal Proce- 
dure. Having regard to the definition of court contained in 
the Evidence Act and the Penal Code, I do not think this 
contention can prevail. 

A further ground taken is that Mr. Jopling was not 
competent to hold an inquiry under section 23 of the Legal 
Prac.itioners’ Act, It is not clear under what circumstances 
Mr. Jopling came to hold the inquiry. If the complaint 
which gave rise to the inquiry against the Revenue Agent, 
was*first filed in the court of a subordinate to the Collector, 
Mr. Jopling as Collector was entitled to transfer the proceed- 
ings to his Court. On the merits, there is nothing to be 
said.. The application is dismissed. 


A.C. M. Application dismissed, 


22 
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RAJA DEI 
VEISuS 
UMMED SINGH.* aa 
Hindu Law—Alienation— Widow—Suit by remote reversioner lo sel tt 
aside—Immediate reversioner a female having a life estate oniy— 

Acceleration of estate. 

When a Hindu widow in possession of her husband’s property made 
a gift in favour of her daughter’s son during the lifetime of her daughter, 
held that a remote reversioner presumptively entitled to the full ownership 
of the property, was entitled to maintain a suit for declaration that the 
traansferjwas invalid when the next reversioner was a female entitled to a 
life interest only. The fact that the donee was the next reversioner 
presumptively entitled to the absolute ownership of the property was no 
bar to the maintenance of the suit. Balgobind v. Ram Kunwar, 1.'L. R., 
6 All., 431, followed. /shwar Narain v. Jauki 1L. L. Rọ, 15 All, 1323 
Hanuman v. Jota Kunwar, [1908] A. W. N., 207, referred to. 

Held further that the question of acceleration would not arise in as 
much as the donee was not the next reversioner. 

SECOND APPEAL against a decree of C. E. Guiterman, 
Esq, I. C. S., Additional Judge of Saharanpur, confirming a 
decree of Babu Pramatha Nath Banerji, Subordinate Judge 
of Saharanpur. 


Defendant’s appeal. _ E 
Suit by a reversioner. 


The facts of this case are briefly as follows :— 


One Nagina died, leaving a widow, Musammat Waziri 


‘and a daughter, Raja Dei. During the lifetime of the 


daughter, Musammat Waziri madea gift of the property to 

the daughter's son, Kan Singh. Plaintiffs, who were the next 

male reversioners brought the present suit to set aside “the . 
alienation. Defendant pleaded that they had no right to 

sue, and that the gift merely accelerated the succession of 
Kan Singh. 

Both courts held that there could be no question of 
acceleration, as the gift was made not to the daughter but to - 
the daughters son. They also held that the plaintiffs, in 
spite of being remote reversioners, were entitled to sue. 

* 5. A. No. 402 of igi ` 
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Defendant appealed. 


Lalit Mohan Banerji, for the appellant, cited 

Bhupat Ram v. Lochwa Kuar, [1888] 1. L. R, 11 All, 253, 

Tulsha and others v, Baru, [1908] 4 A L. J. R., 677, 

Hansraj Morarji v. Bai Moghtbai, [1905] 7 Bom., L. R., 622, 

Abinash Chandra Masuindar v. Hari Nath Shaha, [1g04) 1. L. R, 32 

* Cal, 62, i 

Bepin Bihari Kundu v. Durga Charan Banerji, [t908] L L R. 35 
Cal, 1086, 


Madari v. Malki, [1884] I. L. R., 6 All., 428, 


Balgobind v. Ramkumar, [1884] L. L. R., 6 AlL, 431, 
Ishwar Narain v. Janki, [1893] I. L. R., 15 All, 132. 


The following cases were referred to by their Lordships :— 


Hanuman Pandit v. Jota Kumar and others, |1908] A. W. N., 207. 
Chottoo Misser v. Jewah Misser, [1880] 1. L. R., 6 Cal, 178. 


Drighijai Singh v. Jagannath Singh, [1910]. Unreported F. A. 210 
of 1910, 


Nihal Chand, for the respondents, was not called upon. 


The following judgments were delivered :— 


CHAMIER, J.— Nagina Singh died many years ago, leaving 
a widow, .Musammat Waziri, a daughter, Musammat Raja 
Dei, and a daughter’s son, Kan Singh. In June, 1909, Mu- 
sammat Waziri, who was in possession of the estate of her 
husband, made a gift of itto Kan Singh. The plaintiffs at 
once brought this suit for a declaration that the gift was not 
binding upon them. The plaintiffs other than the present 
respondent, Umed Singh, are more distantly related to. 
Nagina Singh than Umed Singh is. The courts below have 
agreed in making a declaration as prayed in favour of Umed 
Singh. Kan Singh died while the suit was pending in the 
cotfrt of first instance. The appeal to the lower appellate 
court was filed by Musammat Raja Dei, and it is she who 
has filed-this second appeal. In this Court it is contended 
that at the date of the institution of this suit, Umed Singh 
was not the nearest reversionary heir of Nagina Singh, and 
therefore the suit was not mainfainable. Indeed, it is con- 
tended that even Kan Singh, supposing he had not been 
the donee of the property, could not have maintained a suit 
for a declaration inasmuch as the next reversjoner was his 
mother, Raja Dei, 
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There is, of course, no doubt that the nearest reversioner, 
who is the presumptive heir, though he may have only a 
contingent interest,. may sue for a declaration that a transfer 


‘by a female heir in possession of the property of the last full 


owner does not bind the estate. Upon the question whether 
a remote réversioner may maintain such a suit when the 
immediate reversioner is or rather will be the holder of a 
life-estate only, as where the immediate reversioner is a ` 
Hindu female, there is some conflict of authority in this 
Court. In Madari v. Malki (1) STRAIGHT and BRODHURST, 


` JJ„ held that such a suit couid not be maintained unless 


the immediate reversioner was shown to be in collusion 
with the heir in possession, but in Ba/sobind v, Ram Kumar 
(2) OLDFIELD and MAHMUD, JJ. held that such a suit could 
be maintained. 


In Jshwar Narain v. Janki (8), TYRELL and BLAIR, JJ., 
refused to follow the decision in the latter case and 
adopted the view taken in the former case. In the case 
of Hanuman Pandit v. Jota Ktinwar (*), my learned 
colleague, after referring to several decisions of this and other 
courts, said that he preferred the- decision in Balgobind v: 
Ram Kumar, and the same view was taken in Dirgdiyat Singh 
v. Jagannth Singh (®), which is the latest case in this Court: 
The balance of authority in the Calcutta High Court is 
clearly in favour of the view taken in Ba/gobind v. Ram Kumar, 
ahd the Madras High.Court have held in several cases that 
such a suit can be maintained by a remote reversioher when 
thé immediate reversioner is a female entitled to a life-estate ` 
only, I have myself in several cases in Oudh followed the 
view taken by OLDFIELD and MAHMUD, JJ., in Balgodind v. 
Ram Kumar, by the Madras High Court and by many Judges 
in the Calcutta High Court, and I am content to adopt ghe 
arguments contained inthe judgment of MAHMUD, J., and in 
the judgment of BRETT and MooKERJEE, JJ. in the latest case 
in the Calcutta High Court, Adnask Chandar Masumdar 
v. Harnath Shaha (*). I am of opinion that a remote rever- 
sioner presumptively entitled to the full ownership of the 

(1) [1884] I. L, R., 6-All,, 428. (2) [1884] I, L, Ra 6 All., 431. 

(3) [1893] I L, R., 15 AIL, 132... (4) fig08] W.N., p. 207. 

(5) F. A. No. 210 of 1910, (6) [1904 1, L. Rey 3%. Cal, 62--; 
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property can maintain such a suit as this, where the imme- 
diate reversioner is a female who will take, if anything, a 
limited or life-estate only. The existence of Raja Dei, then, 
in my opinion, offers no bar to the maintenance of the present 
suit. Nor in my opinion is the maintenance of the suit 
barred by the fact that Kan Singh was at the date of the 


e institution of the suit the next réversioner presumptively 


Pa 


‘entitled to the full ownership of the property. In Rani 


Anund Koer v. Court of Wards ('), their Lordships of the 
Privy Cotincil said :— 

“Ifthe nearest reversionary heir refuses without sufficient cause to 
institute proceedings or if he has precluded himself by his own act or 
conduct from suing or has colluded with the widow or concurred in the 
act alleged to ‘be wrongful, the next presumptive reversioner would be 
entitled to sue” s : 

These remarks clearly cover the present case where the 
nearest reversionary heir was a female who supports the- 
alienation in-question, dnd the nearest reversionary heir 
presumptively entitled to the full ownership of the property 
was the person in whose favour the transfer complained of 
was made. In my opinion the courts below were right in 


_holding that the respondent, Umed Singh, was competent to 


maintain this suit. It has not been suggested that they did 
not exercise a wise discretion in making a declaration in his 
favour, I would observe in “conclusion that no question of 
acceleration of estates arises here, for Kan Singh, the donee, 
was not the next reversioner. I would dismiss the appeal 
with costs. 

KARAMAT Husain, J.—I agree with my learned colleague 
in the order proposed by him. 

*By THE CouRT.—Order of the Court is that the appeal be 
dismissed with costs. 
S.A. P. Appeal dismissed. 

(1) [1880] L. R.,8 TA, 14. Sc, I L, B..6 Cal, 764. 
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BANSI AND OTHERS 


versus 
: KING-EMPEROR. + ° 


Penal Code (Act XLV of 1860), section g26—Canal and Drainage Act ` 
(VILI of 1873), Sections 7, 7o— Cutting walls of canal—Wilful mischief 
—Act punishable under the Canal Act—Whether punishable under 


Penal Code. 


To make a breach in the wall of a canal is an act which causes such 
a change in the property as destroys or diminishes its value or utility or 
affects it injuriously, and, as such, it is an act of wilful mischief punishable 
under section 426, Indian Penal Code. 


Section 70 of the Canal and Drainage Act does not bar the prose- 
cution of an accused person under any:other law of any offence punish- 
able under the Canal Act. Where, therefore, an accused person cut the 
walls of a canal for the purpose of stealing water, 4e/¢ that he could be 


punished under the Penal Code, 


CRIMINAL REVISION against an order of E.C. Allen, Esq. 
Sessions Judge of Mainpuri. 


The facts of this case are briefly as follows :— 


Applicants were convicted of having cut a canal bank in 
August last, for the purpose of irrigating their fields, They 
were charged under section 430 of the Indian Penal Code and 
sentenced to one year’s imprisonment by the Magistrate which 
was reduced by the Sessions Judge to three months. 
Applicants applied in revision. 


C. Dillon, for the applicants. . 


There is no evidence of a diminution in the supply,of 
water. The case comes properly under section 70 of the Canals 
Act (VIII of 1873) and not under section 430, I. P. C. It is 
not proved what class of canal was cut. It was a timeof 
general scarcity. The offence is very trivial. 


He cited 


Emperor v. Tajuddin and others, [1908] 28 A, W. N., 55. 
* Cr. Rev. No, 634 of 1911, 
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_ R. Matcomson, Assistant Government Advocate, for the 
Crown. : 


There is no necessity to prove diminution of water-supply. 
Mere cutting is offence enough by itself. 


‘The following judgment ‘was delivered by 


TUDBALL, J.—The applicants have been convicted by the 
Magistrate of an offence under section 430 of the Indian 
Penal Code. They were sentenced to one year’s rigorous 
imprisonment each. On appeal the Sessions Judge reduced 
the sentence to three months’ rigorous imprisonment. In 
revision it is urged on their behalf that the convictions should 
be really under section 79 of Act VIII of 1873, in the absence 
of evidence to show that any diminution of the supply of 
water of agricultural purposes was caused or likely to be 
caused by the act done by the applicants. The object of this 


. application is really to secure a reduction of sentence. I have 


examined the record, and there is nothing in the evidence 
to show of what class the canal was, the bank of which was 
cut ; that is, whether it was the bank of a main canal or of a 
distributory. Itis impossible in the absence of evidence on 
the point to hold that the act done was one which caused 
or was likely to cause a diminution of the supply of water 
‘for agricultural purposes. It appears that the applicants 
wanted water for the purpose of sowing their field. As they 
were unable to obtain it in a lawful manner, they proceeded 
to steal it. As the record stands, it is impossible to uphold 
the conviction under section 430 of the Indian Penal Code. 
In any case mischief was committed, It isan act of wilful 
‘mischief for any person to make a breach in the wall ofa 
canal. It is an act which causes such a change in property as 
destroys or diminishes its value or utility or affects it in- 
juriously, There is nothing on the record to show the extent of 
damage done. The conviction must, therefore, be held under 
section 426 of the Penal Code.- Itis true that the act is 
also covered by section 7o of the Canal and Drainage Act. But 
the offence committed is far from trivial. Section 7 shows 
clearly that section 70 does not bar the prosecution under 
any other law, of any offence punishable under the Canal 
Act. The maximum sentence under section 426 is three 
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Ckaunar Months’ ‘rigorous imprisonment. The sentence upheld by 


in the lower appellate court is, therefore, not in excess of the 


—— maximum allowed by law. The offence is a serious one and 
Bans the act done might have resulted in very great loss not only 


King-Emperor. to the accused ‘but to other persons as weil. In the circym- 
Dall stances of the case I see no object in interfering with the e 
_ sentence as maintained by the lower court. I alter the con-- 
viction to one under sectlon 426 of the Indian Penal Code and 
uphold the sentence. The applicants, if on bail, will surrender. 
sS. A. P. Conviction altered, 


Tudball, J. 


e 
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PRIVY COUNCIL. 


DURGA PRASAD LAHIRI CHOWDHURI AND OTHERS 
i VErSUS Ñ 
SASHIBALA DEBI AND OTHERS. 


Res judicata— Suit to enforce a document—Decision relating to the docu- 
ment in a former suit between the parties, 


Where the suit was brought to enforce a document, which was held 
in a former suit to have no effectual binding power over the estate in 
question and not to affect it in any way as between the parties, Ae/d that 
the suit was barred by. the rule of res judicata, 

APPEAL from a judgment and decree of the High Court at 
Calcutta (July 26, 1904), affirming a decree of the court of the 
Subordinate Judge of Zillah Rajshahye (March 10, 1902). 


The suit was brought in the first court by the appellants, 
as plaintiffs, against five defendants, to obtain a declaration 
that under a grant of maintenance, referred to in the case as a 
brittipatra, executed by the predecessor of the defendants, 
Nos 1 to 4, they were entitled to maintenance at the rate of 
Rs, 301 per annum, and for other relief. The suit, in so far 
as it was not compromised by three of the defendants in the 
first court, was dismissed by both the lower courts. 


The question for decision in this appeal was whether the 
clajm of the appellants was barred by the rule of res judicata. 


The facts of this case are fully stated in the following 
judgments of the High Court :— 


BRETT, J.—Thbe present appeal arises out of a suit brought by the 
plaintiffs to obtain a declaration that under a drittifatra, dated the 7th 
Magh, 1201, corresponding to January, 1795, they were entitled to main- 
tenance at the rate of Rs. 301 per annum, and to have it declared that 
that maintenance was a charge upon the defendants’ ramindari No. 
207, in the Rajshahye Collectorate. They also sued to obtain arrears of 
maintenance for the years 1296 to 1306, with interest. The suit was 
brought against five defendants, but subsequently three of them came to 
a compromise with the plaintiffs, and the suit accordingly proceeded 
23 
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against defendants Nos. 2 and 5 only. The defendant No, 2 is a descen- 
dant of one of the alleged original grantors of the maintenance, who had 
a one-sixth share in the property, and the defendant No. 5 is the purchaser 
of that one-sixth share from defendant No. 2. The suit was, therefore, 
contested by defendant No. 5 alone who was the only person, who had any 
interest in the matter. She pleaded in her defence to the suit that the 
plaintiffs claim was barred by res judicata by reason of the fact that in 
a previous suit brought on the same cause of action by the plaintiffs in. 
1895, their claim had been finally dismissed by the High Court on appeal 
on the 6th of September, 1897. In the previous suit the plaintiffs claimed 
under the same document (the britti~atra) to be entitled to recover 
maintenance at the rate of Rs. 301 per annum for the years 1289 to 1300, 
and that suit was finally dismissed by the High Court on the ground 
that under this ġrittipatra no charge was created on, the defendants’ 
estate and therefore the plaintiffs were not entitled to recover the main- ~ 
tenance as claimed. 


In the present suit the Subordinate Judge has held that the decision 
of the High Court in the previous suit did not operate as res judicata in 
so far as the plaintiffs claimed, to be entitled to maintenance from the 
defendants at the rate of Rs. 301 per annum, though it did operate as 
res judicata in respect of the maintenance claimed for the years 1296 to 
1300. He further held that as the plaintiffs in this suit sought to enforce 
their claim under a driféipatra which the High Court had found in the 
previous suit to have been inoperative and to have created no charge 
on the property, the plaintiffs were not entitled in this suit to rely on 
the érittipatra to support their present claim. He went on to find 
that there had been, subsequently to the decision in the previous suit, a 
new arrangement made between the parties, whereby a new contract had 
been substituted for the original contract (drt¢#ifatra), and he accordingly 
found that the plaintiffs could not succeed in this suit, having regard 
to the provisions of section 62 of the Contract Act. He, therefore, dis- 
missed the suit with costs. 


The plaintiffs have appealed and the point urged in support of the 
appeal has been that the effect of the judgment of this Court in, the 
previous suit decided on the 6th September, 1897, was not to decide that 
the drittifatra was an invalid document and not genuine, but merely to 
decide that it had been acted upon, and that therefore the plaintiffs in 
that suit were not entitled to recover the maintenance for the years for 
which it was claimed. The judgment of this Court has been read to us 
very carefully and certain passages in it have been pointed out as support- 
ing the view that this Court then held the dritifatra was a genuine 
document. The learned Judges in disposing of the appeal say :—“ That 
the drit#i~atra (Ex. I) is admissible in evidence, is, we think, beyond real ° 
dispute and indeed -has not been seriously denied in this. Court, it was 
produced from proper custody and it comes within. the terms ofjsection 
go of the Evidence Act.” 


` 


- 
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The learned vakil contends that these passages indicate that this 
Court decided that the document was-a valid and genuine document. The 
learned Judges, however, go on to say in that judgment: “ Its value as 
evidence, however, must depend mainly, if not entirely, as laid down in 
the case of Buiżanta Nath Kundu (9 C. L. R4 425), upon the corrobora- 
tion derived from external circumstances, t.2., from the document having 
been produced on previous occasions upon which it would naturally have 
ebeen produced, from its having been acted upon, and upon proof of 
transactions or a state of affairs necessarily or at least properly or na- 
turally referable toit. (L L. R., rı Bom., 90).” 


The learned vakil suggests, that the learned Judges by stating that 
they had to consider the value of this document in evidence, practically 
accepted the view that the document was a genuine and valid docume nt. 
We have, however, read through the whole of the judgment, and we do 
not think that, that can be accepted as the correct interpretation of the 
view taken by the Judges in that case. They appear, following the two 
authorities to which they referred, to have been of opinion that as this 
document was over 30 years old and was proved to have been produced 
from proper custody, there was no objection to its being admitted in 
evidence. But they appear further to have considered that before they 
could hold that the document was a valid and operative document, they 
had to consider certain other facts, and after consideration of those facts, 
they come to the conclusion which is stated in the last portion of their 
judgment in the following terms : — 


“The utmost, therefore, that the plaintiff has been able to prove is, 
that he and perhaps his father received some allowance from the 
defendants’ family, an allowance which varied from time to time, and 


the amount of which depended entirely upon the good will of the Raj 


representatives. He has entirely failed to prove that he ever received 
either in full or in part, any allowance which he claimed, and which was 
acknowledged as his right by reason of its being due under the dritsipatra 
upon which he bases his claim.” 


ln our opinion, this finding is a finding to the effect that the document 
itself, from the circumstances attendant on it, was not a genuine and valid 
document, and was not a document which had ever been acted upon. 
They state further : 


“We are forced, therefore, to the conclusion, judging from the 
absence of proof of any act done under this drt/tiparra or referable to it, 
that it was not intended to be and was not in effect a grant creating a 
perpetual charge on the defendant’s estate in favour of the alleged 

. grantee and his heirs. ` In other words the plaintiff has failed to estab- 
lish his claim.” 

They, therefore, found that the document itself was not only inopera- 
tive, but, in our opinion, that it was not a genuine document, and that the 


Civi, 
“roth. 


Darga Prasad 
Lahiri 


V 
Sashibala Debi. - 


CIL. 


I9II. 


Durga Prasad 
ahiri 


v. 
Sashibala Debi, 


168 PRIVY COUNCIL. [A. L. J. B. 


plaintiffs claim for maitenance so far as it was based on that document 
failed. Inthe present case the main issue on which the suit was tried 
was whether the plaintiffs had a right to recover the maintenance claimed 
for the years in suit on the basis of the same dri¢/ipatra. 


It was contended in this case as in the previous case that the driti- 
patra was a valid and genuine document, that it created a recurring 
right in favour of tle plaintiffs, and that they were entitled to recover the 
maintenance under it. The title on which they claim in this case, is thé 

“same as that under which they claimed in the previous case, and the 
issue which the Court had to decide in order to come to a conclusion on 
the claim in the present suit was the same as that, which this Court had 
to decide in the previous case in 1897. In our opinion, therefore, the, 
plea of the defendants in this case was a good one, and the claim of the 
plaintiffs, based as it was on a title which they alleged they had under 
the drittipatra, was barred by the doctrine of res judicata by reason of 
the previous judgment of this Court in appeal, dated the 6th September, 
1897. ` 


We, therefore, agree with the Subordinate Judge that the plaintiffs 
suit should be dismissed with costs as against defendant Nos. 2 and 5, 
who alone contested the suit in the court of first instance and who alone 
had appealed to this court. So far as the other defendants are concern- 
ed, the decree of the Subordinate Judge will also stand. 


This appeal is accordingly dismissed with costs. 


WOODROFFE, J.—I agree that this appeal should be dismissed with 
costs, 


The High Court held in the previous suit which is referred to in the 
judgment of the lower court, that the dri##ifa/ra was not a grant creating 
a perpetual charge on the defendants’ estate, in favour of the late grantee 
and his heirs ; and that the plaintiffs had failed to establish their claim. 
This finding is based upon the absence of proof of any act done under the 
brittipatra or referable to it. Such absence of proof must have been 
regarded as indicative of either one of two things—either that the docu- 
ment was not a genuine document, or that if genuine, it had ceased to be 
operative. There is no finding that the document was genuine, and of the 
circumstances under which it ceased to be operative, which one would 
have expected to find, had the Court decided the case on the second of the 
above-mentioned grounds. To my mind, notwithstanding some passages 
in the judgment, which create some difficulty, it appears from the judg- 
ment read as a whole that the court intended to hold, and did in fact 
hold, that the 4r/f#ipa/ra was not a genuine document. It seems to me 
impossible to interpret those portions of the judgment which deal with 
the nature of the document, the question whether it was produced or not 
before suit, and the conduct of the parties in the matter of the allowance. 
upon any other hypothesis than that the court was dealing with the 
question of the genuineness of the document. In fact, in dealing with 
the nature of the document, the court expressly stated that it might take 
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` it that the peculiar nature of this particular grant as claimed, was not CIVIL. 

in itself a convincing argument against the genuineness of the deed, a aes 
passage which expressly shows that the genuineness of the document ae 

was being considered by the comt. Itis not contested that ifinthe Durga Prasad 
previous suit it was decided that the document was not a genuine docu- Lanin 
ment and that the title of the plaintiffs which is now set up, had not Sashibala Debi. 
then been made out, the former judgment is res judicata. 


The appellants, then, appealed to His Majesty in Council. 

Ross, for the appellants, ‘submitted that the High Court 
erred in holding that the judgment of the High Court in 
the previons suit in 1907 decided that the drittipatra was 
` not genuine, and that the ptesent suit was barred by the rule 
of res judicata, 


_ DeGruyther, K. C. and S. A. Kyffin, for the 1st respon- 
dent, were not called upon. 

The judgment of their Lordships was delivered by 

LORD MACNAGHTEN.—The High Court having decided in 

. g š Macnaghten, 

the former suit that the document in question has no effectual 
binding power over the estate, and does not affect it in any 
way as between the parties, that issue must be ‘considered to 
be.decided and the suit fails. 


That being so, their Lordships will humbly advise His 
Majesty to dismiss the appeal, and the appellants must 
pay the costs. 


Withers, Pollock and Crow, Solicitors for the appellants. 
W. W. Box, Solicitor for the ist respondent. 
J. M. P, n f Appeal dismissed. 
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GULZARI LAL 
VETSHS F 
GUNGA RAM AND oTHERS.* 

Criminal Procedure Code (Act V of 1898), section 344—Order for payment 
of expenses, by complainant to accused and witness, valid—Notice to 
complainant necessary before passing an order for compensation under 
section 250. . 

A Magistrate in whose court a complaint was pending for two years, 
passed an order directing the complainant to pay costs to the accused 
and a witness. Ona subsequent date he dismissed the complaint, and 
in that made another order in the absence of the complainant directing 
him to pay costs to the accused, Ae/d that the first order was a proper 
one having regard to the wide provisions of section 344 of the Code of 
Criminal Procedure Code ; and that the second order purporting to have 
been passed under section 250 was bad inasmuch as no opportunity was 
afforded to the complainant of objecting to the order. 


APPLICATION in revision against two orders, dated respec- 
tively the 8th and 28th June, of Mr. R. H. Williamson, 
Magistrate, and against the order of Mr. W. S. Cassels, Deputy 
Commissioner of Kumaon, refusing to interfere with the order 
of Mr. Williamson, dated the gth June. 

Pundit Gulzari Lal had filed a complaint against certain 
persons charging them with an offence under section 471 of 
the Indian Penal Code. The complainant having failed to 
take the hecessary steps to summon his witnesses, the magis- 
trate postponed the case twice, ordering the complainant at 
the same time to pay the expenses of the accused and of one 
witness, The complainant filed a revision against one of 
these orders but the District Magistrate refused to interfese, 
On the adjourned day of hearing the complainant failed to 


` produce his witnesses nor could he come himself. The Magis- 


trate discharged the accused on that day, and ordered the 
complainant to pay Rs. 45 to the accused presumably as 
compensation under section 250 of the Criminal Procedure 
Code. F 
The applicant filed a revision against all the three orders, 
* Criminal Revision No. 632 of 1911, 


` 
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‘Peary. Lal Banerji (for J. N. Chaudr7 and S, C. Mukerji), CRIMINAL. 
for the applicant. Baas 


1912. 
The final order of the Magistrate directing payment of Gy i Lal 

compensation, to the accused was clearly not in accordance v. 
Gunga Ram, 


with the provisions of section 250 of the Code of Criminal 
è Procedure inasmuch as it was passed in the absence of the 
complainant without giving him any opportunity to make 
e -objections. The case being a warrant case, the other two 
orders of payment of expenses by complainant were not 
proper. i 
M. L. Agarwala, for the opposite party. 


It is not the practice of this Court to entertain applications 
in revision when the applicant should have gone to the 
District Magistrate, or the Sessions Judge. 


The provisions of section 344 of the Criminal Procedure 
Code are sufficiently wide and empower-a Magistrate to grant 
expenses to the accused or witnesses in all cases where he 
thinks proper. The final order of compensation is also good 
as the complainant had wilfully absented himself in order 
to harass the accused by prolonging the trial. 

Peary Lal Banerji, heard in reply. 

The following judgment was delivered by 


GRIFFIN, J.—The applicant, Gulzari Lal, had filed a com- Griffin, J. a 
plaint against certain persons charging them with an offence 
under section 477 of the Indian Penal Code. The case was 
pending for about two years in the court of the Sub-divisional 
Magistrate of Naini Tal. On the 8th June, 1911, the Sub- 
divisional Magistrate passed an order directing the com- 
plafnant to pay Rs, 46-8-0 for expenses to the two accused 
and, Rs. 18, to a witness. On the gth June, he passed a 
further order directing the complainant to pay Rs. 45 
to the accused., On the 28th June, in the absence of the 
complainant, the Sub-divisional Magistrate dismissed the 
complaint and in his order of dismissal directed the complain- 
ant to pay Rs. 45 to the accused. The complainant went 

. in revision to the District Magistrate against the order of 
the 9th June. This application was dismissed by the District 
Magistrate by an order of the 27th June, 1911, The com. 
plainant now applies to this Court for revision of the lower 
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court’s orders of the 8th ‘and 28th June and also for revi- 
sion. of the District Magistrate’s order of the 27th June, 
A preliminary objection is taken that it is not the usual prac- 
tice of this Court to entertain applications in revision when 
the applicant might have gone to the District Magistrate or 
the Sessions Judge in the first instance. In this case ‘the 
applicant had already applied in revision in respect of the. 
order of the 9th June to.the District Magistrate and his 
application has been dismissed. As all the three orders are 
closely connected, I do not think it necessary to insist on 
the applicant going to the Sessions Judge or the District 
Magistrate and filing application in revision against the 
orders of the 8th and 28th June. So far as the orders of the 
8th and oth June are concerned, they are covered by the 
wide provisions of section 344 of the Criminal Procedure 
Code. The Magistrate found it unnecessary to postpone 
the case on these two dates, because the complainant had 
failed to take the necessary steps to summon his witnesses. 
As to the final order of the 28th June, the Sub-divisional 
Magistrate probably intended to makeit under section 250 
of the Code. That orderin my opinion cannot be supported, 
The provisions of section 250 have not been complied with. 
That section provides that before making an order of com- 
pensation, the Magistrate should record and consider what 
objections complainant may make. The order having been 
madein the absence of the complainant, no opportunity was 
afforded to him of making any objection. This application for 
revision is so far allowed that the order of the 28th June, direct- 
ing payment of Rs, 45 to the accused is set aside, and I 
direct that this amount be recovered and repaid to she 
complainant. The application is otherwise dismissed. 


e 
A. C, Me Order varud. 
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E ELIZABETH C. BLANCHETTE 
$ versus 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL* 
Tort—Negligence—Master and servant—Fellow servant—Liability of 
Railway Company—Oommon employment. 


In this country where there is no legislation analogous to Employer's 
Liability Act a servant has no cause of action against his master for 
the neglect of another servant in the common employment of the same 
master, and this notwithstanding the fact that the nature of the employ- 
ment of the servant suffering the injury and the servant whose neglect 
causes the damage is very dissimilat. 


There is no doubt that while a master is not liable for the neglect 
of a servant which causes injury to another servant in the same employ- 
ment, it is his duty to employ competent servants and to provide proper 
appliances for the carrying out of the work. 

FIRST APPEAL from a decree of Pandit Soti Raghubans 
Lal, Subordinate Judge of Meerut. 

This was an appeal from a decree of the Subordinate Judge 
_ of Meerut, dismissing the suit of the plaintiff in an action for 
damages, 


This was a suit to recover Rs, 65,000 as compensation for 
the death of the plaintiffs husband, Eden James Blanchette, 
who was killed in a collision between two passenger trains of 
the Oudh and Rohilkhand Railway, that occurred on the 6th 
of May, I908, between Ghaziabad and Dasna. It was said 
that Blanchette was earning Rs. 280 per mensem, that he 
died gn 6th May, 1908, by the collision of two trains, of one 
of which he was an engine driver, that he left a widow, ‘the 
plaintiff, and six minor children, and that the defendant 
offered to the plaintiff Rs. 2,160 only. The plaintiff in the 
plaint alleged that her husband was killed through the 
negligence of the defendant, or his agent, in appointing or 
retaining an incompetent servant or incompetent servants, 
namely, R. Collett White, Sundar Lal and Jawahir Mal, 
and through the rash or negligent or rash and negligent 
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conduct, and want of skill of the said servant or servants, and 
‘supply of suitable and safe machinery and tackle to the 
servants working at Dasna and Ghaziabad, to wit, the tablet 
instrument, thereby rendering the plaintiff homeless and 
practically destitute, with six minor children; and that she 
estimated her pecuniary loss at Rs, 65,000. The defendant ; 
denied every one of the allegations and pleaded that he was 
willing to pay a compensation of Rs. 2,160. The learned 
Subordinate Judge held that the defendant or his agents were 
not proved to be responsible for the death of the plaintiff's 
husband as set out in the plaint and dismissed the suit, 
Plaintiff appealed. 


D, R. Sawkny, for the appellant :— 


The deceased could have maintained the suit himself, 


o 


[RICHARDS, C) J.—Would not the fact of his being an 
Engine driver have barred it ?] 


[4. E. Ryves, for the respondent: A passenger might 
have brought the suit—but a servant could not sue for 
neglect of a co-servant. That was a common risk of 
service. There was no Employer's Liability Actin India.] 


He was not in common employment with the defendants, 
There must be some connection in their work. The manager ` 
of Oudh and Rohilkhand Railway who introduced the tablet 
and the station master who worked it, had nothing in common 
with the work of the Engine driver. 


[RICHARDS, C. J.—The Secretary of State is not liable for 
neglect of Sunder Lal. You might argue that they employed 
incompetent persons, Then you will have to prove fħrther 


that the accident was due to their incompetence.] n 


It is submitted that the master is liable. There was a statu- 
tory duty on the Railway Company to employ competent men, - 
If an accident happens as a consequence of their neligence in 
complying with that requirement, the company is liable— 
unless contributory neligence could be proved. 


Ratan Lal, Torts, 99. 


Dullabhjt S. Sanaghaniv. The G.I. P. Ry. Coy [1909] 12 Bom. 
LR, 73; S.C: L L, Rọ, 34 Bom, 427. 


te 
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` The breach of that duty is enough for plaintiff. She is not 


bound to show that the accident happened in consequence 
of it. 


Williams v. The Birmingham Battery and Metal Co., [1899] 2 Q. 


B. Ds p. 338. 
Even negligent handling of a safe machine would fix the 
‘master with liability 

Smith v. Baker, [1891] A. Cu 325. 

[RICHARDS, C. J.—That was under the Employer's Liabi- 
lity Act.] 

Even if tablet instruments are quite safe, the servants 
of the E. I. R. at Ghaziabad were not fellow servants of 
Blanchette. 

Swanison v. The N. Eastern R. Co, [1878] 3 Ex. D., 341. 

[RICHARDS, C.J.—To make that applicable you should 
have.sued the E. I. R.] P 

But the E. I. R. are agent of the O. R. R. 


[RICHARDS, C. J.—Then their servants are the servants of 
O. R. R. and that case does not apply.] 


It’ provided that employing servants through an agent 
prevented the plea of common employment being put up. 


A. E. Ryves, for the respondent, was not called upon. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought 
by the plaintiff against the Secretary of State for India in 
Council as representing the Oudh and Rohilkhand Railway. 
It appears that on the 6th of May, 1908, a collision took 
plaĉe between Dasna and Ghaziabad Railway stations, with 
the result that the plaintiffs husband, who was.an engine 
driver in the employment of the Oudh and Rohilkhand 
Railway, was killed. He was aman, aged 3834 years, and 
his wages are stated to have averaged Rs, 280-4-0 a month, 
which evidently includes his renumeration for overtime work. 
Dasna is a station on the Oudh and Rohilkhand line— 
which is a single line at that point. Ghaziabad is a station 
which is used both by the Oudh and Rohilkhand Railway 
and the East Indian Railway and other Railways, but the 
servants employed in Ghaziabad are not the direct servants 
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of the Oudh and Rohilkhand Railway. Efforts had been 
made by enquiries and by prosecutions to arrive at some 
conclusion as to how the accident occurred. This much is 
common case, and beyond all question, namely, that the 
immediate cause of the accident was the running of two 
trains in opposite directions between Ghaziadad and D&sna 
which unfortunately collided. There is no evidence to show, ° 
whether the train from Ghaziabad started from that station 
before the train from Dasna started from Dasna or vice versa, 
The accident must have been caused by gross negligence on 
the part of an official at one station or the other. At the 
time of the accident the departures of trains from both 
Dasna and Ghaziabad stations were regulated by what is 
called Tyre’s Patent Tablet Instrument. If this instrument 
is used and the rules are observed by the Railway servants, 
it would appear to be impossible that a train should leave 
Dasna after a train had already started from Ghasiakad to 
Dasna, or vice versa. The plaintiff in her plaint alleges that 
the defendant Railway appointed and maintained incompe- 
tent servants, namely, Mr, C. Collett White, Sundar Lal and 
Jawahar Lal, and further that they neglected to supply suit- 
able and safe machinery and appliances for the working of 
the line. Mr. Collet White, Sundar Lal and Jawahir Lal 
are all admittedly servants of the Oudh and Rohilkhand 
Railway. It is to be noticed that the Oudh and Rohilkhand 
Railway alone are sought to be made liable in the present 
suit. 

The defence was that the plaintiff had no cause of action 
against the Secretary of State for India, that the present 
suit was not maintainable under the provisions of sectien I 
of Act XIII of 1855, and that article 745 of the Civil Service 
Regulations was a bar to the suit. It was also alleged that 
an offer was made to the plaintiff of Rs. 2,160, being the 
equivalent of 12 months’ substantive pay, at Rs, 180 per 
mensem. The defence of article 745 of the Civil Service 
Regulations has not been pressed in this Court. 

It must be admitted that there was: neglect somewhere 
as the cause of the accident which happened on the 6th of 
May, 1908. There must have been neglect by the officials 
either at Dasna or at Ghaziabad, otherwise it is quite impos- 
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sible that the two trains would have been allowed to proceed 
on the same line in opposite directions at the same time. It 
is perfectly clear in this country where there ino legislation 
analogous to the Employers Liability Act that a servant 
has no cause of action against his master for the neglect of 
another servant in the common employment of the same 
- master,and this notwithstanding the fact that the nature of 
the employment of the servant suffering the injury and the 
. Servant whose neglect causes the damage is very dissimilar, 
It was evidently for this reason that an allegation is made in 
the plaint that the defendant is liable on the ground that 
the Oudh and Rohilkhand Railway employed incom- 
petent servants and neglected to supply suitable appliances 
for the carrying out of the work of the line. The evidence 
as to the incompetence of the servants, Mr. Collett White, 
Sundar Lal and Jawahar Lal, is very unconvincing. We 
have no reason whatever for holding that Mr. Collett White 
was not a perfectly competent official of the Railway. Fur- 
thermore, there is nothing in the evidence to connect Mr, 
Collett White with the accident. Some evidence was given 
as to the incompetence of Sundar Lal, who is supposed to 
have used the Tablet instrument on the day in question. 
Mr. Collett White was examined on behalf of the plaintiff, so 
also was a gentleman of the name of Mr. Plunkett and another 
gentleman of the name of Mr. Cole. Mr, Plunkett stated 
that they found some time before the accident that Sundar 
Lal had not learnt the “ beats ” of the Tablet Instrument by 
heart. It would appear that beats are transmitted by the 
instrument for the information of the official of the particular 
train which is awaiting to startor has been allowed to start 
from a station, and the official is thereby enabled to know 
the number and description of the train. It was further 
stated that Sundar Lal had been suspended as the result of 
a report that he did not work the Tablet Instrument 
properly. With regard to this suspension it appears from 
the evidence of Mr, Collett White in cross-examination that 
an enquiry was made after Sundar Lal’s suspension and that 
it was found that he was not to blame in respect of the matters 
reported on, and that on the contrary the blame for failure ‘to 
work the instrument properly must be attributed to the 
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officials at Ghaziabad. It is also proved in cross-examination 
(to which no exception was taken) that before the accident 
Sundar Lal was examined and found capable of working the 
instrument. There was also evidence that since the accident 
the Oudh Rohilkhand Railway have discontinued the use of 
the Tyre’s Patent Tablet Instrument. Dasna is not a junction, 
it is a station on a single line, and it is therefore probable that 
the working of the Tablet Instrument at that station is as 
simple as it could be at any station, probably far more 
simple than the working of the same instrument at Ghaziabad 
which is a junction used by a number of lines and into which 
anumber of trains come. The failure to have learnt the beats 
by heart has been in no way connected by evidence with 
the accident ; and according to the evidence of the plaintiff's 
own witness in cross-examination we find that Sundar Lal 
had been examined and found capable of working the instru- 
ment before the accident occurred. The instrument itself 
according to the evidence is an instrument which is largely 
used in India and in England. It is true that Mr. Cole in his 
evidence says that it is capable of being tampered with, and 
that it is possible to get the tablets, which enable trains 
to start, out of the drawer simultaneously at two different 
stations. The Oudh and Rohilkhand Railway, according to 
the evidence, had not adopted the Tyre’s Patent Tablet Ins- 
trument throughout their line, and not much significance can 


. be given to the fact that they have discontinued its use at the 


two stations where they had adopted it. It may well have 
been that they considered that the instrument was not so 
perfect as to make it expedient for them to introduce it 
throughout their system. It is not shown at all that there was 
any.defect in the instrument, far less that the accident was due 
to any such defect. ` According to the evidence the instruments 
were regularly tested after the accident and found quite per- 
fect. Mr. Cole says, “It is not known even now that the 
accident was due to any defect in the instrument.” He says 
further, “So far as I know, there was no safer Tablet Instru- 
ment in existence than those in use on the Dasna-Ghaziabad 
section. Before the accident they were believed to be perfectly 
safe.” This witness was produced on behalf of the plaintiff, 
though no doubt he was in the employment of the defendant 


x 
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Railway. There is no doubt that while a master is not liable 
for the neglect of a servant which causes injury to another 
servant in the same employment; it is his duty to employ 
competent servants and to provide proper appliances for the 
carrying out of the work. But we find it quite impossible 
in ‘the present case, and on the evidence before use, to find 
, that the Oudh and Rohilkhand Railway neglected their 
duty by appointing Sundar Lal or by making use of the 
Tyres Patent Tablet Instruments. Apart from this 
accident Sundar Lal appears to have nothing against him, 
The result of the enquiry as to the complaint of failure to 
work the Tablet instrument before the accident resulted in 
his favour, and, as we have stated, the instrument used at 
Dasna was in perfect working order and is an instrument 
generally recognised as being safe and efficient. 


Even if we were to assume fora moment that the acci- 
dent was due to the neglect of Sundar Lal rather than the 
neglect of one of the officials at Ghaziabad, the neglect 
would be the neglect of a servant in common employment 
with the plaintiff and the defendant would not be liable. 


It is next argued that there must have been neglect either 
at Ghaziabad or at Dasna and that in any event the defend- 
ant is liable. As against this argument it must be men- 
tioned that there is first of all no allegation of neglect at 
Ghaziabad, and secondly, that there isno evidence that the 
officials who worked the jinstruments at Ghaziabad are the 
servants of the Oudh and Rohilkhand Railway, The mere 
fact that work is done at Ghaziabad station, in which the 
defendant Railway is interested as well as the East Indian 
Riilway, is not sufficient, and this is shown by the case of 
Swainson v. The North-Eastern Railway Company (t). If 
we assume that the accident was due to the neglect of: the 
officials at Ghaziabad, the East Indian Railway Company, 
and not the Oudh Railway, would be liable in damages for 
the result, It is argued that the officials at Ghaziabad must 
be deemed to be the servants of the Oudh and Rohitkkhand 
Railway, because they are the servants of the East Indian 
Railway Company who must be considered the agents of the 
Qudh Railway, and that therefore the Oudh and Rohilkhand 

(1) (1878] 3 Ex. Du 34L 
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Railway are liable. It seems to us that if this argument 
were sound, the Oudh and Rohilkhand Railway would not 
be liable because the husband of the plaintiff and the servants 
guilty of negligence would be in common employment. 
Furthermore there is again no evidence that there was any 
neglect of duty by the East Indian Railway Company as 
representing the Oudh and Rohilkhand Railway to employ * 
competent servants and to supply proper appliances, 


In our opinion the decree of the lower court must be 
upheld. We would strongly recommend the plaintiff to the 
consideration of the Railway Board, There is not the least 
doubt that through the neglect of some one, the deceased 
met with his death and the plaintiff has been left with six 
destitute children to support. The case appears to us to be 
an extremely sad one and to well merit the kind consider- 
ation of the Railway Board. We dismiss the appeal and 
direct that each party do pay his own costs. We also direct 
that a copy of this judgment be sent to the Railway Board. 


S. M. Appeal dismissed. 


DHIAN SINGH AND OTHERS 
i VErSUS 
KING-EMPEROR.* 


Penal Code (XLV of 1560), sections 34, 323 and 325—Criminal act ddhe 
by several persons in furtherance of common intention. 


For the application of section 34 of the Indian Penal Code a furfher- 
ance of a common design is a condition precedent for convicting each of 
the persons who take part in the commission of a crime, and the mere 
fact that several persons took part in a crime in the absence of a common 
intention is not sufficient to convict them of that crime. 


` In a case, therefore, where several persons joined together in striking 
another but there was no evidence to show that the common intention 
of all was to cause grievous hurt the conviction of all of them for the same 
offence would be bad in law. 


° Cr, Rey. No.(647 of 191r, 
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CRIMINAL REVISION from an order of H, W, Lyle, Esq., 
Sessions Judge of Agra. i 


Shiam Krishna Dar, for the applicants. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


KARAMAT HUSAIN, J.—In this case Kalyan Singh and 
_ Dhian Singh were convicted under section 325 of the Indian 
Penal Code and sentenced to six weeks’ rigorous imprisonment 


and a fine of Rs. 25 each, or, in default, to undergo three | 


weeks’ further rigorous imprisonment. Nihal Singh was con- 
victed under section 325 read with section 109 of the Indian 
Penal Code and sentenced to three weeks’ rigorous imprison- 
ment and a fine of Rs. 10, or, in default, to a further period of 
ten days’ rigorous imprisonment. The convicts appealed to 
the learned Sessions Judge, and one of the pleas in appeal 
was that the conviction of all the three accused persons 
under section 325 of the Indian Penal Code was bad in law. 
The learned Sessions Judge upheld the conviction and 
.sentences and dismissed the appeal. The learned Sessions 
Judge in the course of his judgment says: “The lower court 
believes the evidence’ for the prosecution, and after reading it 
I see no reason to take a different view. The medical 
evidence shows that the complainant got his arm broken.” The 
prisoners come to this court in revision, and it is urged that 
the conviction of all the accused persons under section 325 
of the Indian Penal Code is bad in law. Four other pleas 
are taken, but I am not inclined to accept any one of those 
inasmuch as they deal more or less with the question of fact. 


In*order to deal with the plea that the conviction of all the 


three accused persons under section 325 of the Indian Penal 
Code is bad in law, I have to refer to the evidence adduced by 
the prosecution. Kundan in effect states, “ Nihal Singh got hold 
of my waist ; Dhian Singh and Kalyan Singh both struck me 
with /athis. Their /athis fell on my arm. My left arm was 
broken.” Kunwar Lal says to the effect “ Nihal Singh got hold 
of Kundan Singh by the waist ; Dhian Singh and Kalyan Singh 


struck him with /ethis, The /athts struck his left arm. The ~ 


bone of his arm was broken.” Sita Ram says to the effect, 
25 o ~~ 
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“Nihal Singh got hold of Kundan Singh by the waist ; Dhian 
Singh and Kalyari Singh struck him with /athts. The ¢athts 
struck the left arm of Kundan Singh.” The evidence of the 
above witnesses has been believed by both the courts below 
and I am not prepared to disbelieve it. It satisfactorily proves 


that Dhian Singh and Kalyan Singh struck Kundarf Singh ° 
with éathts and that Nihal Singh helped them by holding’ 


Kundan Singh. As the medical evidence shows that 
there were marks of two blows only, it is clear that one of the 
two blows was struck by Kalyan Singh and the other by Dhian 
Singh. There is no evidence which of those two blows broke 
the arm of Kundan Singh. In these circumstances it is difficult 
to convict Kalyan Singh and Dhian Singh both under section 
325 of the Indian Penal Code and to convict Nihal Singh 
under section 325 read with section 109 of the Indian Penal 
Code. The learned Assistant Government advocate called 
my attention to section 34 of the Indian Penal Code and 
says that as the arm of Kundan Singh was, as a matter of 
fact broken, each of the three persons was rightly convicted. 
For the application of section 34 of the Indian Penal Code 
a furtherance of a common design is a condition precedent 
for convicting each of the persons who take part in the 
commission of a crime, and the mere fact that several persons 
took part in a crime in the absence of a common intention 
is not sufficient to convict them of that crime. In the present 
case there is no evidence to show that the common intention 
of all was to cause grievous hurt. Each of the two applicants, 
Dhian Singh and Kalyan Singh, at least was guilty of an 
offence under section 323 of the Indian Penal Code and 
Nihal Singh abetted the commission of it, but as an offence 
under section 323 of the Penal Code is punishable w(th 
imprisonment of either description for aterm which may 
extend to one year or with fine which may extend to Rs, 2,000 
or with both, I alter the conviction to one under section 
323 of the Indian Penal Code and uphold the sentences, The 
revision in other respects is rejected. 
Application rejected. 
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BIR] BASI LAL AND OTHERS 
l Versus 
SALIG RAM AND OTHERS.* 
Review of judgment—E ffect of order on review—Appeal from original decree. 


Where an application for review of judgment is granted, and an order 
passed thereupon, the original decree is superseded. 


Held, therefore, that where the original decree was, modified upon 
review by the court which passed it and an appeal was filed from the 
original decree, and not from the order upon review, the appeal could 
not be heard, inasmuch as the decree under appeal had ceased to exist. 


Kuar Sen v, Ganga Ram, [1890] A. W. N., 144, and Kanhaiya Lal 
v. Baldeo Prasad, 1. L. R, 28 All, 240, followed. 


Uman Kunwari v. Jarbandhan, I. L, R, 30 All., 479, distagnished: 

EXECUTION First APPEAL from a decree of Babu Sheo 
Prasad, Subordinate Judge of Agra. 

Application for an order absolute. 

The facts appear from the judgment. 

The court below granted the application. 

Judgment-debtor appealed. 

Surendranath Sen (with him Benode Bekari), for the 
appellants :-—After a mortgage has been sued on and a decree 
obtained, the mortgage contract disappears. The’ matte 


passes out of the domain of contract into the domain of judg- \ 


ment, and the rate of interest should be not according to the ' 
contract but according ; to, the court rate as directed in the 


` decgee. mee V4 


Sundar Koer v, Rai Sham Kishen, [1906] 1. L. R, 34 Cal, 150, at 


161,@. C. 
Lachmi Narain and another v. Uman Dat, [1907] 27 A. W. N., 60, 


After decree the matter becomes one of discretion with- 
the court and inasmuch as there is no law fixing. the rate 
of interest in such a case, it is in the discretion of the court 
to award interest at the rate it considers proper. 

The decree of the first court wás not varied, as to interest, 
by the High Court: only the time for payment was extended, 

* E, F. A. No. 114 of 1911, 
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The court dealing with an application under Order 34, 
Rule 5, for a decree absolute isa court of execution, and 
an executing court cannot award interest where the decree 
is silent ; it cannot read into the decree nés# provisions which 
do not exist there. 


Varajlal Mulchand v. Kastur Dharamchand, [1696] I. L. R., 22 Bom, R 


2 at 46. 
i PA v. The Secretary of State, [1877] 1. L. R., 3 Cal, 161 ; at 170, 
171, P. C. 
Dakhina Mohan Roy v, Saroda Mohan Roy, [1896] I. L. R., 23 Cal., 
357 ; at 360. 
When the decree of the first court is affirmed on appeal, 
the first court has no jurisdiction to alter or amend the origi- 
nal decree, 


Brij Narainy. Tejbal Bikram Bahadur, [1910] I. L, Ba, 32 All, 295. 
PSG: 


[KNox, J.—But how is the present appeal maintainable 
when you have not appealed from the decree of the 29th 
July, 1910, passed upon the review of judgment by the lower 
court ?] 


The court had no jurisdiction to amend the decree or 
review it. A decree or order passed without jurisdiction is 
a nullity. It is of no effect, although not set aside by an 
appeal or otherwise. 


[KNox, J.—Had the court no jurisdiction to grant any 
review ?] 


It had, certainly, jurisdiction to grant a review in 
a proper case. But it had no jurisdiction whatsoever to 
review or alter the decree in any way when the decree had 
been affirmed by the appellate court. Jurisdiction may mean 
three things: (1) Local or pecuniary ; (2) with reference to the 
subject matter of the suit ; (3) and legal authority of a coust to 
do certain things. This was pointed out in 
Mohesh Chunder Das v. Jahiruddi Mollah, [1901] 5 C. W. N., 509, 
at 512, 
where there is want of local or territorial jurisdiction the 
decree is of no effect and will not bar the institution of a fresh 
suit in a proper court, although the decree is not set aside 
by appeal, 
Mahraja of Jeypore v. Gunupuram Deenabandhu, [1904] I. L. R., 28 
Mad., 42, at 49 P. C., i 


r s 


VOL. IX] HIGH COURT. . 185 


where .there is want of jurisdiction with refereuce to the 
subject-matter of the suit, the result is the same. 

Misir Raghobardial v. Sheo Bakhsh Singh, [1882] I. L. R., 9 Cal, 

439 P. Cy . 

where the want of jurisdiction is of the third kind, that is to 
say, where the court doesa thing which it has no legal 
authority to do, the result should, by parity of reasoning, be 
the same ; the decree should be treated as a nullity, There 
is no difference in principle between the thrée cases. I am 
supported by the ruling in 

Uman Kunwari v. Jarbandhan, [1908] I. L. R., 30 All., 479, at 483, 
484. F. B. 4 

There it was held that remand order being illegal, the 
final decree which was passed aftter the remand was without 
jurisdiction and was, therefore, no bar to the entertainment 
of the appeal from the order of remand. It was treated 
as a nullity, although no appeal had been brought against it, 

[Sundar Lai, for the respondent, mentioned the cases of 

Kuar Sen v, Ganga Ram, [1890] 10 A. W. N., 144 ; and 

Kanhaiya Lal v. Baldeo Prasad, [1905] 25 A, W. N., 265.] 

The two rulings mentioned by the respondents do not, in 
the first place, override the Full Bench case in I. L. R., 30 All, 
cited by me. ‘Secondly, both those cases proceeded on 
the assumption that the court granting the review had 
jurisdiction to do so ; whereas, in the present case, the court 
had no jurisdiction to grant the review. The decree passed 
upon review was, therefore, a nullity. 


If this appeal is allowed then, by analogy of the case 
in 1. L. R, 30 All, everything which has been done sub- 
sequently to the wrong order will be automatically swept 
away, ` : 

Sundar Lal (with him Ramakant Malaviya), for the res- 
pondents, was not called upon. i 

Cur. adv. vult. 


The-judgment of the Court was delivered by 


KNOX, J.—This appeal arises out of an order passed by 
the Subordinate Judge of Agra, on the 18th of May, r910. The 
Subordinate Judge had before him an application for an 
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order absolute for sale under Order 34, Rule 5. He granted 
the order absolute and in that order absolute he stated the 
amount that would be due and payable to the decree-holders 
on the 2nd of March, r910, and it is this order which we are 
asked to set aside on the ground that the Subordinate Judge 
had no jurisdiction to alter or amend a decree after it ,had 
been affirmed by the High Court, because (i) the Subordinate 


Judge had put a wrong construction upon the decree of this 


Court, and (ii) the Subordinate Judge had erred in “framing 
a decree for a larger sum than the judgment authorised. We 
need not mention the other grounds of appeal and we need 
not consider even those above mentioned, because the 
appellants are met by the respondents with an objection 
which appears to us fatal to this appeal. It appears from 
the record that after the Subordinate Judge had passed his 
order on the 18th of May, r910, he was asked to review the 
same by an application dated the 18th of June, 1910, 
The application was allowed by an order, dated the 29th 
of July, 1910, and the order of the 18th of May modified, 
The terms of that order, so far as they refer to the mat- 
ter before us, run as follows:—It is, therefore, ordered that 
the objections (of the judgment-debtors) be disallowed 
and that an order absolute for sale be prepared under 
Rule 5, Order 34. This order is put forward by the 
respondents as the final decree in the case. No appeal has 
been instituted from it and no mention of it is made in the 
appeal which we are now considering. This appeal was 
presented on the 24th of October, 1910. It was not admit- 
ted for reasons which we need not consider until the 22nd 
of April, 1911, The appellants had, therefore, ample op- 
portunity to call in question the order of the court below, 
dated the 29th of July, 1910. But as we have already said, 
they nowhere even alluded to its existence. They have 
not attempted to explain why they have left tliat..decree 
unchallenged and the probability is that they have over- 
looked its existence. The learned vakil for the appellants 
addressed to us a very lengthy and elaborate argument in 
which he contended that the order of the 29th July, r910, was 
art order passed without jurisdiction a mere nullity, which 
would of itself appear when we pass a decree in the present 
appeal, and in support of this argument he cited the Full 
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Bench ruling of this Court, Uman Kunwari v. Jarbandhan (1). 
We have considered that and the argument addressed to us up- 
on that, but we do not think the case to be in point. What was 
then under consideration was a decree of a Subordinate Judge, 
who had reversed a decree of a Munsif and passed an order of 
remand under section 562 of the old Code of Civil Procedure. 
While that appeal was pending in this Court, the court of 
‘first instance had carried out the order of remand and had 
decreed the plaintiffs claim. Upon this Court proceeding 
to hear the appeal before it, a preliminary objection was raised 
to thé effect that as the order of remand had been carried 
out before the appeal was filed, this Court could not entertain 
the appeal. It was held that a decree passed in pursuance 
of a remand was no bar, and this Court proceeded to set 
aside the ordér ot remand and to restore the order first passed 
in the case. The learned Judges who decided the case of 
Umar Kunwari v, Jarbandhan, pointed out that after the court 
of first instance had once decided the case, it ceased to have 
any jurisdiction except on review of judgment. From this 
it is evident that the learned Judges in no way considered the 
exact point before us. In Uman Kunwari v, Jarbandhan, the 
order of remand was found to be erroneous and was set aside, 
and every thing done in pursuance of that order fell to the 
ground, In the case before us what has really happened is 
that the Subordinate Judge who had jurisdiction to review his 
judgment proceeded to review it and in reviewing passed an 
order which does not commend itself to the appellants. 
That order may be right or wrong, but there was jurisdiction 
in the Subordinate Judge. There are two cases which are 
exactly in point, namely, Kunwar Sen v. Ganga Ram,(?) and 
Kanhaia Lal v. Baldeo Parsad (®), We cannot find that these: 
cases have ever been questioned, and we agree with what was 
held in them that the order for review under such circums- 
tances superseded the original decree. The decree under 
appeal has ceased to exist and the appeal cannot be heard. 
We dismiss the appeal with costs. . . 


B. K, M. Appeal dismissed. 
(1) [1908] I. L. R., 30 AlL, 479. 
(2) [1890] W. N, 144 


be (3) [1906] 1. L, L., 22 All, 240. 
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RAM CHANDRA DAS 
VErSUS ry 
FARZAND ALI KHAN AND OTHERS.* ` : 


Evidence Act (I of 1872), section 14—Admissibility of a bond bearing 
registration endorsement—Presumption—Registration Act(IIl of 
1877), sections 60, 75—-Defective presentation—Section presentation 
after Judges order. : a 


The production ofa bond with the certificate of due registration 
endorsed thereon raises a strong presumption in favour of the due regis- 
tration of the bond, and in the absence of clear proof that the requirements 
of law are not complied with, the Court is bound to admit the document in 
evidence. The onus does not lie upon the plaintiff of showing that the 
requirements of the Act were complied with. 


A document was presented for registration by a %arinda of the 
person in whose favour it was executed. It was received for registration. 
Simultaneously with the presentation an application was made to sum- 
mon the executants. They failed to appear, and the Sub-Registrar 
considering that execution was not admitted, refused to register the 
document. The matter came up before the District Registrar by means 
of an application under section 73 of ‘the Registration Act, and the 
presence of the executants having been secured, the District Registrar 
ordered that the document should be registered. The document was 
accordingly registered by the Sub-Registrar, but how it found its way 
back to him was not clear. 

Held (1) that it neither being admitted nor being proved that the 
karinda was not duly authorized, the certificate of registration afforded 
a presumption in favour of everything having been properly, done, and 
consequently the initial presentation was not improper. (2) That the 
plaintiffs evidence on the matter of the second presentation being yery 
vague, the presumption in favour of everything having been properly 
done was not rebutted, and even assuming that the document had Been 
sent by the Registrar himself to the Sub-Registrar, the defect was one in 
procedure and did not vitiate the registration. ~ 


Mohammad Ewaz v. Brajlal, L. R., 4 1, A. 167, referred to. 
Mujib-un-nissa v. Abdur Rahim, I L. R, 23 AlL, 233 (P. C.), and 
Iskri Prasad y. Baij Nath, 1. L. R , 28 All, 707, distinguished. 


FIRST APPEAL from a decree of Maulvi Muhammad 
Shafi, Subordinate Judge of Saharanpur. 


FA No. 244 of 1910. 


Pad a 


VOL, 1X.] HIGH COURT. 189 


Suit for sale upon a mortgage. The facts are briefly 
these :— 


Farzand Ali executed a mortgage bond on the 5th of 
February, 1888. The name of his mother also appeared on 
the.bond as an executant, but she did not execute it, The 
property admittedly belonged to Farzand Ali. The bond 


‘was taken for registration by Jasondi Rai, a harinda of 


Bansi Rai, in whose favour the bond was executed. There 
was nothing to show if the £arinda held a power of attorney 
executed in his favour, The executant was summoned 
but failed to appear, The Sub-Registrar issued a warrant but 
Farzand Ali again failed to put in any appearance. Taking 
this to mean a denial of execution, the Sub-registrar refused 
registration of the bond on 6th December, 1888. 


An application under section 73 of the Registration Act 
III of 1877 was made to the District Registrar who ordered 
registration of the bond, Farzand Alihaving appeared before 
him and admitted execution. The District Registrar, however, 
instead of returning the bond to the applicant to get it 
registered, sent it direct to the Sub-Registrar who regis- 
tered it. 


Upon these facts the Subordinate Judge held that the 
document not having been properly presented was not regis- 
tered according to law and was inadmissible in evidence, 
He accordingly dismissed the suit. 


Plaintiff appealed, 


Motilal Nehru (with him S. C. Banerji), for the appellant, 
contended that there was no defect in the matter of presenta- 
tion. 


Ld 
The question of presentation would have arisen if the docu- 
ment had been returned to the appellant by the District 


Registrar, . 


[BANERJI, J.—A registering officer has to satisfy himself 
that the document is duly presented.] 


If it is not properly presented it is not entitled to regis- 
tration, The law cast a duty on the officer of satisfying 
himself that all that should be done has been done, 
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[RICHARDS, C. J.—I should think there is a strong pre- 
sumption that once a document is registered that everything 
was done that ought to have been done. No defendant 
could throw on a plaintiff relying on a registered document 
the burden of proving that it was duly registered.] 


The Privy Council only held in 

Mujib-un-nissa v.Abdur Rahim, [1901] I. L. Rọ 23 All, 233, 
that where the agent duly authorised to present the docu- 
ment did so after the death of the principal he could not do 
so. The death of the principal revoked the authority. The 
irregularity was apparent there on the face of the certificate, 
Nò irregularity appeared here. 


Sundar Lal, for the respondent, referred to 
F. A. 79 of 1910, decided on 12th February, 1911, (unreported), 
Ishri Prasad v. Baij Nath, I. L. Ra (1906] 28 All., 707. 


In 28 All. also the registration proceedings clearly shewed 
that person presenting it had no authority to do so. 


[RICHARDS, C. J.—If the person challenging registration 
proved that the person presenting the instrument had no 
authority to do so, then these cases might apply, but here this 
has not been done, and yet the court throws on the plaintiff 
the burden of proving that everything was regularly done.] 


‘Chere is a presumption in favour of everything having 
been rightly done. 


Section 87 of the Registration Act and 114 of the Evidence Act. 


A presentation to the registering officer is quite sufficient 
if he accepts it. He must satisfy himself that (1) a was 
truly executed and (2) duly presented. 


Section 74 of the Registration Act. å 


Shah Makhun Lal Pandey v. Shah Kundan Lal, [1875] L. R. 
2,1. A, 210. 


Mohammad Ewas v Birj Lal, [1877] L. R. 4, 1. A., 167. 

Sundar Lai (with him J. N. Chaudri) for the respon- 
dent. 

Tbere is no presumption that a registered instrument 
was presented by a person duly authorised to do so, The 
party relying on it is bound to prove this fact, That is 
what the Privy Council lay down in 23 Al 
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[BANERJI, J—According to the case in 4 I. A, the pre- 
supmtion would be that things had been duly done.] 


[RICHARDS, C. J.—Was not the registrar an official and 
is not there a presumption that he did his duty rightly ?] 


A court may presume so under circumstances. The 
production of the certificate is evidence of a particular fact. 


[RicHARDS, C. J.—If there is no evidence to the contrary, 
every court should recognise it.] 


A special kind of power of attorney in writing properly 
executed and registered in the presence of the registering 
officer has to be possessed by the person presenting it for 
registration. The point is, if such a power can be presumed. 
Even if first presentation was correct, it has yet to be shown 
that the presentation required after the order of the District 
Registrar was made. Besides section 73 only speaks of an 
application for registration to the District Registrar and not 
a presentation for registration. Under the case in 23 All, 
presentation by a proper person was essential. Section 87 
would not cure a defect in that respect, 


When a person wishes the executant to be summoned, as 
here, then the application can be made by any person, and 
there is no presumption that a person so applying is-duly 
authorised under section 32. 


[BANERJI, J—The document was presented with the 
application. The application says so.] 

Any presumption in favour of the plaintiff is rebutted by 
the fact that no power of attorney is produced. The registering 
officer had to satisfy himself on two points, (1) due registration, 
(2) presentation in time, There was no enquiry here as to the 
second point, and the presentation had to be within 30 days 
of the order of the District Registrar. 


[BANERJI, J.—We do not know when it got there.] 
They must prove it, 
[RICHARDS, C. J—Again there isa presumption that it 
must have got to him in time before he registered it], 
In that case all that a plaintiff can be required todo was 
to put in the certificate and he need prove nothing, 
s ` 
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[RICHARDS, C. J.—It would certainly raise a presumption 
that things had been rightly done.]} 


[BANERJI, J.—The District Registrar could have himself 
registered it]. 

In 28 All. the document was presented by a pleader Who 
had full authority and the executant admitted it, and yet it ° 
was held that presentation by a “proper” person must be 
proved. Presentation was not a question of procedure as 
laid down by the Privy Council’ The original presentation 
could not relate back to the 2nd presentation. If section 
75 did not exist, it might be argued that it did. 


The judgment of the Court was delivered by 


RICHARDS, C. J——This appeal arises out of a suit brought 
by the plaintiff against the defendants to realise the amount 
of a mortgage bond, dated the 5th February, 1888, The bond 
was originally made in favour of Bansi Lal, the father of 
the plaintiff Seth Ram Chandra Das. The bond was apparent- 
ly executed by the defendant, Rao Farzand Ali Khan, on 
behalf of himself and also on behalf of his mother, The merits 
of the case have not been gone into by the court below and 
the question involved in this appeal is the question whether or 
not the learned Subordinate Judge was right in holding that 
the bond in suit had not been duly registered, and accordingly 
could not be given in evidence by the plaintiff, The bond was, 
in fact, registered to this extent at least, that it was received 
in the Registration office and a certificate of registration is 
endorsed thereon, or rather certain endorsements appear upon 
the bond. From these endorsements it would appear that 
the bond was presented for registration in the office of the 
Sub-Registrar on Monday, the 4th of June, 1888, Assuming 
for a moment that the bond was duly presented, within the 
meaning of section 32 of the Registration Act of 1877, the 
presentation was made in time. Simultaneously with the 
presentation of the bond an application was made under 
section 36 of the same Act to summon the executants, They 
did not appear. The Sub-Registrar considered that execu- 
tion was not admitted and he therefore refused registration. 
The matter then came before the District Registrar under 
an application made on behalf of Bansi Lal under section 


A a 
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73 of the Act. The presence of Farzand Ali was procured 
and he admitted the execution of the bond. The District 
Registrar made an order in the following terms: “The 
document be registered as admitted to have been executed 
by Farzand Ali Khan.” Some way or another the bond 
À found its way back to the Sub-Registrar’s office and was 

registered. Exactly how the bond found its way back 
to the Sub-Registrar’s office is not very clear. The plaintiff, 
who is the son of Bansi Lal, in his evidence says : “ The docu- 
ment was not returned to me by the Judge. It was sent to 
the Roorki Tahsil and it was registered there.” Except this 
statement there is nothing to show how the bond got back 
to the Sub-Registrar’s office, and the witness was speaking 
of matters which happened more than twenty years before 
he made his deposition and when he was a boy of about 
fifteen years of age. The learned Subordinate Judge held 
that the bond had not deen duly registered and that according- 
ly it was not admissible in evidence. He accordingly dismiss- 
ed the plaintiffs suit. Hence the present appeal. 


It is argued on behalf of the defendants, first, that the 
bond was not in fact duly presented for registration on the 
ground that the person who presented it was not authorised 
to make the presentation in the mafner prescribed by the 
Registration Act; and, secondly, that even if it be presumed 
that the first presentation was in accordance with law, it 
was necessary that there should be a second presentation 
by a person duly authorised after the Registrar had made 
his ruling on tlie application to him under section 73, to 
which we have already referred. Section 32 of the Regis- 
trati8n Act enumerates the persons who are entitled to 
presgnt a document for registration; it may be presented 
by some person executing or claiming under the same, or 
by a representative or assign of such person, or by the agent 
of such person, representative or assign duly authorised 
by power of attorney executed and authenticated in the 
manner prescribed by the Act. From a document issued 
by the Registration office, which will be found at page 16 
of the appellant’s book, it would appear that the document 
in question was presented by one Dashondhi Ram, karinda 
of Bansi Lal. Section 36 provides means for procuring the 
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attendance before the Registrar of any person whose presence 
or testimony is necessary for the purpose of registration. 
Section 6o provides for the endorsements by the Regis- 
tering Officer of a certificate of registration and further 
provides that ‘such certificate shall be admissible for the 
purpose of proving that the document has been duly regis- 
tered in the manner provided by the Act, and that the facts 
mentioned in the endorsements referred to have occurred 
as certified. In our opinion the production of the bond with 
the certificate of due registration endorsed thereon raised a 
strong presumption in favour of the due registration of the 
bond ; and that in the absence of clear proof that the require- 
ments of law were not complied with, the court was bound to 
admit the document in evidence. Section 114 of the Evidence 
Act coupled with section 60 of the Registration Act seems to 
us to be abundant justification for this proposition. 


The defendants strongly rely on the case Mujtb-un-nissa 
v. Abdul Rahim (1). In that case the person who had exe- 
cuted the deed and on whose behalf the application for 
registration purported to have been made was dead at the 
time of the presentation of the document for registration. 
Their Lordships of the Privy Council held that the author- 
ization ceased upon the death of the donor of the power of 
attorney, and that consequently the presentation was made 
by a volunteer, that is to say, by a person who had no 
authority whatever to “present” the document. They held 
also that the presumption of the document was not a mere 
matter of procedure. The distinction between the facts in 
this case, and in the case before us is, we think, quite obvious. 
In the’case before their Lordships it was proved by conclsive 
evidence, and admitted by the parties that the person pre- 
senting the document purported to do so on behalf of a'dead 
person. In the present case (to deal with the two questions 
separately) it is not at all admitted that the document was 
presented for registration by unauthorised person. It is con- 
tended that the document to which we have already referred 
shows that the bond was presented by a karinda. It does 
not at all follow that the Aarinda may not have been duly 
authorised in the manner prescribed by the Act. 


(1) [igor] L L. R., 23 Al, 233. 
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We have already pointed out that in our view the pro- 
duction of the bond with the registration certifiate endorsed 
thereon, raised a strong presumption in favour of due 
registration. We think that this was the view taken by 
their Lordships of the Privy Council in the case of Mohammed 
Ewas v. Brij Lal), At page 175 their Lordships say :— 


“But there is another'part of the judgment uf the High Court which 
their Lordships think requires consideration. The High Court say: 
“It has been held by this Court more than once, that unless a deed be 
registered in accordance with the substantial provisions of the law it 
must be regarded as unregistered, though it may, in fact, have been 
improperly admitted to registration. Their Lordships think this is too 
broadly stated, if the High Court is to be understood to mean that in all 
cases where & registered deed is produced, it is open to the party object- 
ing to the deed, to contend that there was an improper registration,— 
that the terms of the Registration Act in some substantial respects have 
not been complied with. Undoubtedly, it would bea most inconvenient 
rule if it were to be laid down generally, that all courts, upon the pro- 
duction of a deed which has the Registrars endorsement of due registra- 
tion, should be called on to enquire, before receiving it in evidence, whe- 
ther the Registrar had properly performed his duty. Their Lordships think 
that this rule ought not to be thus broadly laid down. The registration 
is mainly required for the purpose of giving notoriety to the deed, and it is 
required under the penalty that the deed shall not be given in evidence 
unless it be registered. If it be registered, the party who -has presented 
it for registration is then under the Act in a position which rinsa facie at 
least entitles him to give the deed in evidence. Ifthe registration could 
at any time, at whatever distance of time, be opened, parties would 
never know what to rely upon, or when they would be safe.” 


In our opinion, there is nothing in the judgment of their 
Lordships in the case of Mujtb-un-nissa v, Abdur Rahim 
which is inconsistent with the above observations. 


The case of Iskri Prasad v. Baty Nath (3), is also relied 
upofi by the defendants. In that case the document was 
presented for registration by a Pleader who was not duly 
authorised in compliance with the provisions of the Registra- 
tion Act, and this fact was admitted by the parties. In our 


judgment this case is no authority for holding that the ~ 


onus lay in the present case upon the plaintiff of showing that 
the requirements of the Act were duly complied with. In 
the case mentioned above as also in the case of Mujtb-un-nissa 


(1) [1877] L-R., 41. A, 167. - (2) [1906] I L. R., 28 AL., 707. 
27 
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v. Abdur Rakin, the presumption in favour of due registration 
was rebutted by evidence and by the admission of the 
parties. In the case before us there is no such evidence and 
no such admission. We are, therefore unable to hold that 
the initial presentation of the bond was defective, 


We now deal with the second point. Section 75 of the 
Registration Act provides as follows : — : 


“Ifthe Registrar finda that the document has been executed and 
that the said requirements have been complied with, he shall order the 
document to be registered. And if the document has been duly present- 
ed for registration within 30 days after the making of such order, the 
registering officer shall obey the same, and thereupon shall, so far as 
may be practicable, follow the procedure prescribed in sections 58, 59 and 
60. Such registration shall take effect as if the document had been regis- 
tered when it was first duly presented for registration. ” 


The defendants contended that the provisions of this section 
render it necessary that there should be a second presentation 
within 30 days, and that second presentation must be in all 
respects similar to the initial presentation made under section 
32. Inthe first place we may point out that but for the 
evidence of the plaintiff, to which we have already referred, in 
which he says that the bond was not returned to him, but that 
it was sent to the Roorki Tahsil and was registered there, there 
is nothing to prove that the document was not in fact duly 
presented a second time by a duly authorised agent. The 
evidence of the plaintiff on this particular point is very 
vague. As we have already pointed out, he is speaking of 
a very ancient matter, and he does not even say who it was 
who brought the document for registration, and it is only an 
inference which may be drawn from his evidence that ite was 
the Judge, that is the Registrar, who directed the document 
to be sent back to the Sub-Registrar for registration.” In 
our opinion, it would be hardly reasonable to bind the plain- 
tif by this vague statement and to hold that it is sufficient 
to rebut the strong presumption in favour of everything 
required by the Act having been duly performed. However, 
even if we assume in favour of the defendants that the bond 
after it had been adjudicated upon by the Registrar was 
not returned by the Registrar to Bansi Lal or his attorney 
but was forwarded direct to the Sub-Registrar, we think 
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the matter ought to be dealt with as a defect in procedure. 
Section 87 provides that :— 


“ Nothing done in good faith pursuant to this Act, or any Act here- 
by repealed, by any registering officer, shall be deemed invalid merely 
by reason of any defect in his appointment or procedure,” 


, Tf it was irregular of the Registrar to send himself the 

bond to the sub-registrar instead of handing it back to 
the applicant, the irregularity was the irregularity of the 
Registrar not of the applicant. It is no doubt true that 
their Lordships of the Privy Council say in this case of 
Mujib-un-nissa v. Abdur Rahim, in dealing with the 
acceptance by the Registrar of the document from the agariey 
of a deceased person :— 


“Tt has been suggested, however, that the error of a Registrar-was 
a defect in his procedure only, and accordingly under section 87, does 
not invalidate the act of registration. To their Lordships the error 
appears to be of a more radical nature. When the terms of section 32 
are considered with due regard tothe nature of registration of deeds, 
it is clear that the power and jurisdiction of the Registrar only come 
into play when he is invoked’by some person having a direct relation 
to the deed.” 


Their Lordships were here dealing with the initial presen- 
tation for registration and that presentation was made by 
a mere volunteer. For the purposes of the point we are now 
dealing with, it must be presumed that the bond was originally 
presented by a person duly authorised and that the error, 
if any, which was committed was the sending of the bond 
by the Judge to the Sub-Registrar instead of handing it back 
to the party to be presented. In our opinion the second 
point which has been argued in support of the decision of 
the learned Subordinate Judge also fails. 


We, therefore, hold that the appeal should be allowed. 
We accordingly allow the appeal, set aside the decree of the 
learned Subordinate Judge and remand the case to his court 
under Order 41, Rule 23 of the Code of Civil Procedure, to 
be heard and determined according to law. The appellant 
will have his costs in this Court. Other. costs will abide 
the result. 


S. M. , Appeal allowed, 
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RASHIK LAL 
versus 
RAM NARAIN AND OTHERS.* 
Contract Act (IX of 1872), section 39—Morlgage—Part of the consi- 
deration unpatd— Rescision—Conveyance— Contract. 


A registered mortgage, the consideration of which has partially 
failed is enforceable at the suit of the mortgagee inasmuch as the interest 
in the property mortgaged passed to him immediately upon registration. 


Per KARAMAT Husain, J.—There is a fundamental distinction 
between a contract and a conveyance, /.¢., a transfer of an interest in 
land, and for this reason the rights and duties of the parties to a contract 
are quite different from the rights and duties of the parties to a 
conveyance. 


A mortgage under the Transfer of Property Act is a transfer of 
an interest in the land mortgaged and not a mere contract. Section 39 
of the Contract Act has no application for the simple reason that it deals 


with contracts, and a mortgage when registered is not a contract but a 
transfer. 


Gokul Chand v. Rahman, [1907] 42 P. R., 274 (No. 59) dissented bis 

Query (Per CHAMIER, J.)}—-Whether a court is bound in every case to 
enforce a mortgage according to the latter where the whole of the 
mortgage money has not been advanced, 

SECOND APPEAL, from a decree of H. E. Holme, Esqr., 


District Judge of Jhansi, confirming the decree of Babu 
Girdhari Lal, Subordinate Judge, 


The facts of the case are briefly as follows :— 


Bachu Lal and Gulzari Lal were the owners of an indigo 
factory, they usufructuarily mortgaged half of it to Cheda 
Lal, the father of the plaintiff, in August, 1894. Subsequerfftly 
they sold the whole of it to Rashik Lal in May, 1395, and left 
Rs. 750 to be paid to Cheda Lal for the usufructuary mortgage, 
On 29th August, 1898, Rashik Lal, the defendant, executed 
a mortgage by way of conditional sale of the indigo factory 
and the zemindari property in favour of Cheda Lal for 
Rs. 5,000, which consisted of a Hundi for Rs, 2,000, Rs, 128 
cash paid before execution, Rs. 125 paid in registration, and 
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Rs. 750 on account of the prior usufructuary mortgage. The 
Hundi was, however, stolen by Cheda Lal, and it was not 
cashed ; the defendant served a notice, dated 28th September 
1898, on Cheda Lal, threatening to sue him for damages for 
breach of contract and to prosecute him for fraud and theft; 
but ‘no such steps were taken. The plaintiffs, who are the sons 
of Cheda Lal, sue for recovery of Rs. 1,000 and interest there- 
on, and in default for foreclosure. The defence was fraud, 
failure of consideration and other like pleas, The court of 
first instance gave a decree as prayed for; on appeal the 
learned District Judge confirmed it but held that the Hundi 


was stolen by Cheda Lal. The defendant filed the present 


second appeal'in the High Court. 


Mohan Lal Sandal, for the appellant, contended that 
owing to the partial failure of the consideration, the mort- 
gage deed in suit was invalid and the plaintiffs were not 
entitled to sue thereon ; he relied on 

Gokul Chand v, Rahman, [1907] 42 P. R., 274 (No. 59.) 

If the mortgage be held valid, the plaintiffs were entitled to 
interest up to 28th September, 1898, when notice was served, 
He relid on 

Section 39 of the Contract Act, and - 

Subba Rau v. Devu Shetti, [1894] L L. R, 18 Mad., 126. 

He distinguished 

Bajrangi Sahai v. Udit Narain Singh, [1906] 10 C. W. N., 932. 

He referred to l 

Ajudhia Pershad v. Sidh Gopal, [1887] 1. L. R., 9 All, 330. 

Abhai Narain Singh v. Padarth Singh, S. A. 1174 of 1910, decided on 
11th July, 1911 (unreported). 

Sundar Lal, for respondents, contended that section 39 
of the Contract Act did not apply, inasmuch as it was a transfer 
of interest in the properly; it was not a mere contract. As 
soon as the mortgage-deed was executed, the interest in the 
property passed, and the remedy open to the mortgagor was 
to sue for recovery of the consideration ; he did not sue, 
He relied on : ' 

Baijnath v. Paltu, [1908] 1. L. R, 30 All, 125. 


Mohan Lal Sandal, was heard in reply. 
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The following judgments were delivered. 


KARAMAT HUSAIN, J.—On the 26th of August, 1898, the 
defendant, Rashik Lal, executed a conditional sale in favour of 
Chheda Lal, the predecessor in interest of the plaintiffs, to 
secure a sum of Rs, 5,000. He stipulated that he would pay 
the principal and interest on Kuwar Sudi Puno, Sambat i956 
(i e, 18th October, 1899), and would redeem the zamindari 
property, and that if he failed, the property should be deemed 
to have been sold and the consideration was acknowledged to 
have been received as follows :— 


Rs. 
Deducted e diss toe wwe 750 
Received before execution of EEA see eee 125 
Shall receive at registration .. See wee 125 
Received a Hundi drawn by Chheda Lal., st ves 4,000 


The plaintiffs brought an action ai the recovery of Rs, 
{,000 principal and Rs, 1,790-1-3 interest, or for the possession 
of the property sold conditionally. They alleged that the 
sum of Rs, 4,000 had not been paid. 

The pleas in defence were that no consideration for the 
mortgage was paid by Chheda Lal, that the mortgage was 
obtained. by fraud, that compound interest was barred by 
time, and that the plaintiffs were liable to pay damages in 
consequence of the loss suffered by the defendant on the 
ground of non-payment of Rs, 4,000. The suit was decreed by 
the court of first instance. The defendant appealed and 
contended that the mortgage deed was obtained by fraud ; 
that the sum of Rs. 1,000 sued for, was not advanced; that the 
mortgage contract was rescinded by the defendant ; that the 
mortgage was unenforceable because of its breach by Chheda 
Lal, that compound interest was not to be awarded and that 
the defendant was entitled to damages caused by the won- 
payment of Rs. 4,000. 

The lower appellate court found on ‘all the points 
raised before it against the defendant-appellant and dis- 
missing the appeal confirmed the decree of the court of 
first instance. In second appeal it is urged that as the sum 
of Rs. 4,000 was not paid, the mortgage was invalid, that even 
ifit was valid, the defendant, in consequence of the non- 
payment of Rs. 4,000 rescinded it by his notice, dated the 28th 


had a 
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of September, 1898, that he was entitled to do so under section 
39 of the Indian Contract Act, 1872; (see 18 Madras, 126, 
Punjab Record for 1907, p. 274, 10 C. W. N., 923,) and that 
the whole of the mortgaged property cannot be foreclosed. 
There is no force in any of the points taken by the learned 
vakil for the appellant. There is a fundamental distinction 
between a contract and a conveyance, #.¢,a transfer of an 
interest in land, and for this reason the rights and duties of 
the parties to a contract are quite different from the rights 
and duties of the parties toa conveyance. In the case be- 
fore us, I am concerned with one of those distinctions which 
is recognised in section 54 of the Transfer of Property Act. 


In a sale, in the absence of any contract to the contrary, 
the ownership of the property sold passes from the vendor 
to the vendee as soon as the sale deed is registered. Neither 
the delivery of possession nor the payment of the price is a 
condition precedent to the passing of the ownership. The 
latest case of this Court on the subject is Baijnath Singh v, 
Paitu (*), 

A mortgage under section 58 of the Transfer of Property, 
Act, is “the transfer of an interest in specific immoveable pro- 
perty for the purpose of securing the payment of money 
advanced or to be advanced by way of loan on existing or 
future debt, or the performance of an engagement which may 
give rise to a pecuniary liability.” The definition shows that 
a mortgage under the Transfer of Property Act is a transfer 
of an interest in the land mortgaged and not a mere contract, 
It therefore follows that no sooner a valid mortgage deed is 
registered, an interest in the property mortgaged, in the 
absehce of any contract to the contrary, vests in the mort- 
gagee notwithstanding the fact that the mortgage money has 
not been paid by the mortgagee to the mortgagor. The mere 
non-payment of the mortgage money cannot have the effect 
of rendering the mortgage invalid. The remarks of FARRAN, 
C. J., Tatia v. Babaji (°) are worth noticing. He says :—‘ I 
am not, however, as at present advised, prepared to assent to 
the train of thought which puts conveyances of lands in the 
mofussil perfected by possession or registration where the 


‘consideration expressed in the conveyance to have been paid 


(1) [1908] W. N., p. 38. (2) [1896] I. L R., 22 Bom., 176, 183. 
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has not in fact been paid, in the same category as contracts 
void for want of consideration. The radical distinction between 
a perfected conveyance and a contract does not seem to me to 
have been sufficiently borne in mind throughout the judg- ` 
ment.” 


Of course, if there is a contract to the contrary in the 
mortgage deed, no interest in the property mortgaged vests 
in the mortgagee on the registration of the mortgage deed 
but in the mortgage deed of the 29th of August, 1898, there 
is nothing to that effect. For the above reasons I would 
hold that the mortgage deed, dated the 29th of August, 1898, 
was a valid mortgage. 


The next point is that the mortgagor by his notice, 
dated the 28th of September, 1898, rescinded the con- 
tract of mortgage on the ground that out of the considera- 
tion Rs. 4,000 were not paid by the mortgagee. The oper- 
ative part of the notice is to the following effect :—“ You must 
return the Hundito us or the money together with the loss 
suffered by us owing to the non-payment of Rs. 4000. If you 
do not do so we shall sue you on the ground of your fraud, 
dishonesty and breach of contract.” There is nothing in 
the notice, as I read it, to express any intention of rescinding 
the so-called contract of mortgage. It simply threatens to 
sue the mortgagee for breach of contract. Supposing that 
it does convey the meaning contended, I am of opinion that 
section 39 of the Indian Contract Act has no application, 
for the simple reason that it deals with contracts and a 
mortgage when registered is not a contract but a transfer, 
In Subba Rau v, Deon Shetti (4), MUTTU SAMI AYYAR, J., 
observed :—“ Under section 39 of the Contract Act the fort- 
gagee was entitled to cancel the contract of mortgage og the 
ground that the mortgagee in contravention of his agreement 
incapacitated himself for performing it in its entirety,” 


The terms of the mortgage are not before me, and I am 
therefore not in a position to say whether there was or was 
not a specific agreement between the mortgagor and the 
mortgagee, that no interest in the property mortgaged would 
pass without the payment of the entire mortgage money. 

(x) (1894] I, L. R., 18 Mad., 126, 


ona, 
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If there was no such stipulation, then with due respect to 
the learned Judge, I am unable to hold that section 39 of the 


Contract Act empowers a mortgagor to rescind a mortgage 
in which an interest in the property mortgaged has already 


vested in the mortgagee. 


In Gokul Chand v. Rahman (1), it was held by a Full 
Bench that in the absence of a specific contract postponing 
payment, failure to pay full consideration as agreed upon 
whether to the mortgagor or to a prior incumbrancer 


after the said payment has been demanded by the mortgagor ` 


avoids the mortgage and destroys the mortgagee’s lien and 
right to possession even on subsequent tender of the unpaid 
consideration it being immaterial whether the non-payment 
has or has not caused inconvenience or lossto the mort- 
gagor,” The previous rulings of the Punjab Chief Court 
were conflicting and the Full Bench put 'an end to the 
conflict. No reason whatsoever is given for the rule laid 
down and the radical distinction between a contract and 
a transfer of an interest in land is totally ignored. With 


due” respect, I am unable to accept the view taken by the 
Full Bench, 


In Bajrangi Sahai v, Udit Narnin Singh (2) MACLEAN, 
C. J,, said:—“I do not for myself see why the mortgage 
which was registered is not a perfectly good mortgage to 
the extent of the money actually advanced. It is said that 
this view is inconsistent with that taken by the Madras 


High Court in the case of Minakshi Sundrum v. Ayyatharal’ 


(4). But when we come to examine that case, I do not think 
it is an authority for the proposition contended for. There the 
court,found in effect that the mortgagor had a right to cancel 
the contract.and cancelled the contract, and it was also found 
that fhe mortgagee had acquiesced in that cancellation for 
about eight years. Whether there was any power in that 
case to cance! the contract is a question which we need not 
enter into, There is no such suggestion in the present 
case. There is no suggestion that the mortgagor has 
“cancelled the contract or that he had power to do so.” 


The Calcutta case of Bajrangi Sahai is, in my opinion, 


(1) [1907] 42 P, R., Case 59, p. 274 
(2) [1906] 10 C. W. N., 932. (3) [1894] I. L. R., 18 Mad., 136. 
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no authority for the proposition that a mortgagor, when 
the interest in the land mortgaged passed to the mort- 
gagee, has any power to cancel the mortgage. I may 
note that the reference to the Madras case is wrong. The 
correct reference is I. L. R., 18 Mad., 126. 


Section 4 of the Transfer of Property Act does not put 
an end to the vital distinction between a contract and a 
transfer of an interest in land, for it only enacts that the 
chapters and sections of the Transfer of Property Act which 
relate to contracts shall be taken as part of the Indian 
Contract Act, 1872. But in a mortgage as soon as an inter- 
est in the land mortgaged vests in the mortgagee, the 


transaction ceases to be a contract and becomes a transfer 


of immovabale property to which section 4 of the Transfer 
of Property Act does not apply. 

The mortgage, dated the 29th of August, 1898, was a 
single transaction, and the entire property mortgaged was 
subjected to every pie of the mortgage money advanced, the 
mortgage of the entire property mortgaged was, in my 
opinion, therefore, perfectly good to the extent of the sum of 
Rs. 1,000 (one thousand), which according to the finding of 
the lower appellate court was actually advanced by the mort- 
gagee. The plaintiffs are entitled to recover the sum of 
Rs. 1,000, with interest, at the rate agreed upon. If the 
defendant fails to pay, they are entitled to foreclose the 
whole of the property mortgaged. For the above reasons, 
I would dismiss the appeal with costs. I extend the time 
for redemption to the 2oth of July, 1912. l 

CHAMIER, J.—This was a suit by the respondents upon a 
mortgage by way of conditional sale made in favour of their 
father, Chheda Lal, by the appellant, Rashik Lal, on August 
29th, 1898. The consideration forthe mortgage consisted of 
a cash advance of Rs. 250,a sum of Rs. 750, due upon a 
previous mortgage, and a Hundi for Rs. 4,000 drawn by Chheda 
Lal in favour of the appellant upon a firm in Cawnpore, The 
Hundi was stolen from the appellant bya man in the service 
of Chheda Lal, and the latter failed to make good the amount 
of the Hundi to the appellant. The respondents admit that 
the greater part of the consideration failed in this way. They 


have sued for recovery of the sumof Rs. 1,000 and interest 
zy, 


4 
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thereon in accordance with the deed and for foreclosure in case 
of non-payment, The suit was resisted upon the ground that 
as the mortgagee had failed to carry out his part of the con- 
tract, his sons were not entitléd to enforce the mortgage accord- 
ing toitsterms. This defence having been rejected by the courts 
befow, the mortgagor has appealed to this Court He relies 
_upon the decision of a Full Bench of the Punjab Chief Court 
in Jalla v. Gehna(') and the decision of the Madras High 
Court in Subha Rai v. Deon Shetti (3). The respondents rely 
upon the decision of the Calcutta High Court in Munshi 
Bajrangi Sahai v. Udit Narain Sing (8), a number of deci- 
sions of this Court, the last of which is that in Bayinath Singh 
v. Paltu and others ($), and two decisions of the Bombay 
High Court, cited in the case last mentioned. The cases in 
this Court and in the Bombay High Court were all cases in 
which the purchase of immoveable property had failed to 
pay part of the purchase money and it was held that the sale 
was nevertheless a completed transaction and passed title to 
the purchaser. In this Court it has been held in many cases of 
the kind that a purchaser suing for possession of property who 
has not paid the whole purchase money may be required to 
pay the balance before he is allowed to execute a decree for 
possession, The Bombay High Court have held distinctly 
that a vendor of immoveable property by a registered sale deed 
is not entitled to rescind the sale on the ground that part of 
the purchase money has not been paid. There appears to be 
no distinction in principle between the case of a sale and 
that of a mortgage. The reasons for holding that where the 
ownership of immoveable properly has been transferred by way 
of gale, the seller cannot rescind the transaction because the 
purchaser refuses to pay the price promised but must .sue for 
th® same sum to apply with equal force to the case where an 
interest in immoveable property has been transferred by way 
of mortgage and the mortgagee refuses to advance part of the 
money agreed to be advanced. I think, therefore, that the 
decision of this Court and of the Bombay High support the 
contention of the respondents. The Calcutta High Court in 
the case cited gave a decree for foreclosure to a mortgagee, 


(1) [1907] P.R.,p.274, (2) [1894] I. L. R., 18 Mad., 126. 
(3) [1906] 10 C. W. N., 932. (4) [1908] W. N., p. 38. 
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though he had failed to pay thẹ whole of the mortgage money 
to the mortgagor. The decision of the Punjab Chief Court 
no doubt goes the whole length of the appellant’s contention 
in the present case, but the learned Judges do not seem to have 
regarded the mortgage asa transfer of an interest in ,im- 
moveable property or to Have distinguished between a con- 
tract to mortgage and a completed mortgage. They seem to 
have decided as they did upon the broad ground that it is 
inequitable to allow a mortgagee to sue upona mortgage 
where he has failed to advance part of the money agreed to 
be advanced. The Madras decision rests upon the view that 
in such a case a mortgagor is entitled to rescind the mort- 
gage, and the court seems to have held that the mortgage in 
question in the case had in fact been cancelled by the mortga- 
gor. I am not prepared to say that the court is bound in every 
case to enforce the mortgage according to the latter where the 
whole of the mortgage money has not been advanced. For 
example, where the mortgagee sues for possession, he may, 


_I think, be required to pay the balance of the mortgage 


money before he takes out execution of his decree, and there 
may be other cases in which he may properly be put upon 
terms. In the present case there seems to be no reason for 
not passing a decree as prayed, Under the decree, the 
appellant mortgagor will be given an opportunity of repaying 
the amount which he received from the mortgagee. Even 
if the mortgagor in such a case is entitled to rescind the 
mortgage, he can do so only upon repaying the amount 
advanced to him, It was suggested in the course of the 
argument for the appellant that he had in fact rescinded the 
mortgage. There is no evidence of this. The commumica- 
tion relied upon so far from evincing a desire to rescind shows 
that he intended to enforce the mortgage. In my opinion, 
he was not entitled to rescind and never made any attempt 
todo so, I agree that the appeal should be dismissed, but 
I would extend the time for redeniption to July 2oth next, 


By THE CouRT.—The order of the Court is that the 
appeal will be dismissed with costs. The defendants will 
-have time to redeem up to the 2oth July, 1912. 


M. L S. Appeal dismissed, 
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e Civil Procedure Code (Act V of 1908), section rr5—Revision—Power of pales 


High Court, GRIFFIN, J. 

In revision it ought to be seen whether the order passed by the 
Court below was advisable for the ends of justice between the parties 
and not so much whether one party or the other had been prejudiced. 

CIVIL REVISION against the order of Pandst Girraj 
Kishore Datt, Judge, Small Cause Court of Agra, exercis- 
ing the powers of a Subordinate Judge. 

The facts were these :—The plaintiff sued for possession 
of a shop and recovery of its rent. The defendant denied 
the tenancy and the plaintiffs title. Parties adduced evi- 
dence. After the arguments were over, the plaintiff tendered 
in evidence a document relating to her title. The court 
refused to take it at that late stage, and decided the suit on the 
evidence on the record. The suit was dismissed on the find- 
ing that the plaintiff had failed to prove her title. The plain- 
tiff appealed. Arguments in appeal were heard; then the 
appellant (plaintiff) applied, under Order 23, Rule 1, for per- 
mission to withdraw the suit with liberty to bring a fresh 
suit. The court granted the application, holding that the 
suit might have failed by reason of the formal defect that 
the plaintiff had not impleaded her sons as pro forma defen- 
dante, and that an opportunity should be given to her to 
produce her title-deed. The defendant came in revision to 
the High Court. 


Nehal Chand, (for the opposite party, plaintiff), took a 
preliminary objection to the hearing of the revision :—No 
revision lies from an order granting leave to withdraw. There 
is no decree; the case has not been “decided” within the 
meaning of section 115, Civil Procedure Code, for, there has 
been no adjudication upon the merits of the case in any way, 
but they are left to be decided by a future suit. 
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Jogindro Nath v. Sarut Sunduri Debi, [1891] 1. L, R,, 18 Cal, 322. 


No doubt, there are cases in .which revisions from such 
orders have been entertained ; as in the case of 


Mary Dick v Louisa Dick, [1893] I. L. R., 15 All., 169. 
But it is very doubtful whether a revision lies from „such 
orders, The scope of section 115 is very limited. 


S. K. Dar (with him Tef Bahadur Sapru), for the 
applicant, in reply to the preliminary objection :—Revisions 
have always been entertained from such orders. The word 
“decided” in section 115 does not necessarily mean that 
there should have been an adjudication on the merits of the 
case, If that were so, there could be no revision in a case 
which is thrown out by a court on the supposed ground of 
jurisdiction. “Decided,” here, means “disposed of”. 


[The preliminary objection was overruled and the case 
heard on the merits] 


Order 23, Rule 1 deals with the withdrawal ofa “suit”. 
Primarily, therefore, it is the original court alone that 
can give permission to withdraw. Even if an appellate 
court has jurisdiction to act under that rule, it can do so 
only under the circumstances laid down in clause (a) or 
clause (4). -Clause (a) did not apply, as there was no formal 
defect for which the suit was bound to fail. The non-joinder 
of the plaintiff's sons was not such a defect. Then the 
question is whether there were “other snfficient grounds” 
within the meaning of clause (4). These words have been 
interpreted to mean grounds analogous to that mentioned 
in clause (a); they do not apply to a case where there is a 
defect in the evidence adduced. 4 

Kharda Co, v. Durga Charan Chandra, [1gog] 11 C. L. Jy 45, 

Mabulla Sardar v. Rani Hemangini Debi, [1910] 11 C. L. J., 12. 

The evidence produced by the plaintiff was insufficient 
and incomplete; that is not a. sufficient ground within the 
meaning of clause (6). Both parties adduced evidence; the 
defendant produced a mass-of evidence to sustain his plea 
of proprietary and adverse possession. Thereafter the plaintiff 
could not be allowed to withdraw, and thereby prejudice the 
defendant. f 


Mahipat Shamla v, Nathu Vithoba, [1909] 11 Bom., L, R, 1109. ~- 


—s 
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The nature of the prejudice is pointed out in the case in 
nc L. J., cited above, at p. 47. ` 
The appellate court’s powers in this respect are more 
limited and more rarely exercised than those of the original 
courte For, when a case has been decided, a new state of 
things and new considerations arise. 
` Nehal Chand, for the opposite party :— 


An appellate court has jurisdiction to act uuder Order 23, 
Rule 1, by virtue of section 107, clause (2), Civil Procedure 
Code. 

Ganga Ram and another v. Data Ram and another, [1885] 1. L. Ru 

8 All, 82. 

An appellate court can grant permission to withdraw even 

on the ground that the plaintif by reason of some mistake or 


other cause has not been able to produce the whole evidence. 
Mussamat Khatoon Kunwar v. Hurdoot Narain, [1873] 20 W.R., 
163. 

Woodroffe and Ameer Ali: Code of Civil Procedure, p. 1034. 

Then, there is no illegality or irregularity on the part 
of the court below on which revision can lie. The question is 
whether it has acted illegally or with material irregularity in 
the exercise of its jurisdiction, 

Amir Husain Khan v. Sheo Baksh Singh, [1884] L L. R., 11 Cal., 

6P.C. 

No injustice or prejudice has been done to the defendant. 
His interests do not suffer in any way. The effect of the 
order is as if no suit had been brought. The defendant's 
right of defending any future suit that may be brought is 
not affected in any way. 

$ K. Dar, replied :— 

The case in 20 W. R. was considered in 11 C. L. J., 45, 
there the defendant took no objection to the application 
for permission to withdraw. Plaintiff should have applied 
for leave to the origiņal court, 


The following judgment was delivered by. 


GRIFFIN, J—This was a suit brought by the plaintiff for 
possession of a house by ejectment of the defendant. Evidence 
was adduced by both sides. After the time fixed for the produc- 
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tion of documents had passed, the plaintiff tendered in'evidence 
a certain document purporting to be a title-deed. The court 
refused to admit it in evidence on the ground that it had 
been produced too late. The suit was dismissed. The 
plaintiff appealed, one of the grounds taken being that the 
first court ought to have admitted in evidence the document. 
Arguments were heard before the court below, but before its 
decision, the plaintiff applied for permission to withdraw 
the suit under the provisions of Order 23, Rule 1 of the 
Code of Civil Procedure. The court. below granted the 
application. The court below was of opinion that the plain- 
tiff ought to have been given an opportunity to withdraw, 
for even if her document of title were produced in time, her 
suit might have failed by reason of a formal defect in the 
frame of the suit inasmuch as the sons of the plaintiff should 
have been impleaded as pro forma defendants, and that some 
latitude must also have been allowed to the plaintiff who is 
a purda-nashin lady. Against the order of the court below 
allowing the plaintiff's application to withdraw from the 
suit this present application for revision has been filed. 
The grounds taken are that the order cf the lower court was 
contrary to law, that the order of the lower court had 
seriously prejudiced the applicant, and that the court below - 
had no jurisdiction at that late stage of the appeal to pass 
the order complained of. A preliminary objection is raised 
against the hearing of the application on the ground that no 
application ‘lay. Ido not think there is any force in this 
objection. The first and third grounds may be taken to- 
gether, Itis not denied that under certain circumstances 
a court of appeal has power to allow the plaintiff to with- 
draw. Itis contended that in this case the court below 
should not have exercised that power. The rulings reported in 
11 Calcutta Weekly Notes, 46 and 512, and 11, Bombay Law 
Reporter, 1109, have been placed before me. In the latter 
ruling an application for revision was granted on the ground 
that the court should not allow a withdrawal after the parties 
had adduced their evidence—if such withdrawal prejudiced 
the defendant. In revision I ought to see whether the order 
passed by the court below was advisable for the ends of 
justice between the parties and not so much whether one 


if 
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party or the other had been prejudiced. The plaintiffs suit 
has been allowed to be withdrawn and the defendant has 
been allowed his costs. If the plaintiff institutes a new suit 
on the same cause of action, the defendant can produce his 
evidence again in the lower court. The fact that he pro- 
duced his witnesses at the first hearing of the case will not 
impair the value of their evidence. In my opinion the order 
passed by the lower court cannot, under the circumstances of 
the case, be called an improper order. In exercising its 
discretion the court has allowed the suit to be withdrawn 
and the reasons given by the court below for so exercising 
its discretion appear to me to be sufficient. I, therefore, 
dismiss the application with costs. 


B. K. M. Application dismissed. 


SAT NARAIN AND ANOTHER 
Vet SUS ` 
BADRI NATH AND ANOTHER.* 


Pre-emption—Custom—Wajib-ul-arz—Relation as well as co-sharer— 
Preference—Resale to co-sharer by vendee— Limitation. 


M sold certain zemindari property to P on 16th November, 1909, P 
was a stranger, and he resold it to S and K on 14th November, rgio. S 
and Æ were co-sharers of M, the original vendor. Plaintiff, who was a 
co-sharer as well as a relation of M, brought a suit for pre-emption 
on the 14th November, 1910. S and Æ, however, were impleaded on 
3rd February, 1911. The evidence in support of the custom of pre-emp- 
tion consisted of two wayib-ui-arses of 1833 and 1860, respectively. The 
one of 1833 required an intending vendor to notify his co-sharer of the 
sale, and when he refused, right was given to sell to a stranger. The 
later wajih-ul-arz recognised a general right of transfer but provided that 
first, a near relation who was a co-sharer, and then a co-sharer would 
have the right of pre-emption as against a stranger. 


Held (1) that the custom which the plaintiff was putting forward was 
a very usual custom, and consequently the finding of the court below that 
the custom was proved was justified ; 


* F. A, F. O. 108 of rg1t, 
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(2) that the suit was not barred by limitation, for it was the sale of 
the 16th November, 1909, which gave the plaintiff his cause of action ; 


(3) the second set of vendees were necessary parties in this sense 
that unless they were made parties they would not be bound by~a decree 
against their vendors, the original vendees. 


APPEAL from an order of E. E. P. Rose, Esq, Additional 
Judge of Gorakhpur, reversing the decree of the court of first 
instance, 

Suit for pre-emption. 

The facts were as below :—One Mahadeo Pandey sold a 3 
pie share in a village to Parmeshwar Datta on 16th November, 
1906. The vendee was a stranger, he resold it to two persons, 
Sat Narain and Kamla Charan—appellants in the case—on 
14th November, 1910, just two days before the expiry of the 
year, from the date of the first sale—but the sale-deed was not 
registered till the 20th. This suit was brought for pre-emption 
of the share impleaded till the 3rd of February, 1911. 

The suit was resisted on the ground that no custom of 
pre-emption, as alleged by plaintiffs, had been made out, and 
further that the suit was barred as against the appellants, 

There were two wayib-ul-arses filed by the plaintiffs, one 
of the year 1833 which provided that it would be incumbent 
on every transferor to give notice to his ‘co-sharers’, and if the 
pattidar did not take it, the vendor would be at liberty to sell 
to whomsoever he liked. The next wajtb-ul-arz was of the 
year 1863. It gave every co-sharer a right to transfer, but 
gave the first refusal to (1) the Azssahdar karibi, and after 
them to (2) Aissahdar deh, After these the vendor was at 
liberty to sell toa stanger. Beyond the two waytb-ul-arzes 
there was no evidence of custom on the record. , 

The first court dismissed the suit, The lower appellate 
court reversed the decision and remanded the case. This was 
an appeal from that order of remand. 

Tej Bahadur Sapru, for the appellants :— 

Mere production of wayib-ul-arzes was not sufficient proof 
of custom. 

Ganga Singh v. Chedi Lal, [1911] 8 A. L. J., 996 at 899, and 1007, 

[ RICHARDS, C. J.—But a custom giving a right of prefer- 
enge.to a brother as here is not a strange custom. ] 
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A wajib-ul-ars may be some evidence of custom—but no 
custom could be held to be proved from a mere mention in 


a wajib-ul-ars. Suppose it werea custom of exclusion of. 


daughters from inheritance. 

T RICHARDS, C. J.—But we say in our judgment that we 
would require very stringent proof in case of an unusual 
custom, The custom in the case in8 A. L. Jẹ, was an 
unusual custom. It is not so here.] 

A pre-emptor has to prove a bond of co-ownership with 
the vendor. Even the older cases made a waytb-ul-are if 
it mentioned pre-emption prima facie evidence of custom 
rather than of contract. If only the waytb-ul-arz of 1833 had 
been produced, the custom set up would not have been held 
proved. 

RICHARDS, C. J.—No, it would not give him any pre. 
ferential right.] 

The wayib-ul-asz of 1863 was slightly deficient. It could 
not be an amplification of that of 1833, it brought in a new 
class of pre-emptors. 

[RicHaRpbs, C. J.—But may it not be said that it is a 
fuller record than that of 1833 ?] 

As to question of limitation defendants were not implea- 
ded in time, 

Braj Narain Gurtu (for Iswar Saran), for respondents, was 
only called on to reply to question of limitation. 

When wé filed the suit, the sale-deed had not been regis- 
tered, so no actual transfer had taken place and no title had 
passed, 

The following judgment was delivered by 

RICHARDS, C., J.—Two points are raised in the appeal. 
Firstly, that the evidence adduced in the court below was not 
sufficient to prove the custom ; and, secondly, that the suit is 
barred by limitation against the defendant-appellant. The 
sale took place on the 16th November, 1909. The original 
vendees resold the property to the appellants on the 14th of 
November, 1910. The suit was instituted on the 15th of 
November, 1910, but the present appellants were not implead- 
ed as defendants until February, 1911. The sale’ deed of the 
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14th November, 1910, was not registered until the 21st of 
November, 1910. It, thus, would appear that the present ap- 
pellants were no parties to the suit until after the expiry of 
one year from the date of the original sale. The plaintiff is 
admittedly a co-sharer with the original vendor, he is also’an 
own brother, The original vendees were strangers. The 
second set of vendees, who are appellants here, are co- ` 
sharers but not relations. The evidence in support of 
custom consists of the wajib-ul-arz of 1833 and that of 1860, 
According to the custom as worded in the waj1b-ul-arz of 1883, 
there was a right of pre-emption to a co-sharer in the case 
of sale to a stranger. According to the record in the 
wajib-ul-a1g of 1860, there is a right of pre-emption, first, to 
an own relation who is a co-sharer and then to the co-sharer 
against the strangers, The court below has found that the 
custom exists and that the plaintiff as a co-sharer, whois a 
relation, has a right against the defendants-appellants: who are 
co-sharers but not relations. We do not feel ourselves in the 
position to say that this finding was not justified. The 
custom which the plaintiff is putting forward was a very 
usual custom, vzs., the custom of a co-sharer whois a’ rela- 
tion, having a right of pre-emption against the co-sharer who 
is not a relation. So far as the finding of the court below 
is a finding of fact, it is binding on us in second appeal. 

With regard to the 2nd point, wez., of limitation, we think 
on the facts that the suit is not barred. It was the sale of 
the 16th of November, 1909, which gave the plaintiff his cause 
of action. He could not prevent the original vendees from 
re-selling the property, but these vendees must be taken to 
have bought the property subject to the plaintiffs right to 
pre-empt. They, of course, were necessary parties in this s€nse 
that unless they were made parties they would not be bound 
by a decree against their vendors, the original vendees, 
We have already pointed out that the sale to the appellants 
was not made until the 14th of November, r910, and that the 
sale deed had not been registered when the present suit 
was instituted. In our opinion the appeal fails and ought 
to be dismissed. We accordingly dismiss the appeal with 
costs. 


S, M, ot 5 f Appeal dismissed, 
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(Act XV of 1877), Schedule TI, Articles g4 and 144. 


According to the Mahomedan law, in the absence of a duly appoint- 
ed testamentary guardian, a minors property would devolve first on the 
father and his executor, next on the paternal grandfather and his executor, 
and failing these, the right of nomination of a guardian would rest in 
the ruling power and its administration. 


A de facto guardian of a Mahomedan minor may, by his de facto 
guardianship, assume important responsibilities in relation to the minor’s 
property, but he cannot thereby clothe himself with legal power to sell. 


Quere, Whether according to the Mahomedan law, a sale bya 
de facto guardian, if made for necesisty, or-for the payment of an ancestral 
debt affecting the minors property, and-if beneficial to the minor, is alto- 
gether void or merely voidable? 

Article 44 of Schedule I] of the Indian Limitation Act, 1877, has no 
application to a case, where the sale is effected by a wholly unauthorised 
person. 


The appellant obtained possession of a village under a usufructuary 
mortgage, dated znd December, 1835, executed in his favour for a term 
of 10 *years, by its Mahomedan proprietor, who died on the 12th 
August, 1887, leaving a will by which he bequeathed his entire estate to 
his four grandsons in equal shares. On the 15th June, 1889, the three 
elder grandsons, on their own behalf, and one of them, purporting to 
act also as the guardian of the respondent, who was then a minor, sold 
the village to the appellant. On the 14th September, 1905, the respond- 
ent, who attained his majority in 1892 or 1893, brought the suit against 
the appellant for redemption of his share of the village, 

ffeld, affirming the court of the Judicial Commissioner, that under 
the Mahomedan law, the sale, which was unnecessary and not bene- 
ficial to the minor, was by an unauthorised person and therefore, void ; 
that the respondent on attaining his majority was entitled to treat the 
mortgage as subsisting so far as he was concerned ; that the possession 
by the appellant did not become adverse to the respondent until the 
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and December 1895; that the suit was not barred under the Indian 
Limitation Act (Act XV of 1877), schedule II, Article 144 ; and that the 
respondent was entitled to redeem his share of the village subject to 
equities between the parties, 

APPEAL againsta judgment and decree of the court of*the 
Judicial Commissioner of Oudh, varying a decree of the court 
of the District Judge of Lucknow, which affirmed a decree 
of the court of the Subordinate Judge of Lucknow. 


The facts of the case are as follows :—On the 2nd of 
December, 1885, Amir Haider mortgaged }§ of the village 
of Kabirpur for Rs. 13,000 to Mata Din Sah (defendant- 
appellant). This mortgage was not redeemable till the 
2nd of December, 1895. On the 7th of August, 1886, 
he mortgaged a \%th interest in the village of Karora, | 
for Rs. 3,000, to the same person, On the 12th of August, 
1887, Amir Haider died, leaving the two mortgages unredeem- 
ed, but having bequeathed all his property, under a will, | 
dated the 7th of December, 1886, to his four grandsons— 
Majid Husain (defendant No, 2); Ashraf Husain (since 
deceased, now represented by his sons, defendants Nos. 4 to 
8); Muhammad Ali (defendant No. 3); and Ahmad Ali 
(plaintiff-respondent), then a minor, 


After the death of Amir Haider, his three elder grandsons 
and Ashraf Husain, professing to act for Ahmad Ali (plaintiff- 
respondent), on the 26th.of January, 1889, effected a further 
charge of Rs, 2,000 in continuation of the mortgage-deed, dated 
the 2nd of December, 1885, and, on the 15th of June, 1889, 
executed a sale-deed, whereby they transferred to Mata Din 


` Sah (defendant-appellant) the whole of the village of Kabicpur 


for a consideration of Rs. 18,500. Out of this consideration, 
Rs, 15,000 represented the mortgage-money due in respect 
of the deeds, dated the 2nd of December, 1885, and the 26th 
of January, 1889. A sum of Rs. 3,000, however, was credited 
to the redemption of the mortgage, dated the 7th of August, 
1886, of Karora, in respect of which Mata Din Sah (defend- 
ant-appellant) had further to reimburse himself for a payment 
of Rs. 412 on account of land revenue, The balance of Rs, 88 
was rounded off by a cash payment. Under this transaction 
the whole of the village of Kabirpur passed to Mata Din Sah 
(defendant-appellant), while Karora, released from the encum- 


VOL. IX] PRIVY COUNCIL, 217 


brance created by the mortgage-deed, dated the 7th of 
August, 1886, was restored to the four grandsons of Amir 
Haider, Ahmad Ali (plaintiff-respondent) attained his ma- 
jority in 1892, but took no action to dispute the transaction 
until, by the expiration of a period of 12 years, adverse 
. possession, his title and that of his brothers in the village of 
Karora had become absolute and unassailable on the 15th of 
June, r901 ; on the 14th of September, 1905, he instituted the 
present suit for redemption of his portion of ¥ iu the interest 
of # in the village of Kabirpur which, as he alleged, his 
brothers had no right under the Mahomedan Law to sell 
on his behalf by the deed, dated the 15th of June, 1889, and 
upon which, according to his contention, the mortgage 
executed by Amir Haider on the 2nd of December, 1885, and 
redeemable with effect from the znd December, 1895, was 
still operative. 


The Subordinate Judge decided the first, third and fourth 
issues in the plaintiffs’ favour, and on the second issue he 
found that the sum payable by the plaintiff on redemption 
was Rs, 2,795. 

The court below found that the grandsons were not 
appointed by the will either executors or guardians, and 
he added that assuming the adult grandsons could be consider- 
ed executors, it would still remain for the appellant to show 


that the sale of the minor’s share was made for necessity and: 


in his interest. On this point he found in accordance with 
the opinion of the Subordinate Judge that although the brothers 
may have acted in perfect good faith, it was not shown that 
the sale was inevitable or that the course adopted was the best 
and most beneficial. He further held that apart from the will 
the fespondent.‘could not be bound by his brothers deed, 
and that the deed being a nullity as far as his interest was 
concerned, no question of ratification or acquiescence arose. 
Finally he expressed the opinion that the suit was not barred 
by limitation. 

The Judicial Commissioners held, firstly, that the fact of 
the family living in commensality like the members of a joint 
family of Hindus was immaterial ; secondly, they held 
that a de facto guardian of a Mahomedan minor cannot 
sell his interest in land ; and thirdly, they held that under the 
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will the adult grandsons were not appointed executors or 
testamentary guardians. They were further of opinion that the 
transaction did not admit of being ratified and on the ques- 
tion of limitation their decision was adverse to the appellant. 
They were, however, of opinion that the respondent shôuld 
restore any advantage received by him under the sale-deed 
of the 15th June, 1889, or make compensation for such advan- 
tage. 

Kenworthy Brown (A. P. Sen, with him), for the appellant. 
This is an appeal from a decision of the court of the Judicial 
Commissioner in second appeal in this case 


[De Gruyther, K. C, special leave to appeal is granted by 
the Judicial Commissioner as the case involves,-as stated in 
the certificate, a question of Mahomedan Law of great 
public importance, and my learned friend is not entitled to 
argue any other question.] 

Under section 596 of the Code of Civil Procedure (Act 
XIV of 1882) I am not limited by what is said in the certi- 
ficate. The court certifies the case as a fit one. for appeal 
to His Majesty in Council, and I am entitled to raise all 
questions of law. I am, however, prevented from raising 
questions of fact concurrently found by the courts below. 


[LORD MACNAGHTEN: Mr. DeGruyther, is there any au- 
thority for your contention ?] 


[De Gruyther: No, my Lord.] 

An executor means a person to whom’ the execution of 
the last will of a deceased person is, by the testator’s appoint- 
ment, confided, and the appointment may be Express ôr by 
necessary implication : s ° 

Probate and Administration Act (Act V of 1881), sections 3 and 7. 

The testator, here, intended to pay his debts and to admi- 
nister his estate by his major grandsons, and under the Ma- 
homedan law such an intention amounts to their appoint- 
ment as executors : 

Mahomedan Law, by Saiyed Ameer Ali, (3rd ed.) Vol. 1, p. 556; 

Digest of Mahomedan Law, by Baillie, (1875), p. 632, and 


Mahomedan Law, by S.C. Sircar, Lecture III, on the executor, his 
powers, &c. 
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- Even in England trustees nominated by a testator “to 
carry out this will,’ and “for the due execution of this my 
will,” are thereby constituted executors according to the tenor 
and entitled to probate : 

In tha Goods of Russelland In the Goods of Laird, [1892] L. R., P. D., 
360. i 

The major grandsons are, therefore, by implication exe- 
cutors. In India no probate of the will is necessary to vest 
the estate in the executors. 


[De Gruyiher : 1 admit that no probate is necessary.] 

The estate of the testator vested in the executors, who had 
power to sell it: 

Probate and Administration Act (Act V of 1881, as amended by Act 
VI of 1889), section go ; and 

In the Goods of Indra Chandra Singh, (1896] 1. L. R., 23 Cal., 580, 
at p. 588. 7 : 

It is submitted that the sale to the appellant was good 
and binding on the respondent. 


Again, the major brothers were guardians de facto of their. 


minor brother. 

[LORD MACNAGHTEN : What is a de facto guardian ?] 

A guardian de facto isa person who has the possession 
of the property of the minor. He has under certain circum- 
stances power of alienation, z. g., for necessaries, and his 
alienation for the benefit of the minor is good : 

Hari Saram Mottrav. Bhubaneswari Debi, | 1888] L. R, 15 L. A, 195. 

Under the Mahomedan Law where a de facto guardian 
has dêalt with the minor’s property, the transaction has been 
upheļg, if it is for the benefit of the minor: 

Mafaszal Rusain v. Basid Sheikh, [1906] 1. L. R., 34 Cal., 36. 

Ram Charan Sanyalv. Anukul Chandra Acharji, [1906] L L. Re 34 
Cal, 65. 


Majidan v. Ram Narain, [1903] 1. L. R., 26 All, 22. 

Hasan Ali v. Mehdi Husain, [1877] 1 L. R., 1 All, 533 

Hurbat v. Hiraji Byrampi Shanja ; [1895] I. L. R., 20 Bom,, 117, 
and 

Mahomedan Law, by Syed Ameer Ali, 3rd ed., Vol. H., ps 596. 


[Mr. AMEER ALI.—Under the Mahomedan law the 


mother’s power, as a de facto guardian, to alienate her minor ` 
> g 
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child’s property is intended in the case of moveable property, 
and is it not the case that the cases cited by you are an 
extention of that principle ?] 


[LoRD MACNAGHTEN referred to 
Baba v, Shivappa, [1895] I. L. R., 20 Bom., 199, 
where it was held that’ a mother cannot do any act to the 


property of her minor child so as to bind the minor, and 
asked counsel what he thought of that case.] 


There is no finding in that case that the mother was the 
guardian de facto. 


[LORD MACNAGHTEN, referred to 
Sita Ram v, Ameer Begam, [1886] I. L. R., 8 AlL, 324, at pp. 388—9. 


[MR. AMEER ALL—I do not think that there is any 
warrant under the Mahomedan law to empower a mother 
to deal with her minor child’s immoveable property even for 
necessaries unless she is a properly appointed guardian. | 

Reference was also made to 

Hamir Singh v. Musammat Zakia, [1875] 1. L. Rọ 1 All, 57, 
and 

Abdul Kadir v. Chidambaram Chethiyar, [1908] 1. L R., 32 Mad, 

276, 
where a view contrary to that contended for is taken. The 
respondent attained his majority in 1892, and the suit was 
brought in 1905, that is, more than 13 years after, and the suit 
is, therefore, barred. Further it was a voidable transaction, 


‘but it was not avoided. The respondent has acted upon it 


ever since he attained his majority without taking any 
steps to set it aside, and it is submitted that independently 
of the law of limitation, such lapse is evidence of ratification 
on his part: s 
Moulvi Abu Mahomed Abdul Kader v. Srimati Amti Karim Banu, 
[1888] L. R, 15 I. A., 220, at pp. 224—5. 

De Gruyther, R. C, (B. Dube with him), for the 
respondent: An elder brother is not in the position of a 
guardian under the Mahomedan law and has no power to 
deal with the property of his minor brother. The sale of the 
property of the respondent by his elder brother is void: 


Mussamat Bukshauy. Mussaiat Maldai Kooeri ; [1869] 3 B, Le Ry, 
423 (A. C.) 
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Moyna Bibi v. Banku Behari Biswas, [1902] 1. L. R., 29 Cal., 473, 
and l 

Ruttun v. Dhoomee Khan, {1868} 3 Agra, 21. 

But on the authority of 

Mafaszal Hosatn v, Basid Sheikh, [1906] 1. L. R., 34 Cal. =» 36, 
it is contended that since those cases were decided the sale of 
a*minors property by an unauthorised person is upheld, pro- 
vided it is for the benefit of the minor, But the principle of 
Mahomedan law is that an unauthorised person has no title, 
which he can transfer, but in certain cases title is acquired 
under special’ circumstances for the benefit of the minor. 
But this relates to moveable property of the minor and not to 
immoveable, In the cases of 

Hamir Singh v. Musammat Zakia, [1875] 1, L. R, 1 All, 57, 
and 

Nisam-ud-din Shah v. Anandi Prasad, [1896] 1. L. Ra, 18 All; 373, 
it was held that an unauthorised person could pass no title, 
In the case of 


Majidan v. Ram Narain, [1903] I. L. R., 26 All., 22, 


the sale of a minor's property by a de facto guardian was 
upheld on the ground that it was for the benefit of the 
minor. But here the courts in India have found that the 


sale was unnecessary and was not beneficial to the minor.. 


The fact that the elder brother was-a co-heir with the minor, 
did not constitute him the managing co-parcener entitled 
to administer and manage the minors property, and the 
sale, here, is void and not binding on the minor : l 


Pathummabi v. Vittil Ummachkari, [1902] 1. L. R, 20 Mad., 734, 


at pp. 737-8. 
Durgozi Row v. Fakur Sahib, [1906] I. L. R, 30 Mad., 197. 


Baba v. Shivappa, [1895] I, L. Rọ 20 Bom., 199, 


‘and 


Amba Shankar v. Ganga Singh, [1905] 9 Oudh Cases, 97. 
If the sale-deed cannot be justified under the Maho- 
medan law, it cannot be justified for necessity and is altoge- 


“ther void. 


Brown, replied, distinguishing 

Nisam-ud-din Shah v. Anandi Prasad, [1896] I. L. R., 18 All, 373, 
and f 

Pathummabi v. Vittil Ummachabi, [1902] I. L, Rẹ 26 Mad., 734. 
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The judgment of their Lordships was delivered by 


Lord Rorson.—In this case the appellant has been 
unsuccessful, first, before the Subordinate Judge at Lucknow, 
next before the District Judge of Lucknow, and lastly before 
the court of the Judicial Commissioner of Oudh. The court 
of the Judicial Commissioner granted a certificate for an 
appeal to their Lordships’ Board on the ground that the 
case raised a question of law as to whether the transfer of 
a Mahomedan minor’s property by a person who was not 
his natural guardian should be upheld, if made to discharge 
a debt payable by the minor. 


The facts of the case are these :— 


Sheikh Ahmad Alli, the respondent, was the grandson of 
Amir Haider, who, in ‘his lifetime, was possessed of two 
villages, Kabirpur and Karora, Amir Haider mortgaged 
a 15 annas share in Kabirpur to the defendant-appellant on 
the 2nd December, 1885, and on the 7th August, 1886, he 
executed another mortgage in favour of the same creditor 
of a 4 annas share in Karora. The mortgagee should take 
(and he duly took), immediate possession of the .mortgaged 
property for the purpose of realising the agreed interests 
out of the annual profits, making over the surplus, if’ any, 
to the mortgagor, The terms of the said mortgages were 
for ten and seven years, respectively. l 


Amir Haider died on the 12th August, 1887, leaving a 
will, dated the 7th December, 1886, by which he bequeathed 
his entire estate to his four grandsons equally. The plaintiff 
was about 12 years old when his grandfather died. After- 
wards, on the 15th June, 1889, the three elder grandsons, on 
their own behalf, and one of them, Ashraf Husain, purpérting , 
to act also as the guardian of the plaintiff, sold the village 
at Kabirpur to the appellant in consideration of the dis- 
charge by him of the debts secured thereon and on Karora, 
together with certain other smaller sums, making up a total 
of Rs, 18,500. The effect of this sale, if held good, was that 
the plaintiff lost his interest altogether in the village of 
Kabirpur, which was the larger and more important property, 
while the smaller village Karora was thenceforth free of the 
mortgage, 
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The plaintiff on attaining his majority in 1892 or 1893 
made no attempt to impeach. this transaction, though he 
knew of it, but in September, 1905, he tendered to the defen- 
dant the amount of mortgaged money necessary to redeem 
his‘shate of the mortgaged property, and on the defendant 
refusing to accept it, he brought this action for redemption. 


He contends that the sale deed of the 15th June, 1889, 
is void, as against him, on the ground that his brothers had 
no authority under the grandfather’s will to act as executors 
or to sell his share, and that Ashraf Husain, who purport- 
ed to represent him in that transaction as his guardian, 
was not entitled so to act. The appellant contends that the 
four grandsons were entitled to act as executors under 
Amir Haider's will, but their Lordships agree with the 
courts below in finding that there is nothing in the will 
justifying that view. . 

The testator left the whole of his property (with 
certain unimportant exceptions), to his four grandsons in 
equal shares, and subject to equal obligations in respect 
of his debts and expenses, but he did not expressly appoint 
any executors of his will or guardians of his minor grand- 
children. It was argued that an express appointment was 
not necessary if the testator had clearly shown by his will 

-an intention to entrust its administration to particular in- 
dividuals, but on a fair construction of this will no such 
intention can be gathered from it. * He left his property to 
his grandsons so that each share thereof vested at once 
in the devisee, subject to the obligations attaching thereto, 
and, there appears to be no necessity for any act ofan 
executor to complete the operation of the will. No doubt 
the testator contemplated a partition by the grandsons them- 
selves of the property devised to them, and in that case 
it would be necessary for his grandson, if still an infant, 
to have a guardian, but there is nothing whatever to show 
that he intended all or any one of the brothers to act in 
that capacity. So far as his intention is concerned, it may 
well have been that if, and when, the necessity for a guardian 
arose, the selection should be made by the court. 

The family were Mahomedans and were governed by 


the Mahomedan law relating to guardianship, According- 
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to that law, in the absence of duly appointed testamentary 
guardians the care of Ahmed Alis property would devolve 
first on the father and his executor, next on the paternal 
grandfather and his executor, and failing these, the right 
of nomination of a guardian would “rest in ruling power 
and its administration.” (Macnaghten’s “ Principles of 
Mahomedan Law,” 5th Ed,, page 304). The brothers had, 
therefore, no right whatever to act except under the authority 
of an appointment by the court. Both they and the appel- 
lant seem to have had that fact in their minds when they 
executed the deed of the 15th June, 1889, effecting the sale 
of Ahmad Alis share in the land, for they stipulated 
that if Ahmad Ali at any time brought a claim on the ground 
of minority, and any dispute thereby arose in respect of 
Mata Din’s possession, the three elder brothers should be 
answerable for the same together with costs, 


It is argued on behalf of the appellant that the elder 


. brothers were de facto guardians of the respondent, and, as 


such, were entitled to sell his property, provided that the 
sale was in order to pay his debts and was therefore necessary 
in his interest. It is difficult to see how the situation of 
an unauthorised guardian is bettered by describing him as 
a “de facto” guardian. He may, by his de fact o guardianship, 
assume important responsibilities in relation to the minor’s 
property, but he canngt thereby clothe himself with legal 
power to sell it. 


There has been much argument in this case in the courts 
below, and before their Lordships, as to whether, according 
to Mahomedan law, a sale bya de facto guardian, if made 
of necessity, or for the payment of an ancestral debt affecting 
the minors property, and if beneficial to the minor, is alto- 
gether void or merely voidable. It is not necessary to decide 
that question in this case. To begin with, the appellant has 
not succeeded in showing that the disputed sale of 1889, al- 
though made for the payment of an ancestral debt, was made 
of necessity, or was beneficial to the minor, On the contrary 
the courts below have all found on the evidence that it 
was unnecessary and cannot be said to have been beneficial 
so far as Ahmad-Ali was concerned, 
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It is next found as a fact (and their Lordships see no CIVIL. 
sufficient reason to find otherwise), that the plaintiff on tgtt-12, 
coming of age never acquiesced in the transaction which — 
he now seeks to impeach, and that there was nothing Mae PIR 
in his conduct on which the defendant's plea of-estoppel Ahmad Ali. 
could be justified against him. Unless, therefore, the plain- 7,,7 Robson. 
tiffs remedy is barred by the Indian Limitation Act XV of 
1877, he is now entitled to relief prayed for,as modified 
by judgment of the court of the Judicial Commissioner. 


As to the plea of limitation, the appellant-defendant 

placed reliance on Articles 44 and 144 of the Indian Limita- 
© tion Act, 1877. 

Article 44 .prescribes a period of 3 years within which 
a ward who has attained majority may set aside a sale made -~ < 
by his guardian, the time running from the date of the ward’s 
majority. This provision has no application to the present 
case, for the sale here was efiected, not by a guardian, but 
by a wholly unauthorised person. 


Article 144 deals with immovable property not other- 
wise specially provided for by the Act, and prescribes a 
period af 12 years from the time when the possession of 
the defendant becomes adverse to the plaintiff. In this 
case, the appellantt was entitled under his mortgage to full 
possession of Kabirpur and receipt of its rents and profits 
for 10 years from the znd December, 1885. The respondent 
came of age on some date in 1892 or 1893. He was then 
certainly entitled to treat, (and by his subsequent tender 
of the mortgage money it is shown that he has in fact 
treafed), the mortgage as subsisting, so far as he was con- 
cerned. Under these circumstances, the possession by Mata 

-Din of Kabirpur did not become adverse to the respondent 
until the 2nd December, 1895, and as this action was begun 
in 1905, it was well within the period of limitation. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed with costs. 


- T, L, Wilson and Co., Solicitors for the appellant. 


Barrow, Rogers and Nevill, Solicitors for the respondent, i 


J M, P. Appeal dismissed, 
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JUGAL KISHOR AND OTHERS . 
VETSUS 
RAM NARAIN AND OTHERS, * 


Transfer of Property Act (IV of 1882), section 101—Charge, keeping alive 
of —Iniention on date of acquisition. Pre-enption—Money due upon 
mortgage not allowed in pre-emption suit--Price, 

In considering the question whether an incumbrance should be 
deemed to continue to subsist on the ground that the continuance of it 
was for the benefit of the person who has acquired the property, the point 
of time to be regarded is the date of the acquisition of the property. 

Ifan intention to keep alive a charge on property is inconsistent 
with the real intention of the parties to the deed by which the purchaser 
of the property takes an assignmient of it, the charge cannot be treated as 
still subsisting simply because the purchaser afterwards finds that it would 
have been better for him to have kept the charge alive. ` 

Liquidation Estate Purchase Co. v. Willoughby, L. R. [1898] A. C, 
321, followed. 

Plaintiff, who held a mortgage of 8th January, 1884, over certain 
property, purchased it-by means of two sale-deeds, A suit for pre-emption 
was brought in respect ofit, and the plaintiff claimed the amount due 
upon his mortgage. Bya mistake the date of the mortgage was written 
as I1th January, 1894. Plaintiffs claim in respect of this amount was 
disallowed. In a suit for sale upon foot ofthe mortgage of 8th January, 
1884, Aeld that the mortgage became merged in the sale and had not 
been kept alive for the plaintiff's benefit. Bindeshuri Singh v, Balraj 
Sakai, 10, O. C. 49, referred to. A pre-emptor must pay the price actually 
and in good faith paid for the property by the purchaser, however, the 
price may be made up, š 

SECOND APPEAL from a decree of H. E. L. P. Dupernex, ~ 
Esquire, District Judge of Mainpuri, confirming a decr&e of 
Babu Banke Behari Lal, Subordinate Judge. 

Suit for sale on a mortgage. 

The facts of this case are briefly as follows :— 

Adhar Singh and others executed a mortgage for Rs, 405 
in favour of Shiva Singh and others, the predecessors of the 
present plaintiffs, on the 8th of January, 1884. This deed 
was registered on the 11th of ‘January, 1884. On the 17th 
and 18th of January, 1898, the mortgagors executed two 

° 5. A. No. 416 of 1911. 
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sale-deeds in respect of the mortgaged property in favour 
of the mortgagees, part of the consideration being the mort- 
gage of the 11th of January. 

Subsequently a suit for pre-emption was brought by the 
defendants-respondents, which succeeded. Plaintiffs then 
brought the present suit on their mortgage of 1884. 

Defendants pleaded that the mortgage was extinguished 
by the sale-deeds of 1898. 

The courts of first instance held that the pre-emptors 
. having obtained possession of the property, the mortgagee 
did not acquire any right of ownership therein, and were 
therefore entitled to sue on their mortgage. He deccred 
the suit, The lower appellate court confirmed this decree. 
Defendants appealed. 

Jogendra Nath Chaudri (with him A. P. Dude), for the 
appellants. 

The mortgage must be deemed to be extinguished under 
section 101 of the Transfer of Property Act. The sale was 
complete, and the pre-emptor merely stopped into the shoes 
of the mortgagees. There is no evidence that the latter 
intended to keep the mortgage alive, or that its continuance 
would be for their benefit. He cited 

Mokesh Lal v. Mahant Bawan Das, [1883] 1. L- R., 9 Cal, 961 P. C. 

Ram Kishan Upadhia v. Dipa Upadhia, [1891] 1. L. R, 13 All, 581. 


CIVIL, 


1912. 


l Jugal Kishore 


CA 
Ram Narain. 


Baldeo Prasad v. Uman Shankar and others, [1907] I. L. R., 32 AlL, r. 


Ahmad Shah y. Wali Dad Khan, [1906] Pun. Rec. No. 98, p. 348. 

CHAMIER, J., referred to the ruling in 10 Oudh Cases, 
p. 49° 

Gokul Prasad, for the respondents, 

The case ing Cal, 961, merely held when a prior 
charge merged into a subsequent security. It is a question 
of intention, and should be decided in the circumstances of 
each particular case. No general rule can be inferred from 
this ruling. 

Vide Ghosh on Mortyage, p. 470. 
The prior security revives when the later is ineffectual. 
See 9 Cal, 961, at p. 975. 

Merger is not necessarily created by the vesting of the 

proprietary, and mortgagee rights in the same person. Even 
31 
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when there may be a merger, a court of equity will hesitate in 
holding it so. 
Forbes v. Moffat, 18 Ves., 384. 

Intention may be presumed from the subsequent suit * for 
pre-emption. The continuance of the mortgage would be 
for the benefit of a mortgagee, whose purchase may liable tō 
be defeated by the claim of a pre-emptor. 


In the cases in 10 O. C. and the Pun. Rec. for 1906, the 
mortgagee desired to enforce his mortgage as well as to remain 
in possession. This is not the present case. The property 
has passed out of the possession of the mortgagees. The rul- 
ing in 10 O. C. refers to an English case which was subse- 
quently upset on appeal. 

J. N. Chaudri was not heard in reply. 


The following judgments were delivered. 


CHAMIER, J.—This was a suit for a decree for sale upon a 
mortgage, dated January 8th, 1884, made by Adhar Singh 
and others, in favour of the respondents. On January 17th 
and 18th, 1898, the mortgagors by two deeds sold the mortga- 
ged property to the respondents for an ostensible consideration — 
of Rs, 1,800, of which Rs. 500 were said to have been retained 
by the respondents on account of a mortgage of January 11th, 
1894. There was no mortgage of that date—the intention was 
to refer to the mortgage of January 8th, 1884, The mistake 
in the day of the month seems to have been due to the fact 
that the mortgage of January 8th, 1884, was registered on 
January 11th, and the mistake in the year seeins to have been 
a purely clerical error. In 1899 the appellants brought & suit 
for pre-emption saying that there was no such mortgage as 
the one referred to in the sale deed, and that the statement 
in the deed that Rs. 500 had been retained on account of a 
previous mortgage had been made for the purpose of mak- 
ing it appear that the consideration was larger than it really 
was, The respondents produced two witnesses, who swore 
that there was a previous mortgage of the date given in the 
sale-deed. That evidence was disbelieved, and at the last 


-moment the respondents produced a copy of the mortgage of 


January 8th, 1884, and said that a mistake had been made in 
the sale-deed, and the sum of Rs. 500 had been retained on 
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account of that mortgage. That explanation was rejected 
and a decree was made for pre-emption on payment of Rs. 
1,300. The respondents appealed on another point, saying in 
their grounds of appeal that they would enforce their rights 
under the previous mortgage by a separate suit. They 
brought the present suit in July, 1909. The defence of the 
appellants was and is that if there was any mortgage in exist- 
ence in favour of the respondents when they (the respondents) 
bought the property in 1898, it must be taken to have then 
ceased to exist according to the rule contained in section ro1 
of the Transfer of Property Act. The respondents contend 
that the mortgage must be deemed to have continued to 
subsist, as the continuance of it was for their benefit. The rule 
contained in section 101 of the Transfer of Property Act re- 
produces a rule well known to English Courts of Equity, with 
reference to which many cases are to be found in the English 
and Indian Reports. Upon the authorities it is quite clear 
that in considering the question whether an incumbrance 

should be deemed to continue to subsist on the ground that 
` the continuance of it was for the benefit of the person who has 
acquired the property the point of time to be regarded 
is the date of the acquisition of the property. One of the 
latest English cases in which the rule was considered is that 
- of the Ligurdation Estates Purchase Co. v. Willoughby (1). 
In his judgment in that case the Master of the Rolls said, “We 
take it to be clear that if an intention to keep alive a charge 
on property is inconsistent with the real intention of the parties 
to the deed by which the purchaser of the property takes 
an assignment of it, that charge cannot be treated as still 
subsisting simply because the purchaser afterwards finds 
that it would have been better for him to have kept the 
charge alive.” The decision of the Court of Appeal was 
reversed by the House of Lords on the facts, but the correct- 
ness of the statement of the law contained in the judgment 
of the Master of the Rolls was not challenged. In fact, at 
page 339 of the report, Lord MACNAGHTEN quotes the follow- 
ing passage from his judgment with approval: “ The answer 
to this question depends upon the intention of the parties 
at the time and that intention must be found fromthe terms 


+ (1) [1898]. L, R. A. Cay 321. 
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of the deed and the circumstances under which it was 
executed.” It was contended by Mr, Gokul Prasad that 
at the time of the sale deeds it was for the benefit of the 
purchasers that the mortgage should continue to subsist 
in view of the probability or possibility of a claim for pre-emp- 
tion being preferred. But I do not understand how a mort- 
gage on the property could defeat a claim for pre-emption. 
A pre-emptor must pay the price actually and in good 
faith paid for the property by the purchaser, however the 
price may be made up. The mortgage money was over- 
due, therefore any person obtaining the property by pre- 
emption could pay it off whether the mortgagees consented 
or not. There might have been some ground for the 
argument if the mortgage had been with possession for a 
long term of years asin Bindeshuri Singh v. Balraj Sakai (®©), 
but even in such a case, I think, it should be held that the 
continuance of the mortgage was not for the benefit of 
the purchaser. In the present case, in the view which I 
take of the law, there seems to be no ground whatever 
for holding that the continuance of the mortgage was for 
the benefit of the respondents, The fact that it would now 
be convenient for the respondents to be able to set up 
the mortgage has no bearing on the question. (See 
Mohesh Lal v. Bawan Das (*>.) The respondents have them- 
selves to thank for what has happened. They accepted a 
deed of sale containing incorrect particulars of a previous 
mortgage and they followed this up by producing absurd 
evidence in the pre-emption suit. We were asked to hold that 
the appellants were estopped by their conduct in the pre- 
emption suit from denying the continued existence pf the 
mortgage, but it seems to be impossible to do that. The 
appellants were not parties to either the mortgage or the 
sale. It is not shown that they knew anything about the 
mortgage. The respondents set up a mortgage in order to 
prove that the price was Rs. 1,800 and failed to. prove it, 
with the result that the appellants obtained the property free 
from incumbrances for Rs. 1,300, That was the fault of the 
respondents. The mortgage was non-existent at the date of 
the pre-emption suit, and it cannot be revived in order to, 


(1) [1906] 10 Oudh Cases, 49. (2) -—«([1883) I; L. R., 9 Cal, 961. 
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remedy the error of thé court or a party in the pre- emptor 
suit. £ 


In my episod: the respondents have no right to sue the 
appellants upon the mortgage of 1884, and their suit should 
haye been dismissed. 


I would allow this appeal and dismiss the respondent's suit 
‘with costs in all three courts, 


KARAMAT HUSAIN, J.— I agree with my learned colleague 
in the order proposed by him. 


By THE CouRT.— Order of the Court is that the appeal 
be allowed, the respondents’ suit be dismissed with costs in 
all courts, 


S. A. P. Appeal allowed, 


ABDUL GHAFUR AND ANOTHER 
Ursus 
RAZA HUSAIN.® 


Criminal Procedure Code(Act V of 1898), seotion 476—Order by Magis- 
trate for prosecution under section 193 of the Penal Code—Preliminary 
inguiry, 

_ When a Magistrate ees action under section 476 of the Code of 

Criminal Procedure, it is not necessary to the validity of his order that 

he should hold a preliminary inquiry. 

EREA v. Matabadal, í. L. R., 15 Alk, 392, followed. 
elad, where a Magistrate refused to give persons, whose prosecution 
haddbeen ordered for committing perjury, an opportunity to cross-examine 
witnesses, that he did not act illegally or with material irregularity i in the 
exercise ot his jurisdiction. . > 


CRIMINAL REVISION from an order of S. Muhannad Ali, 
Esq., District Judge of Banda. = >, {` 


Muhammad Rakwiat Ullah, for the applicants. 


Durga, Charan Singh (with him 2..Malcomson), for the 


opposite party. 
© Cr, Rev. No, 653 of 1911. 
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The following judgment was delivered by 


KARAMAT HUSAIN, J :—In this case an Assistant Collec- 
tor of first class acting under section 476, Criminal Procedure 
Code, directed the applicants to be prosecuted under section 
193 of the Indian Penal Code. The applicants appealed to the 
learned District Judge of Banda, for revoking the sanction. 
The application was rejected by the learned District Judge 
and the order of the Assistant Collector was confirmed. 
The applicants came to this Court in revision on the crimi- 
nal side. The learned Vakil for the opposite party relying 
on the Full Bench ruling of this Court sn the matter of the 
petition of Bhup Kunwar (!) contends that the High Court 
has no jurisdiction, in the exercise of its revisional powers on 
the, criminal side, under section 439 of the ,Code of 
Criminal Procedure, to interfere with such orders. The Full 
Bench ruling in the case referred to is binding upon me. 
The learned Vakil for the applicants prays that permission 
may be given to him to alter the application into a civil 
revision, inasmuch as the order passed by the Assistant 
Collector of first class is- based on the statements of the 
witnesses who were not allowed to be cross-examined by 
the applicants. In Chota Sadoo Peadah v. -Bhooban Chaker- 
vutty and others, it was laid down that the preliminary 
enquiry need-not be held in the presence of the accused, and 
in Queen-Empress v. Matabadal.(#), it was ruled that when 
a Magistrate takes action under section 476 of the: Code 
of Criminal Procedure, it-is not necessary to the validity of 


‘his order that he should hold a preliminary enquiry. I am, 


therefore, of opinion that the Magistrate in refusing to give 
the applicants an opportunity to cross-examine the witnesses 
did not act in the exercise of his jurisdiction illegally, or 
with’ material irregularity. For the above reasons; I reject 
the application. f 
, mt Application: rejected, 

(2) [1903] I. L. R.,.26 All, 249. 

(2) [1893] 1. L, R., 15 AIL, 392. 
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BANARSI DAS AND OTHERS 
: Versus i 
BANARSI DAS AND OTHERS.* 
Provincial Insolvency Act (TII of 1907), section 14—~Examination of debtor 
necessary, even if witnesses are or are not present. 


Whether the witnesses are or are not present, it is incumbent on the 
court to examine a debtor having regard to the provisions of section 14, 
clauses (2) and (3) of the Provincial Insolvency Act. After the court 
has examined the debtor in the presence of the creditor, then it is for the 
court to coasider whether sufficient cause has been shown to grant time 
to the debtor to produce further evidence. 

FIRST APPEAL from an order of Pandit Pitambar Joshi, 


Second Additional Judge of Moradabad. 
Application for declaration of insolvency. 
The material facts appear from the judgment. 
Girdhari Lal Agarwala, for the applicants, 
The opposite parties were not represented, 
The judgment of the Court was delivered by 


KNOX, J.—This is an appeal from an order passed on an 
application presented by Banarsi Das and others, who wished 
to be declared insolvents under the provisions of section 3 of 
Act No, IHI of 1907. The case appears to have gone so far 
that, on the 18th of November, 1910, the court had declared 
its intention to hear the petition. Upon that date the appli- 
cauts said that their witnesses were not present and so they 
could*not go on with their case. The court thereupon directed 
them to pay Rs. 15 to the opposite party. This they did not 
pay. The court appears to have overlooked the provisions 
of section 14, sub-sections (2) and (3) of -Act No, ILI of 1907. 
Whether the witnesses were or were not present it was 
incumbent on the court to examine the debtor. After the 
court had examined the debtor in the presence of the creditor, 
then it was for the court to consider whether sufficient cause 
had been shown to grant’ time to the debtor to produce 
further evidence. We do not consider the order passed by 


* F: AF, O No. 122 of 1910. 


CIVIL. 
1912, 
January, 26. 


KNOX, J. 
GRIFFIN, J. 


Knox, J. 


CIVIL. 
1912. 
January, 39. 
GRIFFIN, J. 


CHAMIER, J. 


234 HIGH COURT, [A L, J. R. 


the learned Judge in any other light. It was the duty of the 
court to examine the debtor. We therefore allow the appeal, 
set aside the order of the 18th of November, 1910, and send 
back the case to the court below with directions to carry’out 
the procedure as laid down in section 14 of Act No. III of 
1907. We make no order as to costs, 


Appeal allowed, 


KHADIM HUSAIN 
VErSUS 
BHARAT SINGH AND ANOTHER.* 

Registration Act (XVI of 1908), sections 36, 73, 77—-Registration—Re/usal 
by Sub-Registrar to register—Appeal to Registrar— Whether suit for 
registration in Civil Court maintainable. 

A sale-deed was presented for registration, but the executants did not 
appear before the Sub-Registrar who reported the fact to the Registrar 
and was directed by the latter not to register it. Registration was accord- 
ingly refused. An appeal against that order to the Registrar was dis- 
missed. It appeared that the summonses iasued by the Sub-Registrar 
to the executants had been returned unserved. The vendees brought 
a suit for registration of the document. e/d,that the suit was maintain- 
able, the refusal by the Sub-Registrar to register not being based upon 
denial of execution. 


Luckhi Narain v. Sat Cowrie, 1, Le R., 16 Cal., 189, distinguished. 
FIRST APPEAL from the decree of Thakur Pratab Singh, 
Subordinate Judge of Moradabad, dismissing a claim for 


compulsory registration of a certain sale-deed. x 


The facts of the case are as follows :— 


The plaintiff presented a sale-deed, dated June 2, 1909, 
for registration, before the Sub-Registrar of Bijnor, on July 
10, 1909, and asked under section 36 of the Registration Act 
for the issue of summons to the executants, alleging that the 
defendants had by that deed transferred to him a certain 
share of a zemindari, that the defendants promised to get the 
deed registered within fifteen days trom the date of execution, 
and that the defendants were not willing to get it repne 

°F, A. No. 38 of IIL 
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Twice on his application summonses were issued but were 
returned unserved, and the Sub-Registrar, after the expiry 
of the usual four months from the date of execution, reported 
the matter to the Registrar for his orders under Rule 182 of 
the Registration Manual. The Distrct Registrar by his order, 
dated October 9, 1909, refused the registration of the -docu- 
ment, and the Sub-Registrar, in accordance with that order, 
made an endorsement on the sale-deed on October 12, 
1909, to the following effect, “Registration refused.” An 
appeal was preferred to the District Registrar against the 
order of the Sub-Registrar of October 12,1909. The District 
Registrar dismissed that appeal on the 25th November, 1909, 
on the ground that no appeal lay. Thereupon the plaintiff 
instituted the present suit on the 22nd December, 1909, under 
section 77 of the Registration Act, in the court of the Subordi- 
nate Judge of Moradabad, praying for a decree, directing 
the sale deed to be registered. The suit was dismissed as 
against Musammat Mathuri and decreed ex parte against 
Bharat Singh, the husband of the lady. 


Plaintiff appealed. 
Surendra Nath Sen, for the appellant. 


The lower court was clearly wrong in holding the suit not 
to be maintainable under section 77 of the Registration Act, 
because the order of the Sub-Registrar, dated the 12th Octo- 
ber, 1909, was an order refusing registration, from which 
the appeal was preferred to the District Registrar, and the suit 
having been brought within thirty days from the dismissal 
of that appeal was clearly within time. 


Satish Chandra Banerji, for the respondent, 


Section 77 of the Registration Act provides for those 
cases in which registration is refused either under section 72 
or 76 of the Act. The order of the Registrar was clearly 
not under section 72, nor under section 76 (a). 

Gangava v. Sayava, |1896] 1. L. R., 21 Bom, 699. 

The order was one under section 25 made in the exercise 
of discretion, and the Civil Curt could not interfere with the 
exercise of that discretion. It was in the discretion of the 
Registrar to allow or disallow registration of the document 
after the usual-four months from the date of execution had 
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expired. The order of the Registrar refusing registration 
was the real order in the case and, as such, the appeal which 
was prepared was an appeal against the Registrar’s own order 
and hence was not entertainable. Even if the order be cons- 
trued to be one falling under section 76 (a), the suit would ‘be 
time-barred, having been brought more than thirty days from 
the date of that order. The order of the Sub-Registrar- 
(“ Registration refused”), dated the 12th October, 1909, en- 
dorsed on the sale deed, was not an order really refusing regis- 
tration—for the Sub-Registrar had no discretion left after the 
Registrar's order—but was simply an order not registering 
the document. 

Reliance was placed on the following cases :— _ 

Veeramma v. Abbiah, [1893] 1 L, Rọ 18 Mad., 99, 

Kudrathi Begum v. Najibunnisa, [1896] T. L. R., 25 Cal., 93. 

Udit Upadhia v. Imam Bandi Bibi, [1902] 1. L. R., 24 All, 402 (F. B.) 

Surendro Nath Sen, in reply. i i 

[CHAMIER, J.—What do you say about 25, Cal. 93—the 
other cases are distinguishable.] 


That was a suit for specific performance of contract. Here 
the right to get the document registered was independent of 
of section 77 of the Act. He cited 

_ Ram Ghulam v. Chotey Lal, {1878} I. L. R., 2 All, 31. 

The judgment of the Court was delivered by 


GRIFFIN, J.—This appeal arises out of a suit instituted by 
the plaintiff, Khadim Husain, to have a document alleged to 
have been executed by the- defendants on the 2nd of June, 
1909, registered. Musammat Mathuri is the wife of the 
defendant No 1. She was joined as a defendant on the alfega- 
tion that a portion of the property conveyed by the sale- 
deed had been acquired denamz in her name. The plaintiff 
made two attempts to obtain attendance of the executants 
at the registration office. On each occasion service of the 
summons was not effected on the executants. By an order, 
dated the 12th of October, 1909, the Sub-Registrar refused to 
register the document for reasons set out at length in his 
order of that date. He stated that the plaintiff, Khadim 
Husain, had been unable to effect service of summons on the 
executants, and that from the 17th of August, 1909, up.to the 
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date of the order, he had failed to take further steps. On the 
expiry of the four months from the date of the execution, 
the Sub-Registrar, under Rule 182 of the Registration Manual, 
submitted a report to the District Registrar, and in pursuance 
of the direction received from the Registrar on the gth of 
October, 1909, he passed an order onthe 12th of October, 1909, 
refusing to register the document. The plaintiff filed an appeal 
against this order within time to the District Registrar. That 
officer, by an order, dated the 25th of November, 1909, reject- 
edthe appeal. The suit out of which this appeal has arisen, 
was instituted on the 22nd December, 1909. It was decreed 
ex parte against both the defendants on the 30th of June, 1910. 
On an application of the defendant No. 2, the er parte decree 
against her was set aside, and the suit was retried so far as she 
was concerned. The result of the retrial of the suit was that 
it was dismissed as against defendant No. 2. The plaintiff 
comes in appeal against this order of dismissal. The lower 
court was of opinion that the suit was not maintainable. We 
find some difficulty in understanding the reasons given by 
the court below for holding that the suit was not maintainable, 
On behalf of the respondent it is contended that the order 
of the court below was right on two grounds; the first 
is, that no suit lay under section 77 of the Registration 
Act because the non-attendance of the executants at the 
office of the Sub-Registrar is equivalent to a denial of 
execution, and therefore the plaintiffs remedy lay in an 
application under section 73 of the Registration Act 
(XVI of 1908) and not in an! appeal under section 72. 
Varibus rulings were placed before us. They are all clearly 
distinguishable on the facts from the present case with one 
exception. In all these cases the summons was served on 
the executant, and the Sub-Registrar refused registration on 
the ground of denial of execution. 

In Luckhi Narain Khettry v. Satcowrie Pyne (1), which 
is the exception we have alluded to, the judgment of the 
High Court shows that the Registrar had, on the facts 
before him, assumed or found that the- alleged execution 
had been denied by the executant of the document, and he 
_ therefore refused to register it. In the present case it is 


(1) [1888] I. L. R, 16 Cal., pe 189. 
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quite clear from the order of the Sub-Registrar that the 
ground on which he refused registration was not denial of 
execution, The grounds were those set out in his order, It 
is next contended that the order of the District Registrar 
was not an order refusing registration, The order of the 
gth October, 1909, is not before us, We gather it was merely. © 
a direction to the Sub-Registrar as to what he should do 
under the circumstances, It could not have been a refusal 
to register the document, because at that stage of the pro- 
ceedings the document was not before the Registrar. In our 
opinion an appeal did lie against,the order of the Sub- Registrar, 
dated the 12th of October, 1909, refusing to register the 
document. The order of the District Registrar, dated the 
25th November, 1909, was in effect a dismissal of the appeal. 
An appeal did lie to him and he refused to entertain it. The 
plaintiff is, therefore, entitled to come into the Civil Court 
under the provisions of section 77 and claim to have his 
document registered. We allow the appeal of the plaintiff, 
set aside the order of dismissal and direct that the suit go 
back for retrial under Order 41, Rule 23 of the Code of Civil 
Procedure. Costs of this appeal will be costs in the cause, 


A. C. M. | Appeal allowed—Cause remanded. 


FULL BENCH. 


JAINATH PATHAK AND ANOTHER 


Versus 
KALKA UPADHIA AND OTHERS.* 


Agra fen: Act (II of rgor), section o-—~Fixed-rate tenancy—Entry of 
name—Conclustve proof— Title to tenancy. 
The entry mentioned in section 9 of the Local Tenancy Act is, 
‘ conclusive proof’ only as to the nature of tenancy in the case of disputes 
between the zemindar and tenant and does not apply to questions as to 
the title to the fixed-rate tenancy. 
Mulai Singh v. Rajwant Singh, [1906] 26 A, W, N., 68, overruled, 
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SECOND APPEAL from a decree of E, E. P, Rose, Esq., CIVIL. 
Additional Judge of Jaunpur, reversing a decree of Mr. Babu jor 
Lal Merh, Munsif. — 

. BACCHAN DUBE. . Jainath 
: Pathak 
kA 
. Ishri. Ram Narain=Rupao. Upadhia. 
{ x q $ oe ce 
Daughter Anjora. Éi Nidha. 
Son. Son. 


This was a suit by the daughter’s sons of Ishri“suing as 
reversioners for a declaration that a deed of gift executed by 
Musammat Rupao was not binding on them. The two 
brothers, [shri and Ram Narain, owned jointly some property 
comprising some fixed-rate tenancies, some occupancy 
holdings and some houses. After the death of the brothers, 
Musammat Rupao was entered as fixed-rate tenant of the 
fixed-rate tenancies. She executed a deed of gift in favour 
of the defendants, transferees. The defence was that her 
being recorded as a fixed-rate tenant gave her complete 
right to do so, and further that there was legal necessity. 
The first court gave the plaintiffs a decree, but the lower 
appellate court reversed the decision, holding that the widow 
could transfer the tenancy- and dismissed the claim with 
reference to the entire property compromised in the deed. 


Plaintiffs appealed, 3 
The Division Bench referred the case to a larger Bench. 
The following is the order of reference :— 


KÄRAMAT HUSAIN and CHAMIER, JJ.—This is a plaintiff's appeal. 
Their glaim has been dismissed by the lower appellate court on a point 
of law. The facts must be, for the present assumed to be as follows :— 
Two brothers, Ishriand Ram Narain, were joint in estate. Ram Narain 
predeceased his brother who thus became sole owner of the property. 
Ishri died leaving two daughters, one of whom Musammat Anjora, is still 
alive. Possession of the property should have passed to Musammat 
Anjora, but was taken by Musammat Rupao, widow of Ram Narain. 
Part of the property consisted of fixed-rate tenancy, and at the last revi- 
“sion of the settlement before the passing of the Agra Tenancy Act, 

‘sMusammat Rupao was recorded as the fixed-rate tenant. In 1908 she 
` transferred the holding to her nephews. The plaintiffs in the present 
suit, who are the sons of the above named Musammat Anjora and her 
sister, Musammat Nidha, claim a declaration that the transfer is not 
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Civ. binding upon them. They say that the person now entitled to the holding 
ae is Musammat Anjora and that Musammat Rupao took and held posses- 


19r sion with her consent, but whether Musammat Rupao took possession 
Jainath - with Musammat Anjora’s consent or adversely to her is immaterial as 
Pathak they, the plaintiffs, will not be entitled to possession until the death of 
Kaika Musammat Anjora. 
Upadhia, The first court decreed the claim, but on appeal the Additional Judge 


held that under Section 9 of the Agra Tenancy Act the entry of Musam- 
mat Rupao’s name as’ fixed-rate tenant was conclusive proof that she 
was fixed-rate tenant of the land, and therefore it was her sfridhan and 
the plaintiffs claim to be reversionary heirs of Ishriin respect of the 
holding failed. He accordingly dismissed the suit. 


The view taken by the lower appellate court receives support from 
the decision of this Court in Mulai Singh v. Rajwant Singh (1) which 
he quotes. Asat present advised, we are unable to accept that ruling. 
Ifitis correct, it would appear that the entry of the name ofa Hindu 
widow as tenant of a holding at fixed-rates at the last revision of the 
settlement before the passing of the Agra Tenancy Act converts the 
holding into her siridhan and deprives the male collaterals of her 
husband of their right of inheritance. There must be a large number 
of cases in which a Hindu tixed-rate tenant died ‘before the revision in 
question, leaving besides a widow either male collaterals or daughters or 
daughters sons, Wedo-not think that section 9 of the Agra Tenancy 
Act was intended to deprive all the heirs of a Hindu except his widow 
of their right in such cases. It seems to us that the words ‘conclusive 
proof’ in the section were intended to meet the case of disputes 
between the landlord on one side and the holder for the time being 
of the tenancy on the other. The circumstance that the legislature 
provided special rules of succession by section 22 of the Act for 
certain tenancies, but said nothing about the succession to fixed-rate 
tenancies leads to the inference that it did not intend to interfere with the 
personal law of succession applicable to fixed-rate tenants. Nawab 
Abdul Majid contended that the effect of sections 9 and 20 of the Act is 
that all Hindu females recorded as fixed-rate tenants at the last revision 

. of the settlement before the passing of the Act have power to affenate 
their holdings to whomsoever they please. He even went so far as to say 
that this is generally understood to be the law. The question is of great 

“importance. As we are not prepared to accept the decision to which we 
are referred, we direct that the record be laid before the learned Chief 
Justice with a view to this appeal being laid before a larger Bench. 


Gokul Prasad (for Durga Charan Banerji), for the 
appellants. 


The name of the widow was only entered after death of A 
Ram Narain. She had only a Hindu widow’s estate. The 


- : (1) [1906] W. N., p. 68. 
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record was only evidence of the nature of.the holding as 
between landlord and tenant. There was no special provi- 
sion prescribing the devolution of fixed-rate tenancies. It 
followed that the general law applied. Section 22 laid down 
the kaw with reference to other kinds of tenancies. The 
expression ‘conclusive proof’ in section 9 of the Agra 
Tenancy Act did not apply to disputes between shares fater 
sé, it is conclusive proof of nature of tenancy only. 


[RICHARDS, C. J.—The Act must be taken to contem- 
plate that a Hindu widow would get a fixed-rate tenancy as 
property of her husband and have a life-interest in it.] 

The first enactment on the point was Act X of 1859. 
Sections 3 and 4 contemplated suits between zamindar and 
tenant. Then came Act XII of 1881, sections 4-6. Under 
these Acts the court had to make enquiries about the nature 
of tenancies. In 1882-3 there wasa revision of permanent 
settlements in these provinces and the nature of tenancies 


were enquired into and recorded. The present Act has 


made the entry conclusive but only’ so far as the nature of 
the tenancy is concerned, 

[RICHARDs, C. J.—It is clear the section deals with rights 
between zamindar and tenant.] 

And not between those of tenants zn/ar se. Same view 
was taken by GRIFFIN, J., in an unreported case in 

S. A 26 of 1906, decided on 31st July, 1907. 

If the legislature had intended suits of this kind to be barred, 
it would have said so, as in section 32 of the Tenancy Act. 
The Board of Revenue also took the same view in 

Seléct Decision B. R. 2 of 1909, 
wheresthey differ from the case of 

Mulai Singh v, Rafwant Singh, [1906] A. W. N., p. 68, 
and agree with GRIFFIN, J. . 

Nawab Muhammad Abdul Majid, for the respondents, 
relied on the casein A. W. N. for 1906, and.the language 
of the section. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—-The facts which must be assumed for 
the purposes of this appeal are very clearly set forth in the 
order of reference of the learned Judges. The short point 
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for our decision is whether or not a person who was recorded 
in the manner stated must be deemed to have all the estate 
in the fixed-rate tenancy vested in him or her alone, irres- 
pective of the rights of all other persons, who under the 
ordinary law would be entitled to the tenancy, but fot the 
fact that such a person is so recorded. The defendants, who 
are the transferees of Musammat Rupao, rely on the provisions 
of section 9 of the Agra Tenancy Act. That section is as 
follows :—“ Every entry at the last revision of records before 
the commencement of this Act recording a person as a 
permanent tenure-holder, or a fixed-rate tenant, or otherwise 
shall, in the absence of a judicial decision to the contrary, 
in proceedings instituted before the commencement of this 
Act, be conclusive proof that such person is a permanent 
tenure-holder or a fixed-rate tenant, or nòt, as the case may 
be.” E 

The section is certainly unfortunately worded and prima 
facie the language of itis in favour of the defendants’ con- 
tention, viz., that Musammat Rupao must be deemed, having 
regard to the words of the Act, as having had the entire 
estate in the fixed-rate tenancy, and that their title as her 
transferees is complete. This view met with favour by the 
learned Judges who decided the case of Mulai Singh v. 
Rajwani Singh (1). They say, “In our opinion the language 
of the section is clear and imperative ”, 


Prior to the passing of this Act there had been somewhat 
similar provisions in Act X of 1859, (sections 3, 4 and 7) 
and Act XII of 1881 (sections 4, 5 and 6). Under those Acts 
it was the duty of the court to enquire as to the nature of a 
tenancy which had been held at fixed-rates for certain periods 
and certain presumptions in favour of the tenants werę, pro- 
vided. Those sections were all intended to meet the case of 
disputes between the zamindar and his tenant as to the nature 
of the tenancy. Before the passing of the Agra Tenancy 
Act of 1901, at the time of revision of records, enquiries were 
held as to the nature of these tenancies, but these again were 
enquiries between the zamindar and the tenant. and did not 
touch upon the title to the tenancy itself. It is admitted 
that fixed-rate tenancies, unlike occupancy tenancies, are 


(1) [1906] W. N., p. 68. 
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heritable and transferable, Section 20 expressly so provides, 
Fixed-rate tenancies devolve on the death of the fixed-rate 
tenant according to the ordinary law. If the contention of 
the defendants be sound, namely, that by virtue of section 9 
the entry is conclusive not only between landlord and tenant 
but also between all persons claiming the tenancy, then it 
follows that if the managing member of a joint and 
undivided family was recorded as the fixed-rate tenant, 
the tenancy on his death would not devolve upon the 
surviving members of the jont family but would go to 
the heirs of the member of the family (who happened to be 
recorded) as if the family were separate. Again, if the widow 
or a daughter succeeded to a fixed-rate tenancy on the death 
of a fixed-rate tenant who was a Hindoo, the tenancy on the 
death of the widow or daughter would go to the heir of the 
widow or daughter and not tothe heirs of the last male 
holder. It seems to us quite clear that this could not have 
been intended. A learned Judge of this Court in second 
appeal No. 26 of 1906, held that section 9 did not apply to 
questions as to the title to the fixed-rate tenancy. The 
same view was taken by the Board of Revenue in. Gajadhar 
Dasaundhi v. Gokul Dasaundhi and another (*). In our opi- 
nion the decision of the court below was not correct. The 
entry mentioned in section 9 is conclusive procf only as to 
the nature of the tenancy. The case, however, was decided 
on the preliminary point, and the general merits of the casé 


` were not gone into by the lower appellate court. We accord- 


ingly allow the appeal, set aside the decree of the lower 
appellate court and remand the case with directions that 
the same may be re-admitted, and the learned Judge do 


proceed to hear and determine the same ‘according to law. ` 


Costs in this Court will be costs in the cause. 
S. M. l Appeal decreed—Cause remanded. 


(1) Select Decision No. 2 of 1909. 
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oe © KISHORI LAL - : 
1912. versus 
— 7 k 
January, 18. TODAR SINGH. 
aes Ex-proprietary tenant—Co-sharer transferring his sir— Partition. . 
KARAMAT : 
‘Husain, J. Per KaRamAT HUSAIN, J —When a co-sharer owning sir, transfers 


CHAMIER, J. his share in the saAa/, he becomes in respect of his sír an ex-proprietary 
tenant of the whole body of co-sharers in the makal and not of his 
transferee alone. 

Where, therefore, the defendant was sued, as /ambardar of a certain 
khata, by a co-sharer for his share of the profits, Aeld that the duty of 
recovering rent from a person who had become an ex-proprietary tenant 
under the above conditions devolved upon the defendant. A private 
agreement of the co-sharers in an undivided akal cannot effect partition, 
regard being had to the provisions of the Tenancy Act. ' 

Chote Lal v. Ramadhin, 13 O. C70, dissented from. 

Per CHAMIER, J.—A co-sharer in the semindari, becomes, on the 
transfer of his share, the tenant of the transferee alone. An arrangement 
for partition among the co-sharers themselves is exceedingly common 
and certainly not illegal. 

SECOND APPEAL from a decree of :\. Subonadiere, Esq., 
District Judge of Aligarh, confirming a decree of Babu 
Tirbeni Sahai, Assistant Collector, First Class, of Aligarh. 


Gulsari Lal, for the appellant. 

Nthal Chand and' Benoy Kumar Mukerji for the res- 
pondent. 

The following judgments were delivered. 

Karamat KARAMAT HUSAIN, J.—The facts of the case are set out 

Husain, J. : Í e 
in the judgment of my learned brother and need not be , 
repeated. The decision of the appeal in my opinion turns 
upon determining whether a co-sharer in an undivided makal 
on the transfer of his share becomes in respect of his sir an 
an ex-proprietary tenant of the transferee or of all the co- 
sharers in the mahal. 

I have no doubt that under the law as it exists he becomes 
the tenant ofall the co-sharers in the #aAa/, When a co-sharer 
in an undivided makal has some sir in it, he is in exclusive 

° S. A. No. 431 of 1911. 
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occupation of the entire sír and is a co-sharer of the proprietary 
. interest in the land, his share therein being proportionate 
to his share in the sakal, The ownership of the rest belongs 
to other co-sharers if such a co-sharer transfers his proprietary 
interest in the maha/, the ownership of his share passes to the 
transferee and the transferor by virtue of section 10 of the 
Agra Tenancy Act becomes an ex-proprietary tenant with a 
right of occupancy in his sír. This right is conferred upon 
him in the sz land, and there is nothing in section 10 to show 
that any change is made in those who are the proprietors of 
the sey land. The logical inference, therefore, is that the 
transferor becomes the tenant of all the proprietors of the sir 
land. It is not equitable to hold that he becomes the tenant 
of one of them, 2. e. the transferee, to the exclusion of the rest. 
Why should they be deprived of their proprietary interest in 
the str land? The view I take was taken in S. A. No. 866 of 
1gIO, decided on the 3tst of October, r911, and the decision 
in S. A. No, 538 of 1907, decided on the 19th of March, 1909, 
rests on the same view. In 13 Oudh Cases, page 70, it 
was ruled that a co-sharer on the transfer of his share be- 
comes the tenant of the transferee alone. With due respect 
to the learned Judges who decided that case, I am unable to 
agree with them. There are no words in section 10 of the 
Agra Tenancy Act to that effect, and on principle there is 
nothing to cut off the relation of landlord and tenant 
between the other co-sharers and the transferor. 


It is urged that the view I take, would reduce the value 
of the shares of the co-sharers other than the transferor, 
while the view taken in the Oudh Case reduccs the value 
-of his share only. It is, therefore, the more equitable 
of the two, There is not much force in this. According 
to the view taken in the Oudh Case the transferor is 
entitled to hold his sîr at a reduced rate of rent against 
the transferor, but the other co-sharers lose their proprie- 
tary interest in the sír land. According to the view I 
take, he holds his sr against all the co-sharers, but they 
retain their proprietary interest in it, and I have no doubt 
that if a co-sharer be given a choice between receiving 
a reduced rent and giving up his proprietary interest, he 
will elect the former. Moreover, the right to hold 
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the s/v at a reduced rate of rent is not peculiar to the transferor 
in question. Any co-sharer who transfers his share will have 
the same right. Then again the law gives a tenant, under 
certain conditions, the right of occupancy in an undivided 
mahal against all the co-sharers therein, and this to some 
extent reduces the value of their shares, but they cannot plead 
equity against it, In the same way if the law gives a co- 
sharer, on the transfer of his share, the right of holding his 
sir at reduced rate of rent, they cannot complain of any 
hardship. If there is any hardship, it is for the Legislature 
to remove it, but a court of justice has no power to read 
into section 10 of the Agra Tenancy Act words which are not 
there in order to put an end to the hardship, The transferee 
has no proprietary interest in certain portions of the szr land, 
and it is difficult to hold that he becomes the landlord of the 
transferor in respect of the land in which he has no interest. 
For the above reasons I hold that Charan Singh on the transfer 
of his share in Khata No.1 became the tenant of all the 
co-sharers in that Khata, and as the respondent was the 
lambardar of that Khata during the years in suit, the duty 
of recovering rent from Charan Singh, in the absence of any 
thing to the contrary, devolved upon the respondent. The 
fact that each of the 5 co-sharers in Khata No. 1 separately 
held th of the Khata as his szy, prior to the transfer of Charan 
Singh’s share is not sufficient to destroy the undivided 
character of the Khata. The law of partition prescribes 
certain procedure which must be followed in order to bring 
about partition. It empowers certain revenue officers to 
make it, and no one else can do it. An application for par- 
tition is a condition precedent to all that may follow. *(Sec- 
tions 106 and 107 of the Land Revenue Act). The Colfector ` 
at any stage of a partition before confirmation may stay the 
partition and order the proceedings to be quashed (section 
109). He may also allow the parties to make the partition 
themselves (section 103). All this conclusively shows that 
the co-sharers in a mahal have no power whatsoever to put 
an end to the undivided character of a mahal by a private ar- 
rangement. The separate occupation of }th by Charan Singh, 
with the consent of the other four co-sharers, caused no parti- 
tion for the purposes of Rent and Revenue laws, He simply 
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was in the exclusive occupation of certain plots in an undivid- 
ed mahal which belonged to all the co-sharers, and as soon 
as he became the tenant, he became the tenant of them all. 
The objection of the appellant on the 18th of January, 1910, 
.in “the partition proceedings, started by the respondent, 
- conclusively establish that up to that date Khata No. 1 was 
dn undivided mahal. The decision in Jagannath Prashad v. 
Badri Prasad (*), in my opinion, does not touch the point. It 
does not go the length of ruling that a private agreement of 
the co-sharers in an undivided mahal can effect parti- 
tion. 


It is urged that granting that Charan Singh on the trans- 
fer of his share became the tenant of all the co-sharers in 
Khata No, 1, the steps taken by the appellant againt Charan. 
Singh disentitle him from claiming his share of profits of 
Charan Singh’s sir from the respondent. Those steps are 
that he successfully applied for the fixing of the rent to 
be paid by Charan Singh; that he obtained decrees for 
the arrears of rent and ejected Charan Singh from his 
sir, and that as Charan Singh did not give up possession 
of the sr, the appellant sued him in the Civil Court for 
possession and mesne profits and obtained formal possession. 
Charan Singh continuing in the actual occupation of the 
sty, and that when the respondent applied for partition, the 
appellant in the application, dated 18th of January, 1910, 
asserted that he was in the exclusive possession of Charan 
Singh’s sir, 

In my opinion, the above mentioned steps do not debar the 
appellant from claiming his share of profits of the sir from 
the respondent. The appellant under section 36 (4) of the 
Land Revenue Act (Act No. III of 1901) “as a co-sharer 
directly interested in such matter” had a right to apply for the 
fixing of the rent payable by Charan Singh. The Revenue 
Court simply fixed the rent and made no change in the 
proprietors entitled to receive it from Charan Singh. 


The decree for arrears of rent and the ejectment were 
procured by the appellant against Charan Singh behind the 
back of the respondent, and those steps in no way effected 


(1) [1912] 9 A. L. J., 48 
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any change in the legal relation of landlord and tenant 
which came into existence between all the co-sharers in Khata 
No. 1 and Charan Singh. The mere fact that the .appellant 
mistook his legal position towards Charan Singh cannot 
estop him from claiming his share of profit in the sir from 
the respondent who was bound to recover rent from Charan 
Singh, but who, according to the finding of the lower appel 
late court, being a near relation of Charan Singh, took no 
action against him. Itis plain law that if A succeeds in 
ejecting B, a tenant of-C in a suit to which C is no party, B 
in a suit by C for rent cannot plead ejectment by A. It is 
to be noted that the respondent did not plead any local 
custom or special contract by which the appellant was en- 
titled to receive separately his share of the rent payable by 
Charan Singh as an ex-proprietory tenant of his sé¢. 


The civil suit for possession by the appellant against 
Charan Singh and formal possession against him cannot put 
an end to the legal duty cast upon the respondent as a lam- 
bardar of realising rent from Charan Singh. The respondent 
was no party to the civil suit, and his right to recover rent 
from Charan Singh cannot be affected by its result. 


Charan Singh, as a matter of fact, in spite of the steps 
taken by the appellant, was admittedly in actual occupation 
of his sir during the years in suit, and the assertion made by 
the appellant in his application, dated the 18th of January, 
1910, may be taken to mean anything else, but it cannot be 
taken to mean that the appellant was in actual occupation 
of Charan Singh’s sir. That assertion of the appellant, there- 
fore, does not alter the legal relation which sprang up by 
operation of law between Charan Singh and the respondent 
asa lambardar. The proceedings taken by the appellant 
against Charan Singh in the Revenue and Civil Courts, to 
which the respondent was no party, do not, in my opinion, 
affect the position of the respondent as a lambardar of Khata 
No. 1. ; 

For the above reasons, I would allow the appeal in respect 
of Khata No. 1 and would send down the case to the lower 
appellate court in order to find the amount of the share of 
the appellant in the profits for the years in suit on the basis 
that the respondent had to realise the rent of the sir from 
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Charan Singh. Considering the facts of the case I make no 
order as to costs. 


CHAMIER, J.—This appeal arises out of a suit brought by 
the appellant for his share of the profits of two properties 
which may be called Khata No. 1 and Khata No. 2 in mouzah 
Chiti. The suit relates to the years 1314, 1315 and 1316 
Faslis. The appellant was a recorded co-sharer during the 
years in question. .Respondent was lambardar of Khata No. 1 
during the same period. The claim for profits in Khata No. 2 
is not before us in appeal and may be disregarded. 


In Khata No. 1 there were five co-sharers, each owning a 
one-fifth share, Each of them was in possession of separate 
lands on account of his share. In other words, the whole pro- 
perty was held by them ser or khudkasht, The actual culti- 
vators of the land were treated as the tenants of one or other 
of the co-sharers, The whole of the share of one of the co- 
sharers, named Charan Singh, excepting ten bighas, was sold 
at execution sales to the appellant on or before 1901. The 
remaining ten bighas were sold to the respondent. The 
result was that Charan Singh became ex-proprietory tenant 
of the whole of the lands constituting his share. At the ins- 
tance of the appellant, the revenue authorities fixed the rent 
to be paid by Charan Singh. In August, 1904, the appellant 
sued Charan Singh for the rent of his holding for the years 
1309, 1310 and 1311 Faslis, and obtained a decree. In July, 
1905, the appellant had Charan Singh formally ejected from 
the holding on accouut of non-payment of the amount decreed. 
But as so often happens in such cases, Charan Singh did not 
givé up the land, and in January, 1906, the appellant brought 
a suit against him in the Civil Court for possession and for 
mesne profits. Charan Singh pleaded’ that he was tenant of the 
land and was referred to the Revenué Court which held that he 
was no longer tenant of the land. The Munsif then gave the 
appellanta decree for possession and for mesne profits and 
his décreé was affirmied on appeal in June, 1909. Shortly 
after that the respondént commenced proceedings for parti- 
tion” of the lands comprised in the Khata. In the course of 

 those-proceeding’s in January, 1910, the appellant presented 
a'petition to the court in which he urged that what had been 
Charan Singh’s land was his, the-appellants’ separate sagéusa, 
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and should be allotted to him, The present suit was insti- l 


tuted in June, 1910. The appellant claims his share of the 


profits of the land in the Khata for the years 1314, 1315 and. 


1316 Faslis, He admits or rather his learned pleader in this 
Court admits that the respondent did not in fact colleét the 
rent of what has been described as the appellant’s magdusa, i, e., 
the land which was Charan Singh’s holding, less the ten bighas 


‘ above mentioned, but he says that it was the duty of the 


respondent as lambardar to collect those rents and the 
respondent is liable for them under section 16 (2) of the 
Tenancy Act. The respondent has pleaded and it has been 
found that each of the original co-sharers was in possession 
of separate lands on account of his share. He urges that 
Charan Singh became the tenant of the appellant in respect 


of all the land constituting that share, that the appellant ~ 


alone has been in possession of those lands through Charan 
Singh, and that he (the respondent) has never been in posses- 
sion or collected the rents thereof. The question whether a 
co-sharer in a zamindari becomes, on the transfer of his 
share, the tenant of the transferee alone or of the whole pro- 
prietary body has been discussed before us at length. In 
Chote Lal v. Ramadhkin (1) Mr. Evans and I held that the 


co-sharer becomes the tenant of the transferee alone.. In- 


S. A. 866 of 1910, decided on October 31st, 1911, GRIFFIN, J., 
held that the co-sharer becomes the tenant of the whole pro- 
prietary body, and the same view is involved in the decision 
of STANLEY, C. J. and BANERJI, J. in S. A. 538 of 1907 
decided on March igth, 1909. The difficulties pointed out 
in our judgment in the case in 13 Oudh Cases are not noticed 
in either of the decisions in this Court, and I cannot say that 
I am convinced that the view taken is correct. At all 
events, I see no reason why the transferor should not pay 
his rent to the purchaser alone where, as in the present case, 
there has been a kind of private partition which no one 
wishes to disturb. But, even if it is assumed that the correct 
view is that taken in the two unreported cases in this Court, 
I think that this appeal should be dismissed. In the present 
case, as in the Oudh Case, all parties concerned seem to have 
assumed that the co-sharer became the tenant of the transferee 


(1) 13 Oudh Cases, 70, 
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alone, Whether that view was correct or.not, does not appear 
to me to be a matter of any importance in the present case. 
We are asked in effect to hold that the respondent negli- 
gently and improperly failed to collect the rents in what was 
Chtran Singh’s holding. Before we can do this, we must 
look at the facts. It was the appellant who applied to the 
revenue authorities to fix the rent to be paid by Charan 
Singh. It was the appellant alone who sued Charan Singh 
for his rent for the years 1309, 1311 Fasli, It was the appellant 
alone who had him ejected in execution, and it was the 
appellant alone who brought another suit against him for 
possession in the Civil Court. The other co-sharers took no 
interest in those proceedings and allowed the appellant to 
establish a claim to separate possession of the bulk of Charan 
Singh’s holding. As late as January, 1910, we find the 
appellant laying claim to the holding as his peculiar property. 
In these circumstances, I do not see how it is possible to hold 
that the respondent has negligently and improperly allowed 
the rent of the land to remain uncollected. If the deci- 
sions in this Court mentioned above are correct, then, as a 
matter of strict law, the respondent might perhaps have been 
able to obtain decrees against Charan Singh. He is related 
to Charan Singh and therefore probably was not anxious 
to bring suits against him, but he would certainly have been 
opposed by the present appellant had he attempted to 
compel Charan Singh to pay rent to him. Itis quite obvious 
that the appellant for years, treated Charan Singh as his 
own separate tenant and tried by every means in his power to 
recover rent from him. When he failed, he tried to get posses- 
sion @f the land from Charan Singh, and when the partition 
procgedings began, he claimed the land as his separate property, 
It was only when all his endeavours to obtain the profits of 
the land had failed that he turned round and attempted 
by the present suit to get the profits from the respondent on 
the ground that the latter had improperly and negligently 
allowed the rent to remain uncollected. It was urged by 
the respondent that the appellant is not estopped from as- 
serting his strict rights by any action that he has taken 
against the respondent. I am prepared to concede that, but 

in face of the various proceedings taken by the appellants, 
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: BRIJ NATH SARIN ivn. 
VErSUS aah 
` F. M. BYRNE.* January, 13, 20. 


s Defamation—Libel— Insolent upstart} whether by themselves libellous. KARAMAT 


Per KARAMAT HUSAIN, J.—To publish any words in writing without _ HUSAIN, J. 
CHAMIER, J. 


justification which bring a person into contempt or ridicule is a libel. 
Hence, to write of a respectable person who is also a semindar that 
hë isan “insolent upstart” is calculated to briug him into contempt and 
ridicule in the eyes of persons of his class; having in view the sentiments 
` and ideas of the Indian gentry. 


Per CHAMIER, J—The context in which the words “insolent up- 

- start” occurred read as a whole neither intended to throw any reflexion 

on the birth, reputation or general character of the plaintiff, nor would 

they bé understood by any reasonable man as throwing any such reflexion 

on him. The quéstion being one which in England would be left to the 

jury, and the lower appellate court having held that the words were not 
defamatory, no second appeal would lie. 


SECOND APPEAL against a decree of H. W. Lyle, Esq. 
I. C, S., District Judge of Agra, reversing a decree of B. Shiva 
Prasad, B, A., Subordinate Judge of Agra. 


Suit for recovery of damages. 


The facts of this case are briefly as follows :— 

Plaintiff-appéllant, who was. a respectable- resident of 
Muthia, brought a suit fot a certain sum of money against 
one Tulai Chamar. In execution of the decree, a proċess 

. Was igstiéd against Tulai, who took it to the defendant- 

respondent, who was the overseer of the military grass farm, 

* and interested himself in the suit. The latter wrote the 
following remarks on the back of the process :—_ 

“The amount of Rs. 41-2-0 has been lying in my office 
since the date of my judgment. it appears to mé that this 
is a case of malicions prosecution, and so itis a Government 

- case, and does not concern Tulai -whatsoever. The decree- 
holder is a most insolent upstart. He came to my bungalow 
on a Sunday and I told him my office hours, and he would 
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not grant a stamped receipt. The next time he came he was 
most insolent and was told to wait but would not and went 
away without the amount in question.” 


Plai tiff alleged that the words ‘most insolent upstart ’ 
were libellous and had caused him much disgrace and 
annoyance. He accordingly sued the defendant in the court 
of the Subordinate Judge of Agra for Rs, 1,200 on account 
of damages. Defendant pleaded that the words were not 
libellous and actionable and that he had used them under 
provocation. l 


The court of first instance found that there was no pro- 
vocation. It held that the effect of the language used was 
to defame and degrade the plaintiff, and relying on the rulings 
in 4 C. L. J, pages 390 and-396 and 3 C. L, J., page 140, 
decreed the suit and awarded Rs, 400 as damages. ` 

The lower appellate court held that there was nothing 
in the words themselves that conveyed any imputation against 
the plaintiffs character, and their use would not damage the 
reputation of the plaintiff in the eyes of any sensible man. Hè- 
accordingly dismissed the suit. 


Plaintiff appealed. : 


Shiam Krishna Dar (with him Guleart Lal and Benode 
Bihari), for the appellant. 


The expression ‘insolent upstart’ is actionable per se as it 
lowers the plaintiff in the estimation of others, It conveys 
an innuendo which is aggravated by the tenure of the whole 
passage, and becomes grossly insulting. 

' Similar expressions, £. g., ‘unfeeling conduct’ were action- 
able in English law. He relied on 

Odger’s Libel and Slander, 4th Edition, page 18. 

Cox v. Lee, L. Rọ 4 Ex., 284, 

Churchill v. Hunt, 1 Chit, 480. 

The word ‘upstart’ might in some cases merely mean a 
self-made man, but as used in the present instance it conveyed 
certain imputations, and would .be taken as casting a reflec- 
tion on plaintiffs status in Indian society. 

He cited i ; 

Jogeswar Sarma v, Dinwam Sarma and another, [1898] 3 
C. L. J. Ra, 140. : i 
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Sagar Ram v. Balu Ram, [1904] 1 A L. J. R, t02. 

Dawan Singh v. Mahip Singh, [1888] I. L. R., to All, 425. 

Bhoont Money Dosse v, Natobar Biswas, [1901] I. L. R., 28 Cal., 
452 (at 462). 

Parmatho v. Manney, [1884] I. L. Ry 8 Mad., 175. 

The respondent was not represented. 


The following judgments were delivered. 


CHAMIER, J.—This is a second appeal in a suit for damages 
for defamation. 


The Subordinate Judge gave the plaintiff a decree for 
Rs. 400, but his decision was reversed by the District Judge 
who held that the expressions used by the defendant, though 
intemperate, were not defamatory. The facts are that the 
plaintiff obtained a decree for a small sum against Tulai, a 
Chamar, employed in a grass farm managed by the defendant. 
He took out execution and a process was issued to Tulai 
which somehow or other came into the hands of the defend- 
ant who wrote on it: “ The amount Rs. 41-2-0 has been lying 
in my office since the date of my judgment (sic.) It appears 
to me that this is a case of malicious prosecution and so it is 
a government case and does not concern Tulai whatsoever. 
The decree-holder is a most insolent upstart. He came to 
my bungalow on a Sunday and I told him my office hours 
and then he would not grant a stamped receipt. The next 
time he came he was most insolent and was told to wait but 
would not and went away without the amount in question.” 
The plaintiff's case is that the words “ the decree-holder is 
a most insolent upstart” are defamatory. He does not com- 
plain’ of the rest of the words used. The Subordinate Judge 
says’ that the plaintiff is a very respectable man who mixes 
in the society of the leading Razses of Muttra, and that “ the 
tendency and effect of the words used were to defame and 
degrade him and render him odious and contemptible.” The 
District Judge says that the words ‘insolent upstart’ might 
in certain circumstances be defamatory but that they must be 
read with the context in which they appear and that they 
were not defamatory in the present case. I agree with the 
learned District Judge that the endorsement on the process 
taken as a whole means no more than that the plaintiff had 
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behaved rudely and had declined to wait to be paid or to give 

a stamped receipt. It seems to me quite clear that the words 

complained of were neither intended to throw any reflection 
on the birth, reputation or general character of the plaintiff 
nor would be understood by any reasonable person acquaitited 

with the English language as throwing any such reflection 

upon him. It was suggested that they would be regarded 

as holding the plaintiffup to ridicule. I cannot accept this 

notion. As the learned Judge held that the words complained 

of, might in certain circumstances be defamatory, but in this 

particular case were not. I doubt whether a second appeal 

is admissible at all. In England the question would have l 
been left to the jury. If, however, a second appeal lies, I hold 

that it should be dismissed. 


KARAMAT HUSAIN, J.—An action was brought by the 
plaintiff for damages for a libel. The court of first instance 
decreed the claim. The court of first appeal found that the 
words “a most insolent upstart” contained in the endorsement 
made by the defendant on the process issued to Tulai were 
not defamatory and reversed the decree of the first court. 
The learned District Judge, however, said in his judgment: 
“Now it is easy to conceive cases in which the use of the 
words insolent upstart might be distinctly defamatory, for 
instance, if they are used towards a servant seeking employ- 
ment.” 


In second appeal it is contended that the written worda 
“a most insolent upstart” are libellous. My learned colleague 
is of opinion that they are not, but I am unable to agree with 
him. 

To publish any words in writing without justification 
which bring a person into contempt or ridicule is a libel. 

Lorp HO tt, C. J., in Cropp v. Tilvey (1) said :—* Scan- 
dalous matter is not necessary to make a libel, it is enough if the 
defendant induces an ill-opinion to be had of the plaintiff, or 
to make him contemptible and ridiculous,” Brst, C. J., in 
Archlep Tuan v. Robson (3) said :—“ It is not easy to perceive 
why any distinction should be made between written and oral 
slander ; but = case referred to Lord Kerry v. Tharley (®) 


3 Salk, 226 Mick 5 Will, 3 B. R. 
(2) [1828] 5 Beng. 17, 21. (3) 4 Taunt, 355. 
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has established it too firmly to be shaken. According to that 
case, in order to support an action for oral slander, something 
criminal must have been imputed; but in a libel any ten- 
dency to bring a party into contempt or ridicule is actionable, 
and ‘in general, any charge of immoral conduct, although in 
matters not punishable by law.” 


` Descending to the particular words which may be libellous 
I find that to write that a person “stunk of brimstone and 
had the itch” was held to be a libel, see Veller v. Mousdbey (*). 
In the same case GOULD, J., said :—“ For speaking the words 
rogue and rascal of any one, an action will not lie, if those 
words were written and published of any one I doubt not 
an action would lie.” The headnote in J. Anson v. Stuart (°?) 
contains what follows :—“To print of any person that he is 


a swindler is a libel” .... and the headnote in Cor v. Lee, 
(3?) contains what follows :—“ To charge a man with ingrati- 
tude is libellous.” “An untrue statement that a person was 


at a past time in pecuniary difficulties may be libellous.” 


On the basis of the last four mentioned cases N. C. 
Falkard in 7th edition of his work, the Law of Slander and 
Libel, on page 70, says :—‘ Scandalous matter is not necessary 
to make a libel. It is enough if the defendant induces an ill- 
opinion to be had of the plaintiff or make him contemptible 
and ridiculous, Cropp v. Tilney (4). And, accordingly, it is 
libellous to publish and charge a man, (by writing) with want 
of honesty, civility, humanity, veracity or gratitude, see Vilas 
v. Mousey (5); J. Anson v. Stuart (8); Cox v. Lee(*). In the 
Digest of the Law of Libel and Slander by W. Blake Odgers, 
4th Edition, on page 18, I find :—“It is libellous to state in a 
newspaper of a young nobleman that he drove over a lady and 
killed her and yet attended a public ball that very evening (al- 
though this only amounts to a charge of unfeeling conduct) 
Churchhill v, Hunt (*). Taking into account the sentiments 
and ideas of the Indian gentry I have no doubt that if a per- 
son writes of another who is a member of a very respectable 
family that he is a most insolent upstart, those words bring 
(1) 2 Wils. 403 (Easter Term, 9 Geo, Ill, 1769. (2) T. R., 7481, 1787. 
(3) 11869] L. R., 4 Ex. 284. (4) 3 Salk 226, per Lord HOLT, C. J. 
(5) 2 Wils. 403, (6) 1 T, R, 748, Ray 201. 


(7) L. Rs 4 Ex., 284. (8) [1819] Chilt, 480, 2 B. and Ald., 685. 
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him into contempt and ridicule in the eyes of the persons of 
his class. The cases of Jageswar Sarma v. Dinaram Sarma 
(°) and Shaobh igee Koeri v. Bokhari Ram ('9) support me. 

For the above reasons, I would set aside the decree of the 
lower appellate court and decree the plaintiff's” claim for 
damages with costs. I would reduce the amount of dameges 
to a nominal one namely one pie. 

By THE CourRT.—The order of the court is that the 


appeal be dismissed. 


S. A. P. Appeal dismissed, 


NARAIN DAS 
versus ` 


RAM PRASAD. 


Arbitration, reference to—Award—Code of Civil Procedure (V of 1908), 
Schedule TI, para. 16 (2)—Decree in accordance with award—Appeal. 
field that no appeal lay to the court below from a decree passed 
upon an award which was in accordance with it and not in excess of it, 
the court of first instance having heard the objections thereto and modi- 
fied the award so far as it was in excess of the actual reference. 
© FIRST APPEAL from an order of Babu Shikhar Nath 


Banerji, Second Additional Subordinate Judge of Agra. 
The facts and arguments appear from the judgment. 
The following cases were cited during the argument :— 

6 A. L. J. Rọ 333. 
SAL JR 7 . ° 
Durga Charan Banerji and Mohan Lal Sandal, for the 
appellant, 


Braj Nath Vyas, for the respondent. 

The judgment ọf the Court was delivered by 

KARAMAT HUSAIN and TUDBALL, JJ.—In this case the 
parties referred their dispute to an arbitrator who submitted 


(9) [1898] 3 C. L.J., 140, (10) [1906] C. L..J, 39% - 
°. E. A. F. O. No, 85 of 1911. ; ` 
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his award. The following objections were taken on behalf of 
Narain Das in the court of first instance. The arbitrator 
was guilty of misconduct, the award covered a question which 
had not been referred by the parties to arbitration, and the 
reference to the arbitrator was not made by all the parties, 
The third point, it would seem, was not pressed before the 
court of first instance, The decision of that court on the 
question of misconduct was that there was no’ misconduct, 
On the question of excess in the award the decision was that 
there was a matter which though not referred by the parties, 
was decided by the arbitrator, and that matter ought to be 
expunged from the award, The learned Munsif passed a 
decree in accordance with the award so far as it covered 
the points referred to arbitration, Ram Prasad appealed to 
the District Judge against the decree made by the court 
of first instance, The case was transferred to the Addi- 
tional Subordinate Judge who set aside the decree of the court 


of first instance and sent back the case to that court for trial | 


on the merits, In the course of his judgment the learned Addi- 
tional Subordinate Judge says: “ One of the objections is 
that che award in accordance with which the judgment was 
passed was noaward inlaw, From the record it appears 
that in one case Gauri Shanker and Chirmiti were defendants, 
and in theother case Ram Parshad, Chirmiti and Guddar 
were parties, It also appears that the application for reference 
to arbitration was not verified by any one on behalf of Chirmiti 
and Guddar. It also appears that the arbitrator never gave 
any notice to these persons, and they were no parties to the 
arbitration proceedings, So I do not see how it can be said 
‘that the award was good award in law.” An appeal from the 
order *is preferred to this Court. It is contended that under 
paragraph 16, clause (2) of Schedule II of the Code of Civil 
Procedure, no appeal lay from the decree inasmuch as there 
was no decree in excess of or not in accordance with the award. 
It is contended by the learned Vakil for the other side that 
there was no reference by all the parties to the suit, and that 
therefore the award was invalid. In our opinion there is no 
force in the contention of the learned Vakil for the other side, 
All the objections that were taken before the court of first 
instance, were heard by that court and decided, and after 
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disposing of those objections that court passed a decree 
in accordance with the award as it was modified after hearing 
the objections. In these circumstances an appeal could be 
taken to the lower appellate court under the provisions of 
paragraph 16, Schedule II of the Code of Civil Procedure, 
on only two grounds, « e. if the decree was in excess of or 
not in accordance with the award. Neither of these two 
grounds existed in the present case. A reference 'to the 
records of the two cases clearly shows that the matter was 
referred to arbitration by all the parties concerned. We there- 
fore allow the appeal, set aside the order of the lower appellate 
court and restore the decree passed by the court of first 
instance with costs. 
Appeal allowed, 


LAL SINGH 
versus 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), section go7—Sanclion to pro- 
secute—Application to Magistrate first class—Afppeal to District 
Magistraie—transferred to another Magistrate—Jurisdiction. 


Section 407 of the Criminal Procedure Code does not entitle a Dis- 
trict Magistrate to send appeals under section 195 of that Code toa 
Magistrate of the first class subordinate to him. That section deals ‘with 
appeals from convictions. s 

Sadhu Lall v. Ram Churn Pasi, [1903] L.L-R., 30 Cal, 394, followed. 

CRIMINAL REVISION from an order of Mirza Kasim Beg 
Chagtai, Magistrate, first class, of Badaun, 


Application for sanction to prosecute. 


The application was made more than three months after 
the decision of the original case. The Judge who originally 
heard the case had been transferred in the meantime. The 
successor of the Judge granted sanction. The District Magis- 
trate transferred the appeal to some other Magistrate, 


* Cr. Rev. No. 614 of 1911, 
a 
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C. Ditton (with him Balram Chandra Mookerj:), for the 
applicant, contended that the application for sanction was 
made more than three months after the case was over. The 
other party waited till the officer who decided the case went 
away on leave. Under such circumstances sanction should 
not have been granted. 


The Collector had no jurisdiction to transfer the appeal 
to another Magistrate. He referred to 

Sadhu Lali v. Ram Churn Pasi, [1903] l. L. R, 30 Cal., 394. 

Motilal Nehru, for opposite party, was heard in reply. 

The following judgment was delivered by 

RICHARDS, C. J.—This is an application to set aside the 
orders of two Magistrates of the first class,- granting sanction 
to prosecute under sections 193 and 211 of the Indian Penal 
Code. The application for sanction was not made before the 
same Magistrate as had originally tried the case, but it was 
made to his successor who granted sanction. There was an 
appeal to the District Magistrate who apparently directed 
that the appeal should be heard by another Magistrate of the 
first class subordinate to him. The learned District Magis- 
trate was evidently exercising what he considered to be the 
power vested in him under section 407. In my opinion this 
section does not entitle the District Magistrate to send 
appeals under section 195 of the Criminal Procedure Code to 
a Magistrate of the first class subordinate to him. The 
section deals with appeals from convictions, This view of 
the ‘séction was taken in the case of Sadhu Lall v. Ram 
Churn Pasi (1). I therefore allow the application, set aside 
the osder of Mr. Kasim Beg Chagtai, and send back the case 
to the District Magistrate with directions that he should hear 
the appzal himself. I expressly abstain from stating any view 
upon the merits. 

(G) [1903] I. L. Rọ 30 Cal, 394. 
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BAIJNATH DUBE . 
versus 
KING-EMPEROR.* 


Prevention of Cruelty to Animals Act (XI of 1890), section 6 (r)—“ Permit, 
meaning of—Act done in spite of precautions. 
Where a man takes all precautions to prevent the doing of an act 


and in spite of his precautions such act is done, it cannot be said that 
he has permitted the doing of that act. 


CRIMINAL REVISION from an order of M, S. Cassels, Esq., 
District Magistrate of Naini Tal. 


Sital Prasad Ghosh, for the applicant. 


R. Malcomson (Assistant ‘Government Advocate), for the 
Crown, 


The judgment of the Court was delivered by 


TUDBALL, J.—The applicant, Baijnath Dube, is a pony 
contractor, whose animals work on the road between the 
Brewery near Naini Tal and Ranikhet. He has been tried 
for an offence under section 6 of Act No. XI of 1890 (Pre- 
vention of Cruelty to animals) on the ground that he 
permitted unfit animals in his possession and under his | 
control to be employed or worked, which by reason of wounds, 
diseases and other causes were unfit for work. The evidence 
for the prosecution shows that on the 21st of July last an 
Inspector of Police and a Veterinary Assistant Surgeon 
visited various stables in which the applicant’s ponies were 
kept. In those stables certain ponies were found to be*un- 
fit for work. Only one pony, a flea-bitten grey, was found 
harnessed in a carriage, was galled and unfit for work. Inso 


“far as the prosecution evidence goes and as the Magistrate 


in his judgment Has to admit, there is no evidence to show 

that any unfit animal was being worked except the above- 

mentioned pony. From certain evidence given for the de- 

fence the Magistrate has concluded that in all probability 

the unfit ponies had been worked while they were unfit, 
* Cr. Rev. No. 683 of 1911. 


x 
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though the witnesses for the defence deny this, It is clearly 
established that the applicant lives at Kathgodam and that 
he employed two European supervisors to superintend the 
work on the Ranikhet road in order to see that the ponies 
were properly kept and properly worked. It is the duty of these 
Inspectors to report all animals which are unfit to work, 


. and according to their evidence fresh animals are sent to 
replace animals, In our opinion the applicant can not be 


said to have permitted the working of any unft animals. 
He has taken every reasonable precaution to prevent unfit 
animals being worked. Wherea man takes all precautions 
to prevent the doing of an act, and in spite of bis precautions 
such act is done, it cannot be said that he has permitted the 
doing of that act. In our opinion the evidence on the record 
is insufficient to establish the offence of which the applicant 
has been convicted. We accordingly allow the application, 
set aside the conviction and sentence and direct the fine, if 
paid, be refunded, : 
f Application allowed—Senience quashed. 
[See also Q.-Z. v. Lalta Prasad, 1. Le Rọ 20 All, 186.—Eb.] 
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DEBI MANGAL PRASAD SINGH, 
versus 


MAHADEO PRASAD SINGH AND OTHERS. 


* Hinds Law—Mitakshara—Joint Hindu favilty Partitton-—-Mothar's 


share—Stridhan— Succession to share given to a mother on partition. 

Under the Mitakshara school of law the members of a joint family 
effecting a partition may agree that a portion of the property shall be 
transferred to a widow by way of absolute gift as part of her s¢ridkan 
so as to constitute a provisioa for her s/rédhan heirs, but in the absence 
of any such intention property obtained by a Hindu widow on partition 
of the joint family property passes on her death to the heirs of her 
husband. 


Debi Mangal Prasad Singh v. Mahadeo Singh, [1909] I. L. R., 32 
AlL, 253, reversed. 
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Chiddu v. Naudat, [1901] I. L. R., 24 All, 67, overruled, 
Mussumat Thakur Deyhee v. Rai Baluk Ram, [1866] 11 M. I. A., 
139. 

Bhugwandeen Doobey v, Myna Baee, [1867] 11 M. I. A., 487 ; 

Chotay Lall v. Chunno Lall, [1878] L. R, 6 L A., 15; 

Sheo Shankar Lal v. Debi Sahai, |1903} L. R., 30 1. A., 202 ; 

Lal Sheo Pertab Bahadur, Singh v, Allahabad Bank, [1903] L. R., 

30 I, A, 209, referred to. 

APPEAL from a judgment and decree of the High Court 
of Judicature for the North-Western Provinces at Allahabad, 
dated the 20th December, 1909, which affirmed a judgment 
and decree, dated the 14th December, 1907, of the Subordi- 
nate Judge of Gorakhpur. 


The main question for determination in the appeal was :-— 
Whether immovable property obtained by a Hindu widow on 
partition of the joint family property among her sons and 
grandson passes on her death to her husband’s heirs, or is 
inheritable by her s¢ridkan heirs under the Mitakshara law. 

The following pedigree will show the relationship of the 
parties :-— 


Gaya Parshad= Dulhan ee Kunwari (widow). 


| ath 
Sitla Bakhsh Singh 


Sheo Partap Singh | 
(dead). Mahadeo Prasad Singh (defendant No. 2). 


I (defendant No. 1). | 
Debi Mangal Prasad Balbhadder Singh 
Singh (plaintiff), - (defendant No 7). 








mi Nath Singh Durga Prasad Singh Mathura Singh Lallu Sing 
ani No. 3). (defendant No. 4). (defendant No. 5). (defendant Na 6) 
Gaya Parshad and his three sons formed a Hindus joint 
family governed by the Mitakshara law. He died leaving a 
widow, Dulhan Sahibzad Kunwari, and three sons. Sheo 
Partap Singh died in 1889, leaving a widow and his son, the 
plaintiff-appellant. f 


In 1894, this plaintif, under the guardianship of his 
mother, instituted a suit for partition of the joint family pro- 
perty. He claimed a oné-third share. The said Dulhan 
Sahibzad Kunwari (who was one of the defendants to the 
suit) pleaded that the plaintiff's share was only one-fourth, 
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inasmuch as she too was entitled to a share equally with her 
sons and grandson, The court allowed her claim, and she 
accordingly remained in possession of a one-fourth share 
of the family property during her life-time. 

The said Dulhan Sahibzad Kunwari died on the 19th 
November, 1900, On her death, defendants-respondents 
took possession of the property beld by her. 

The plaintiff therefore instituted the suit giving rise to 
this appeal on the Ist June, 1907, in the court of the Sub- 
ordinate Judge of Gorakhpur. He claimed possession of 
a one-third share of the said property with mesne profits 
and costs, the defendants filed their written statements, and 
their main plea was that the property in suit constituted the 
siridhan of the deceased lady, and in consequence defend- 
ants Nos. I and 2 succeeded to it to the exclusion of the 
plaintiff, 

The Subordinate Judge fixed the following issues :— 

(1) Whether the property Dulhan Sahibzad Kunwari got 


under the partition decree was her own stridhan 
or she. had only a life-interest in it ? 


(2) Is the plaintiff the legal heir of Dulhan Sahibzad 
Kunwari, and has he any interest in the property 
left by her as against the defendants Nos. I and 2? 

The Subordinate Judge held that the said property was 
stridhan, and that the sons of the said Dulhan Sahibzad 
Kunwari (deceased) succeeded to it as her heirs to the ex- 
clusion of the plaintiff. He accordingly ` passed a decree 
dismigsing the suit with costs, 

‘Fhe plaintiff thereupon appealed to the High Court at 
Allahabad. The learned Judges of the said High Court (Sir 
JOHN STANLEY, C. J, and BANERJI, J.) agreed with the view 
of the court below and accordingly made a decree dismissing 
the appeal with costs. For a report of the case, see 

Debi Mangal Prasad Singh v. Mahesh Prasad Singh, [1909] 1. L, Ry 
32 All, 253.] 

The plaintiff then appealed to His Majesty in Council. 

Sir Erle Richards, K, C, and B. Dube, for the appel- 
lant:—-In Mitakshara, chapter II, section 11, para, 1, the 
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commentator Vijnanesvara, gives Yajnyawalcya’s classification 
of woman’s property. “ Any other ”, there is a translation of 
‘adi, which means ‘the like.’ In no place it is stated by 
Yajnyawaliya that the property acquired by a woman on parti- 
tion of the joint family property becomes her sétridhan 
strictly so called. In para. 2 of the same section Vijnanesvara 
gives a further classification of woman’s property.’ This pard-. 
graph has been considered by the courts in India and the 
Privy Council in cases where a woman acquired property by 
‘inheritance’, and it has been held that in those cases the 
property inherited by a woman went on her death to the heirs 
of the person from whom she inherited it. It is, therefore, 
submitted that’ the rule also holds good when a woman 
acquires property on partition : 

Mayne on Hindu Law and Usage, 7th ed., pp. 882, 820 and 822-826, 
$$. 658, 607 and 610. . 

Mussumat Thakoor Deyhee v. Rai Baluk Ram, [1866] 11 M. I. A, 139, 
at pp. 172-174 ; : 

Bhugwandeen Doobey v. Myna Bace, [1867] 11 M. 1. A. 487, at pp. 
504, 513 and 514 ; 

Chotay Lall v, Chunno Lali, [1878] L. R., 6 1. A., 15, at pp. go and 31 5 

Mulia Vadujanadha Twar v. Dorasinga Twar, [1881] L, R,8 L Ay 
99, at pp, 108 and 109 ; 

Skeo Shankar Lal v. Debi Sahat, [1903] L, R, 30 1. A., 202, at pp. 205 
and 206; 

Lala Sheo Pertab Bahadur Singh v. Allahabad Bank, [1903] L. Re 30 
I. A., 209, at pp, 217 and 218 ; 
and 

Principles and Precedents of Hindu Law, by Macnaghten, Vol, I, 
Pr 38, ` 
Until partition a woman has a right to maintenance only and 
the share given to her on partition is in lieu of her right to 
maintenance : ` 

Mayne on Hindu Law and Usage, 7th ed, pp. 703 and 837, §$ 621 
and 518, 

[Mr. AMEER ALI: The share given to mother on parti» 
tion during the lifetime of the husband goes to her as 
her stvidhan as it is considered as a gift, but the share 
acquired on ‘partition after the husband’s death is given 
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to her in lieu of maintenance, There are cases to this effect 
in the Weekly Reporter.] The cases on the point are: 
ed 


Beai Parshad v. Puran Chand, [1895] I. L. Rọ, 23 Cal, 262, at p. 263. 
Sheo Dayal Tewaree v. Judoonath Tewaree, [1868] 9 W.R,, 61, at 
p: 63. 
_ Lalljeet Singh v. Raj Coomar Singh, [1873] 20 W. R. 336, at p. 340, 
Raja Buldeo Singh v. Koonwar Mahabeer Singh, [1866] 1 Agra H. C. 
Reports, 155, at p. 157. 
Her share on partition goes on her death under the Daya- 
bhaga school to her husband’s heirs : 
Sorolah Dossee v. Bhoobun Mokun Neoghy, [1888] I. L. R. 15 Çal, 
292, . 
And it is submitted that the same rule applies under the 
Mitakshara school. A woman, on the death of her husband, 
if she has no son, would take a life-estate in the property left 


by her husband. Then, why should she take it absolutely, if 
she has sons ? 


The only authorities in support of the decisions of the 
courts below, are: 


The Hindu Law of Marriage and Stridhan by Gooroodas Banerjee, 
and ed., pp. 305, 330 and 331 ; 


Chiddu v. Naubai, [1901] 1. L. R., 24 AlL,-67. 
Sri Pal Rai v. Surajbali, [1901] 1, L. R., 24 AIL, 82, 
but it is submitted that these authorities are erroneous. 
Reference was also made to 
Mitakshara, chapter I, section 1, para, 13 ; and chapter I, section 6, 
paras. 2, 3 and 6, 

DeGruyther, K. C, G.E. A, Ross, and A. P. Sen, for the 
respondents : It is not enough to say that the property in 
question goes to the heirs of Gaya. But it is necessary to ascer- 
tain who those-heirs are. Are they to be determined by consi- 
dering who they were at the time of Gaya’s death, or at the time 
of the partition or at the time of the widow's death ? Whether 
the property goes to the widow’s heirs or her husband’s heirs, 
the question is whether the grandson is entitled to succeed 
with the sons, The rule of succession to a woman’s property 
is that it goes to her daughter, in their absence to her sons 
and in their absence to the grandsons, The argument that 
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the property passes to Gaya’s heirs, is far-fetched.. Because 
the property here is, divided, and. it-could not revert to Gaya: 
or his heirs. The property in question is a gift to the mother 


- from’ the three sons and’ would go to her heirs on her death : 


The Hindu Law of Marriage and Stridhan, by G., Banerjee, [1879] 
pp, 314 and 320, 


‘The authority ofthe Mitakshara is paramount in this 
case. It provides that when a partition- is made during 
the lifetime of the husband, the wife gets one share, and if the 
partition is made after the-husband’s death the mother gets 
the.share, which she would have got if the partition were made 
during the lifetime of the husband. There is no authority. 
for saying that there is a distinction as regards her share 
depending upon whether she got it on partition made during 
the lifetime of her husband or after his death. In either case 
she takes:a share exactly the same as others do and she does 
not get it in lieu of maintenance, Succession to her share is 
governed by those rules which govern succession ‘to woman's 
property: $ 

Mitakshara, chapter I, section 7, paras. 1 and 2; chapter II, section 
1, paras.. 31,.32.and 33, and chapter, LI, section 11, paras.,1, 2 and 12. 

Gift of money by a son to his mother for the purposes 
of maintenance of the mother ‘is her stridhan and: passes to 
her heirs : 

Musammut Doorga Koonwary. Mussamut Tejoo Koonwar, [1866] 

5 W. R, 53 (Miscellaneous appeals.) $ 
She could dispose of landed property acquired, by means of 
money so giyen.: l 

` Nellaikumaru; Chetti v. Markathammeal, [1876] L. L. Ra 1 Mad, 166. 

The.property. so purchased,. if,not disposed: of. by: her,. will 
pass to.her. sés#dhan heirs, - 

Subramanian. Chetii v. Arunachelam Chetti, [1904] 1. L. R:,. 28 Mad., 

J, atıpp- 6-and 7, 
wherein. the particular. para. of the: Mitakshara.in question. is 
discussed‘ by the. learned Judges, who say that there was.no 
reason for- holding: that property vesting in. a woman- other- 
wise than by -inheritance. should be-subject.to the rule:that 
it should pass:to the’ heirs. of; the preceding: owner ont her: 
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death. Wiat a woman takes on partition is her stridkan 
and passes to her sés#dhan heirs : l 
Bhagir Thibai v. Kahnujirav, [1886] 1. L. Rọ 11 Bom., 285, at pp. 
5 302 and 303. 
It is contended that the cases of > 
° Mussumat Thakoor Deyhee. v, Rai Baluk Rom, [1866] 11 M. 1. A, 1393 
Bhugwandeen Doodey v. Myna Baee, [1867] 11 M. I. A., 487; 
Sheo Shankar Lal v. Debi Sahai, L. R., 30 I. A., 202; 
Lal Sheo Pertab Bahadur Singh v. Allahabad Banh, [1903] L.R, 30 
I, A., 209, 
cut down the authority of the Mitakshara in this ‘case, but 
the Madras High Court, as already pointed ‘out, has consi- 
deréd these cases and come to a different conclusion ‘in the 
case of 
Subramanian Chetti v, Arunichelum Chetti, [1904]. 1. L. R., 28 Mad, 
` 1, at pp. 6and 7. 


Reliance ïs also placed upon Mayne’s Hindu Law and Usage : 


but Mr. Mayne has entirely omitted from consideration the 
several paragraphs and sections of the Mitakshara herein- 
before referred to. After distinguishing 
Sheo Dyal Tewaree v. Judoonath Tewaree, [1868] 9 W. R, 161, 
at p. 162, - 
(where the partition had not tial taken place) ; 


Lalljeet Singh v. Raj Coomar Singh, [1873] 20 W. R., 336, 


and 
Beni Parshad v, Puran Chand, [1895] I. L. R , 23 Cal., 279; 


it was submitted that the question whether the widow took 
on partition her share by way of maintenance or as a portion 
of the*inheritance is not decided : 


-Mohabeer Pershad v. Ramyad Singh, [1£75] 20 W. R , 192, at pp. 


195 and 196. 
Sorclah Dossie v. Bhoobun Mohun Neoghy, [1888] 1. L. R., 23 Cal., 
292, 
is a case decided under the Bengal school of law and it is not 
therefore an authority for the present case. Reference was 
also made to 


Brij Indar Bahadur Singh v. Ranee is Koer, [1877] L. R, 5 
WA, 1 
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Srimati Hemangini Dasi v, Kedar Nath Kudu Chowdhry, [1889] L. 
R, 16 1. A, 115. 
Sir Earle Richards, K. C, in reply, further referred to 
Mitakshara, chapter I, section 3, para. 8, and chapter Il, section I, 
para. 33. 
The judgment of their Lordships was delivered by 


LORD ROBSON.—The question to be determined in this 
case is whether immoveable property, obtained by a Hindu 
widow on partition of the joint family property under the 
Mitakshara law, is part of her s¢ridkan in the narrow sense 
of that word, indicating her separate property or peculium 
which passes on her death to her own heirs; or is merely 
part of her s¢ridhan in the wider sense in which the word 
is sometimes used, as indicating any property in which 
she may have some right of proprietorship. 


The property in question originally belonged to one 
Gaya Parshad, who, with his three sons, formed a Hindu 
joint family governed by the Mitakshara law. He died 
leaving three sons and a widow, Dulhan Sahibzad Kunwari. 
One of his sons, Sheo Partap Singh, died in 1889, leaving a 
widow and his son, the plaintiff-appellant. In 1894, a 
partition of the joint family property took place, at the suit 
of the plaintiff, under the guardianship of his mother, and 
in that suit the court apportioned one-fourth share of the 
family property to Dulhan Sahibzad Kunwari, who remained 
in possession thereof until her death on the 19th November, 
1900. 

The plaintiff claims possession of one-third of the 
property thus held by her, on the ground that it passed, 
under the Mitakshara law, to the heirs of her husband, of 
whom he is one. 
` The first two defendant-respondents are the two surviv- 
ing sons of Dulhan Sahibzad Kunwari, and their contention 
is that the property acquired by their mother on the said 
partition was her stridhan or peculium so as to descend to 
her heirs. 

This raised the further question as to whether the plaintiff, 
whose father had predeceased Dulhan Sahibzad Kunwari, 
was one of her heirs or was excluded from her inheritance 
by her surviving sons. The Subordinate Judge decided 


2 . 


VOL. 1X] PRIVY COUNCIL, 27I 


both these issues is favour of the defendants, and that judg- 
ment was affirmed by the High Court at Allahabad. 


The sections of the Mitakshara dealing with the property 
of a woman have given rise to much controversy and some 
conflict of decisions. In chapter 2, section 11,”para. 1, of that 
treatise, Vijnanesvara sets forth Yajnyawalcya’s classification 
or description of woman’s property as follows :— 

“What was given to a woman by the father, the mother, the husband 
or a brother, or received by her at the nuptial fire, or presented to her 


on her husband’s marriage to another wife, as also any other [separate 
acquisition] is denominated a woman’s property. ” 


In paragraph 2 of the same section, Vijnanesvara repeats 
in substance the six-fold classification given in paragraph 1, 
and then in place of the general words “ as also any other ” 
he substitutes a further enumeration as follows :— 

And also property which she may have acquired by inheritance, 


purchase, partition, seizure, or finding, ‘are denominated by Menu and 
the rest, ‘ woman’s property.’ ” 


This reference to Menu is not borne out by; the quotation 
from that authority given in paragraph 4 (section 11). Menu 
is there cited as making the same classification of the differ- 
ent kinds of “woman’s property” as that above given by 
Yajnyawalcya, and saying that they “are denominated the 
six-fold property of a woman.” 

This six-fold enumeration of the sources of a “woman’s 
property,” as given by Yajnyawalcya and Menu, corresponds 
with the technical or narrow signification of stridhan indicat- 
ing property which is under her absolute control during life 
and on her death is descendible to her heirs. Do the same 
charasteristics attach to a woman’s property derived from 
the additional sources specified by Vijnanesvara, viz., inherti- 
ance, partition, &c.? The words “any other” with which 
Yajnyawalcya concluded his enumeration are a translation 
of the word “adi” or “adya,” which, according to Mr. Mayne 
(Hindu Law, 7th Ed., page 823) means “and the like.” In 
that view, Yajnyawalcya meant to limit his description of 
* woman’s property,” or strvidhan, to property acquired in any 
of the six modes he had just specified, or in any other manner 
ejusdem generis with those modes, Vijnanesvara’s additional 
enumeration goes beyond that. When read with Yajnyawal- 
cya’s description, it constitutes a practically complete state- 
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ment of the means by-which a woman can acquite property’ 
rights. Dealing with this extended signification of the term 
“woman’s property ”, Vijnanesvara says in paragraph 3 of 
the same section that it “conforms in its import witir its 
etymology and is not-technical.” In paragraphs 2, 3 and 4, 

therefore, he is speaking.of siridan in the wider :sense. Jn 

paragraphs 5,6 and 7, Vijnanesvara cites the description 

of “woman’s property ” given by Katyayana, which does not 

expressly profess to be exhaustive, but which closely 

approximates in character to that given by Yajnyawalcya . 
and Menu, and does not include any of the heads (inherit- 

ance, partition, &c.) added to the list by Vijnanesvara in 

paragraph 2. Then comes paragraph 8, which gives rise ‘to 
the difficulty. It runs thus :—‘A woman’s property has been 

thus described. The author next propounds the ‘distribution 

of it, ‘Her kinsmen take it if she die without issue,’” 


The rule of devolution prescribed by the author (Yajnya- 
walcya), to whom Vijnanesvara refers, was, so far as that 
author himself was concerned, no doubt intended to apply 
only to stridkhan in the narrow signification defined in 
paragraph 1, and not to the enumeration as expanded by the 
commentator in the concluding words of paragraph 2, It is, 
indeed, possible to read paragraph 8 as applying only to the 
more limited enumeration of Yajnyawalcya. When Vijna- 
nesvara says “a woman’s property has been thus described,” 
he may have been referring to the description given by his 
author and by Katyayana, and have intended to confine 
Yajnyawalcya's rule of devolution to Yajnyawalcya’s classifi- 
cation. His language, however, in paragraph 8, wheneread 
with what he says in paragraphs 2, 3, and 4, is open te the 
meaning that a woman’s property, of whatsoever kind, 
descends always to her own heirs. It is difficult to adopt 
the latter construction in view of the undoubted fact that, as 
Sir Arthur Wilson said in delivering the judgment of their 
Lordships’ Board in Sheo Shankar Laul v, Debi Sahai (+) “ most 
of the old commentators recognise, with regard to the 
property of a woman, whether called stridhan or by any other 
name, that there may be room for differences in its line of. 
descent according to the mode of its acquisition. ” ë 

(1) [1903] 30 I. App,, 206. pe Er Se 
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So far as a woman’s acquisition of property by inheritance 
is concerned, the matter is now clearly concluded by authority, 
and a consideration of the cases decided with regard to that 
item in Vijnanesvara’s additional enumeration will facilitate 
the task of dealing with the item of “ partition” in the same 
enumeration. : i 


- In the case of Mussumat Thakoor Deyhee v. Rai Baluk 
Ram and others (') it was contended that, in the pro- 
vinces governed by the Mitakshara, the widow’s estate in 
her husband’s property was absolute, and that she had 
full power to dispose of it. In support of that argument 


reliance was placed on the concluding words of the second . 
paragraph of section 11, chapter 2, of the Mitakshara_ 


above dealt with, viz., “also property which she may have 
acquired by inheritance.” Their Lordships, however, rejected 
the view that those words included such property as part of 
a woman’s stridhan so as to make it descendible to her heirs. 
They quoted, with approval, the proposition laid down by Sir 
William Macnaghten in his “Principles and Precedents of 
Hindu Law,” vol. 1, page 38, where he says :— 


“In the Mitakshara, whatever a woman may have acquired, whether 
by inheritance, purchase, partition, seizure; or finding, is denominated 
woman’s property, but it does not constitute her peculinn? 

It was therefore held that a widow-has no power of alienat- 
ing any immoveable property which she has inherited from 
her husband, and that, on her death, such property will pass 

` to the next heirs of her deceased husband. Similarly, in 
Bhugwandeen Doobey v. Myna Baee (*) it was held that, by 
the Hindu law prevailing in Benares (the Western School), 
no: part of the husband’s estate, moveable or immoveable, 
forme portion of his widows stridkan, and she has 
no: power to alienate the estate inherited from her 
husband,.to the prejudice of his heirs, which, at her death, 
devolves on them.: Sir James Colville, in delivering the judg- 
ment: of their Lordships’ Board, says: “Both the Vivada 
Chintamani and the Mayukha confine stridkan within the 
definitions-of Menu and Katyayana. They exclude property 
inherited, and-the other acquisitions which are comprehended 


(1) [1866] 11 Moore’s I. App. p. 139. ` 
<2) [1867] 11 Moore’s I, App., p- 487, 
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in the last clause of the paragraph in the Mitakshara, but are 
excluded by Sir William Macnaghten,” 


This observation puts partition on the same footing as 
inheritance, so far as the rights of a widow are concerned, 


In Chotay Lally. Chunno Lall and others (2), it was held 
that, under the law of the Mitakshara, a daughter's estate 
inherited from the father is a limited and restricted estate 
only and not stridkan, so that upon her death the next 
heirs of the father succeed thereto. l 


The cases on the question of a woman's inherited property 
came under review by their Lordships’ Board in Sheo Shankar 
Lal and another y, Debi Sahat before referred toand Lal Sheo 
Pertab Bahadur Singh v. Allahabad Rank, Limited, and an- 
other (°?) The construction of the Mitakshara was again 
considered, and it was held that, under the Hindu law 
of the Benares school, property which a woman has taken 
by inheritance from a female is not her s¢r¢dkan in such sense 
that on her death it passes to her s¢ridhan.heirs in the female 
line to the exclusion of males. 


Each of these authorities is inconsistent with the wide 
scope which the respondents, on their construction of the 
Mitakshara, seek to give to the definition of stridhan. 


The question now arises whether there is any substantial 
difference in principle between a woman’s property acquired 
by inheritance and that acquired by partition. It is a question 
attended with some difficulties, especially in the construc- 
tion of the Mitakshara, whatever view of it may be taken, 
While a family remains joint a woman has no right under 
the Mitakshara to a specific share of the family estate She 
is only entitled to maintenance, or in due course éo her 
customary inheritance, and if a partition takes place, a mother 
gets a share equal to that of a son, If the share given to 
a widow on partition is given to her as a substitute for that 
to which she would be entitled upon inheritance, then, accord- 
ing to the foregoing authorities, it would seem reasonable 
that it should follow the same rule of descent and revert on 
her death to her husband’s heirs, If, on the other hand, it 

(1) [1878] 6 I. App., p. 15. 
(2) [1903] 30 I. App.) ps 209, 
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is given to her by way of provision for her maintenance, it CIVIL, 


seems equally reasonable that when the necessity for her 1911-12. 
maintenance has ceased the property should revert to the 


estate from which it was taken. Of course, the members of pe ee gal 
a joint family effecting a partition ma ree that a portion V 
j y gap y ag P Pee 


of the property shall be transferred to the widow by way of Prasad. 
absolute gift, as part of her stridkan, so as to constitute a 

i provision for her stridhan heirs ; but, in the absence of any 
such intention, their Lordships do not feel justified in putting 
property acquired by a widow, on a partition of the joint 
estate, upon a footing different from that on which property 
coming to her by way of inheritance has been placed. The 
contrary view was taken by the High Court at Allahabad 
in Chhiddu v. Naubat (1). The learned Judges in that case 
laid great stress upon chapter I, section VI., paragraph 2, 
ofthe Mistakshara. Vijnanesvara there deals with the rights 
of a son born after the partition, and says that on the demise 
of his parents he obtains both their portions,— 

“ His mother’s portion, however, only if there be no daughter, for it 
is declared that ‘ Daughters share the residue of their mother’s property 
after payment of her debts.’ ” 

Again chapter I, section III, paragraph 8, runs as 
follows :— 

“It has been declared that sons may part the effects after the death 
of their.father and mother, The author states an exception in regard 

- to the mother’s separate property: ‘The daughters share the residue 
of their mother’s property, after payment of her debts.’ ” 

This paragraph refers only to the mother’s separate pro- 
perty or peculium whatever that may be. But it is by no 
means ¢ertain that either in that paragraph or in section VI, 
paragraph 2, the property coming to her by way of partition 

* is necessarily included in that peculium. 


Lord Robson. 


That there is a distinction in the rules of descent between 
different kinds of a woman’s property, according to the mode 
in which it has been acquired, is béyond question, but the 
Mitakshara does not always discriminate between these differ- 
ent kinds of property, and in the doubt that arises as to 
its precise intent and construction in reference to this point, 
the principle upon which the cases relating to inheritance 
(1) [igor] L L. R., 24 All, p. 67, 
i 37 5 
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have been decided appears to be a safe guide in dealing also 
with cases of partition. 


“In this view, it is unnecessary to discuss the second ques- 
tion as to whether the plaintiff was entitled to share in -his 
grandmother's estate as one of her heirs eee with his 
uncles, 

Their Lordships will therefore humbly advise His. Majesty 
that this appeal should be allowed ; the decrees of the courts 
below set aside with costs ; and in lieu thereof a decree made 
in favour of the appellant for the one-third of the share with 
mesne profits which came to Dulhan Sahibzad Kunwari . on 
partition and was held by her. l 


The respondents will pay the costs of the appeal. 
Barrow, Rogers and Nevil, Solicitors for the appellant. 
T. L. Wilson & Co., Solicitors for the respondents, 


J. M. P. Appeal allowed, . 
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MI ME AND OTHERS 
VEVSHS 
MI SHWE MA. 


Burda Law—Marriage—Polygamy— Marriage with the sister of a 
living wife—Marriage with the sister of a deceased wife—Proof of . 
marriage—Consent—Ceremony— Meaning of the expression “ husband 
and wife”—Entertainment on the occasion of marriage— Separate 
establishment for wivee— Eating out of the same pot” 


In Burma polygamy is undoubtedly lawful, and it is not unlawful to 
marry the sister ofa living wife, though such a marriage is not considered 
quite respectable, while marriage with a deceased wife’s sister is looked 
upon as proper and even Jaudable. 


The law relating to marriage in Burma is èktremely lax. No cere- 
mony of any kind is essential. Mutual consent is all that is required. 


i 
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- In the absence of direct proof consent may be inferred from the conduct 
of the parties or established by reputation. But when proof of marriage 
depends wholly or mainly on reputation, the circumstances of the 
case must be scrutinised with some caution because the same word which 
is used to describe a woman lawfully married is applied by the Burmese 
to a*woman living with a man on less honourable terms. 

The expression “husband and wife ” conveys the meaning that the 
woman is the man’s wedded wife, 

“When there is a marriage between persons who have not been married 
before, it is usual to give an entertainment, at which “ pickled tea” 
is the principal feature, or at least the chief delicacy, but in the case of 
persons who have been married before, it is not usual to have any enter- 
tainment. 

The arrangement of separate establishments for wives is a mere matter 
of convenience, and probably necessary for the sake of peace and quietness, 
when each wife has a family of her own, 

“ Eating out of the same pot ” is rather an outward and visible sign 
of social equality than a proof of marriage, 


APPEAL from a judgment and decree of the court of the 
Judicial Commissioner, Upper Burma, which reversed a 
judgment and decree of the District Court, Magwe. 


The District Judge dismissed the suit brought by the 
respondent, as plaintiff, against the appellants, as defendants, 
for inter alia the recovery of such a share of the estate of one 
Maung Aung Myat, deceased, as the respondent'might be 
held entitled to. On appeal the court of the Judicial Com- 
missioner set aside the decree of the lower court and made 
a decree in lieu thereof declaring that the respondent was 
entitled to inherit the said estate “ on an equal footing with ” 
Mi Me, the first appellant. 


The question for decision in the appeal was whether under 
the Buddhist law as administered in Upper Burma, the res- 
pondent, as one of the two lawful wives of the said Maung 
Aung Myat, was entitled to one-half share of his estate. 


On the 13th May, 1908, the respondent, as plaintiff, insti- 
tuted the suit, giving rise to the present appeal, in the 
District Court, Magwe, against the respondents, as defendants. 
The plaint alleged z#/er alía that the respondent was married 
to the said Maung Aung Myat in 1244 B. E., about 20 years 
“before his death which occyrred on op about the and December, 
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1902 ; that her sister Mi Me, the first appellant, was also his 
wife ; and that she, the respondent, was entitled to a half 
share of the estate of the deceased specified in the schedulés 
attached thereto, The respondent prayed fater alia “ (c) that 
the estate of the said Maung Aung Myat (deceased) may be 
partitioned, and (d) such share may be given to plaintiff as 
she may be entitled to, together with her share of the income 
of the said estate.” It may be observed that the heirs of ‘a ; 
deceased Buddhist husband are his widows. The other appel- 
lants, who were the children and grandchildren of the first 
appellant by the said Maung Aung Myat, were not entitled 
to inherit any portion-of his estate. But after his death the 
first appellant alienated certain portions of his estate to the 
said children and grandchildren, who were joined as de- 
fendants, as the respondent also claimed to have such 
alienations set aside. No question in connection with that 
claim, however, arose in the appeal. 


The appellants filed a joint written statement denying 
that the respondent was a wife of the said Maung Aung 
Myat, and alleging that the “defendants were informed” and 
believe that plaintiff was Mauny Anny Myat’s concubine 
and is therefore not entitled to any share of the estate of the 
deceased Maung Aung Myat.” On the pleadings the District 
Judge framed eight issues, of which only the following are 
material for the purpose of this report :-— 

(1) Was Mi Shawe Ma a wife or a concubine of Maung 
Aung Myat, and, as such, entitled to inherit? 

(2) If so, to what share of the inheritance of Maung 
Aung Myat is she entitled ? 

The District Judge delivered his judgment on the 9th 
February, 1908. He was of opinion that the responderft “ had 
failed to prove satisfactorily that she had a status supétior to 
that of a mistress or a concubine, receiving the visits of the late 
Maung Aung Myat who had given her three oil-wells and two 
to her sons by her previous marriage, apparently to com- 
pensate her for the absence of her right to inherit his estate 
on his death.” He, therefore, held that the respondent was 
only a mistress and not a lawful wife of the late Maung Aung 
Myat, and that even if she were held to be a lawful wife of the 
deceased, she would not be entitled to inherit his property 
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because she was accommodated in a separate house, and also 
because she had “failed to sufficiently prove that she had 
attended upon Maung Aung. Myat during his illness, and 
also that she had performed his funeral rites as a wife.” ‘In 
the,result a decree was made on the same date dismissing the 
suit with costs. 


The respondent appealed to the court of the Judicial 
Commissioner of Upper Burma. On the 11th October, 1909, 
the Judicial Commissioner, who heard the appeal, delivered 
his judgment reversing the decision of the lower court and 
setting aside its decree, He found that like many other 
Twinzayos the late Maung Aung Myat had two wives, the first 
appellant Mi Me and the respondent Mi Shwe Ma; that the 
former was already married to him when he took to wife the 
latter, who was her younger sister, about 1244 or 1245, B. E. 
(two or three years before the annexation of Upper Burma) ; 
that from that time onwards the respdndent was publicly 
known as his wife, as well as the first appellant, who during a 
long course of years accepted the relations between the res- 
pondent and Maung Aung Myat without any sign of dis- 
satisfaction ; that the fact that Maung Aung Myat gave the 
respondent three wells might have been a convenient 
method of arranging for her maintenance during his life-time 
and was not sufficient to negative the inference suggested by 
all the circumstances in the case which tend to show that 
the respondent had the status of a wife entitled to inherit ; 
that at times the late Maung Aung Myat stayed with the 
respondent and occasionally had his meals with her ; that as 
far as there was anything for a wife todoin Maung Aung 
Myat's business connected with oil wells, the respondent did 
as much as the first appellant ; that as to the respondent’s 
attendance on Maung Aung Myat in his illness she 
did her duty in that matter ; that the respondent did take 
part in the management of the funeral of Maung Aung Myat ; 
and that the respondent was satisfactorily proved to be a 
wife entitled to inherit on an equal footing with the first 


appellant. 


Against the last.mentioned decree the appellants appealed 
to His Majesty in Council. 
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DeGruyther; K. C. and E. U. Eddis, for the appellants. 
The question is whether the respondent was, in fact, the 
lawful wife of Maung Aung Myat, who died on December 2, 
1902, The suit was instituted on May 13, 1908, by the res- 
pondent, who claimed one-half share of the property left by 
Maung Aung Myat. This shows that for nearly six years 
the respondent recognised her position as one, who was not 
entitled to any share of the property of Maung Aung Myat. 
The first appellant, Mi Me, had absolute possession of the pro- 
perty, and onthe death ofher husband she handed over to 
the respondent two oil wells. The respondent received those 
wells and for six years did not put forward her claim, if any. 
This is consistent with the fact that she considered herself not 
entitled to a share of the property. 


A wife, under the Burmese Buddhist law, acquires on her 
marriage a community of interest in the property acquired 
during coverture, and succeeds to the property so acquired 
on the death of her husband. 


Witnesses on both sides say that the respondent was the 
maya of the deceased. But asthe District Judge has observed 
in his judgment, the word maya is equivalent to.a lawful wife as 
well as a permanent concubine. The Burmans use the word 
wife indifferently fora lawful wife and a permanent concu- 
bine, and the presumption is that a Burman having married 
once would not marry again : 

Ma Wun Div. Ma Kin, [1907] L. R, 351 A, 41. 
Marriage is a contract according to the Burmese Buddhist 
law, and it is usual to have some ceremony such as the 
distribution of pickled tea when a marriage takes place. The 
respondent herself says that persons previously miarried 
distributed pickled tea, when they married again. But*here 
it is admitted that there was no such ceremony. The 
District Judge is right in holding that the evidence is in- 


sufficient to establish a direct marriage. He is right in also 


holding that the evidence is insufficient to establish marriage 
by habit and repute. The respondent never lived together 
in the same house with the déceased and the Ist appellant ex- 
cept on two occasions when they all went away during the 
disturbance at the time of the annexation and when a fire in 
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the town took place. The respondent had a separate establish- 
ment and she never helped the deceased in his business. 
Under these circumstances it is submitted that she had no 
community of interest in the property acquired by the 
dec&éased and that she is entitled to nothing on his death. 
Reference was made to: 

. Sir George Sculp’s Burma, p. 149- 


` Sir Robert Finlay, R. C, J. M. Parikh, and C. G. S. Pillay, 
for the respondent: No ceremony of marriage is required 
under the Burmese Buddhist law, which recognises polygamy. 
All wives are entitled to equal shares of their husband’s 
property. Marriage can be proved by acutal words consti- 
tuting the contract or by habit and repute. Reference was 
made to 

M: Kin Gale v. Mi Kin Gye [1910] Upper Burma Rulings, 42. 

Jardine’s Notes on Buddhist Law, Note I, paras. 3, 13, 15, 19 and 23; 

The Principles of Buddhist Law, by Chantoon, [1903], pp. 23, 25, 26; 

Mi Kav. Maung Thet, |1873] Selected Judgments and Rulings, 
Lower Burma, (1872-1892) p. 6; 
and 

Ma Wun Div. Ma Kin, [1907] L. R, 35 L A, 4. 


Polygamy is allowed and the presumption is in favour of 
marriage. It is not necessary that the second wife should 
live in the same house with the first wife and the husband, 
There may be separate establishments for both wives for 
convenience : 

Jardine’s Notes on Buddhist Law, Note 1, para. 37. 

Wives are called greater or lesser wives according to the 
priority of marriage, but it is only a name, and there is no- 
thing in the mere fact of separate establishment to prevent 
a woman from being a wife: 


Jardine’s Notes on Buddhist Law, Note I, paras. 49 and 50, 55, 
and 56, 
Here the evidence shows that the deceased had two establish- 
ments and lived sometimes with the Ist appellant and 
sometimes with the respondent. 


Whether the property left by Maung Aung Myat was his 
separate property or joint property, is the subject of the third 
issue which is not yet tried. The question for determination 
now is whether the respondent was or was not the wife of the 
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CIVIL. deceased entitled to one-half share of the property left by him. 

Poet: When this question is settled, there will be an inquiry under 

— the 3rd issue as to what property was left by the deceased. 

ae With regard to what is joint and what is separate property, 
Mi Shwe Ma. reference was made to ae 
Jardine’s Notes on Buddhist Law, Note 1, paras. 37, 38, and 39. ` 

Where witnesses say that the deceased had two wives, 

there is nothing to show that one was of one’kind and the 

other of another kind. Those witnesses were not asked 

whether they made any distinction as regards the positions 

of the two wives, and the question is not now open to the 


appellant, 


DeGruyther, K. C, in reply, referred to 

Mi Kay. Maung Thet, [1873] Selected Judgments and Rulings, 

, Lower Burma (1872-1892), p. 6. 
Mi Kin Gale v. Mi Kin Gyi, [1910] Upper Burma Rulings, 42. 
Jardine’s Circular Memorandum No. 30 of 1882 ; and g 
The Principle of Buddhist Law, by Chantoon, [1903] pp. 42 and 

110; 

and submitted that eating from the same dish with the 
husband was essential to show that the respondent was 
the lawful wife of the deceased. But the evidence does not 
show that the respondent ever ate from the same dish with the 


deceased. 
The judgment of their Lordships was delivered by 


Lord LORD MACNAGHTEN :—This is an appeal from a judgment 
Macnaghten, of the Judicial Commissioner of Upper Burma, reversing a- 
decree of the District Court of Magwe. 


The question on which the courts differed relates tq the 
status of the plaintiff Mi Shwe Ma. She claims to have been 
lawfully married to one Maung Aung Myat, deceased, and as 
his widow to be entitled to share equally in his estate with 
her elder sister Mi Me, who had been married to him for 
many years before his connection with the younger sister, 

In Burma polygamy is undoubtedly lawful, and itis not 
unlawful to marry the sister of a living wife, though such a 
marriage is not considered quite respectable, while marriage 
with a deceased wife’s sister is looked upon as proper and even 
laudable, - 
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- The law relating to marriage in Burma is extremely lax. 
No ceremony of any kind is essential. Mutual consent is all 
that is required. In the absence of direct proof consent may 
be inferred from the conduct of the parties or established by 
reputation. But when proof of marriage depends wholly or 
mainly on reputation the circumstances of the case must be 
scrutinised with some caution because the same word which 
ds used to describe a woman lawfully married is applied by 
the Burmese to a woman living with a man on less honourable 
terms, The Jax notions prevalent among the lower classes on 
the subject seem to be generally deplored and condemned by 
their betters, and it may be that the difference of opinion 
between the two Courts is due in some measure to the fact 
that the District Judge was a native gentleman, an educated 
Burman, who naturally regarded with little favour if not with 
positive repugnance practices tolerated by the law of his 
country, but not in accordance with the standard of a higher 
civilisation, On the other hand the Judicial Commissioner 
was an Englishman of great experience, without any prejudice 
in favour of Western notions, whose only object seems to 
have been to administer the law truly and indifferently as he 
found it laid down in the Dhammathats and the rulings of 
his predecessors, and in Sir John Jardine’s “ Notes on, 
Buddhist law” which seems to be-the principal authority on 
the subject, 


Both the learned Judges salve the evidence with great 
care, though they regard it from different standpoints. The 
District Judge puts aside the testimony of some witnesses ds 
unworthy of belief, while. the Judicial Commissioner thinks 
there was no reason for discrediting them. Whether that 
particular testimony is accepted or not, there is very little 

*contradiction in the evidence, There is abundance of evicence 
‘to the, effect that Mi Shwe was recognised as the wife of 
Maung Aung Myat. Mi Me herself says, “ Plaintiff was known 
notoriously as Maung Aung“ Moyat’s wife.” No one says 
that.she occupied a dishonourable or an inferior position. 
Maung Aung Myat was a Twinzayo, that is, an hereditary 
oil well owner, and, as such, entitled to receive every year a 
certain number of oil well sites in the oil-bearing district of 
Yenangyaung.in.Upper Burma.. Twinzayo after Twinzayo, 
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comes forward on both sides to say that Twinzayos generally 
have two wives, and that Mi Shwe Ma was Maung Aung Myat’s 


wife. Some of the witnesses may have used the word trans-’ 


lated “ wife” in a loose sense, but at least one witness on each 
side says that Maung Aung Myat and Mi Shwe Ma Were 
“husband and wife,” an expression which seems to convey 
the meaning that she was his wedded wife. Then it may be 
observed that one of the witnesses who says that Mi Shwe 
Ma was Maung Aung Myat’s wife was not a Burman but a 
Mahomedan of some position, being the head clerk in the 
Burma Oil Company. 

The points on which most reliance was placed on behalf 
of the appellant seem capable of explanation. One point 
was that there was no entertainment given on Mi Shwe Ma’s 
alleged marriage. When there isa marriage between per- 
sons who have not been married before, it seems to be usual 
to give an entertainment at which “ pickled tea” is the princi- 
pal feature, or at least the chief delicacy. There was no 
pickled tea at Mi Shwe Ma's wedding. But then it seems 
that, in the case of persons who have been married before, it 
is not usual to have these entertainments. Maung Aung 
Myat had five or six children grown up living with him, and 
Mi Shwe Ma was a widow with two children living, Then 
something was made of the fact that Mi Shwe Ma continued 
to live with her mother in her own house. But there is 
authority for saying that such an arrangement is a mere 
matter of convenience, and probably necessary for the sake 
of peace and quietness, when each wife has a family of her 
own. Great stress was laid on the fact that it was not clearly 
proved that Maung Aung Myat and Mi Shwe Ma messed 
together, or used to “eat out of the same pot.” “Eatjng out 
of the same pot” seems rather to be an outward and visible 
sign-of social equality than a proof of matrimony. A man 
united to a woman of lower degree raises her to his own social 
position by “eating out of the same pot.” Here there is 
evidence that Maung Aung Myat took his meals with Mi 
Shwe Ma and her family when he visited her. It is difficult 
to see how there can be any question of social inferiority in 
the present case. Mi Me was Mi Shwe. Ma’ s sister, and on 
perfectly good terms with her and the mother during Maung 
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Aung Myat’s life. Asto Maung Aung Myat’s business, he 
seems to have managed it himself. Sometimes one sister 
and sometimes the other, sometimes both, were seen with 
him when he visited his’ oil wells, but APPAR he kept the 
business in his own hands. 


On the whole, their Lordships are of opinion that the 
“appellants have not made out a sufficient case for disturbing 


‘the judgment of the Judicial Commissioner, and their Lord- - 


ships will, therefore, humbly advise His Majesty that the 
appeal should be dismissed with costs. 


Sanderson, Adkin, Lee and Eddts, Solicitors for the appel- 
lants, 


T. L. Wilson & Co., Solicitors for the R 
J. M. P.. Appeal dismissed. 
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W. J. GRADY 
versus 
HARBERT WINN.* 


Contract Act (IX of 1872), section 7—Proposal -Acceptance— Warranty, 
breach of—Damages—Finding of fact~—Second appeal. 


Defendant advertised a horse for sale in the Pioneer. Plaintiff answered 
the advertisement. This was followed by a volume of correspondence 
between the parties in the course of which defendant made certain repre- 
sentations as to the soundness of the animal which amounted to a war- 
ranty. Shortly before the bargain was concluded, plaintiff wired and wrote 
to defendant that plaintiff would take the horse if defendant would procure 
a veterinary surgeon’s certificate. Upon delivery the horse was found 
to be diseased. Plaintiff was awarded damages for breach of warranty, 
tRe courts holding that the representations made by defendant amounted 
to warranty as to the soundness of the horse. In second appeal issues 
were referred to the court below. 

Heid, that the findings of fact were binding in second-appeal and no 
issues ought to have been referred ; 

eld farther that section 7 of the Contract Act did not apply, the plain- 
tiffs acceptance being complete as soon as he answered the advertisement 
and the further negotiations which took place previous to the closing of 
the bargain did not operate as a waiver of the warranty, 

i * L. P. A No 107 of 1911 
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` ' APPEAL under section 10 of the Letters Patent from a 
judgment of Mr; Justice KARAMAT HUSAIN, reversing a 
decree of Babu Pirthi Nath, Subordinate Judge of Allahabad, 
who confirmed a decree of Babu Kashi Prasad, Munsif, | 


Suit for damages for breach of warranty. 
_ The courts below decreed the suit. 


The single Judge of High Court reversed the decree,’ ¢ 
` The facts and arguments are fully set out in the judgment. 
Plaintiff appealed. 
‘Damodar Das, for the appellant. 
G. P. Boys, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a Suit for 
damages for breach of warranty on the sale of a horse, The 
matter commenced between the parties by an answer to an 
advertisement in the Proneer. This was followed by consider- 
able correspondence in the course of which the plaintiff made 
representations which the court below held amounted to a 
warranty. This was also admitted on behalf of the defendant. 
We ourselves consider that the representation did amount 
to a warranty that the horse was sound. It has been found 
on evidence that the horse was unsound at the time of the 
sale. This is a finding of fact binding on this court in second 
appeal. Thecourts below awarded damages amounting to 
Rs. 209. We are bound by this finding also. Shortly before 
the bargain was concluded between the parties and after the 
defendant had made the representations which we hold to 
amount to a warranty, the plaintiff telegraphed on éhe 29th 
of July, 1908 :—“ Will take mare. Letter posted” This 
telegram was followed by a letter of the same date in which 
the plaintiff wrote as follows : “I write to confirm my telegram 
of date and to say that I will take the mare if you have no 
objection to getting a vet.’s certificate. On hearing from you 
I will arrange forthe Railway passage.” In second- appeal 


_ to this Court it was urged on behalf of the defendant that 


having regard to this letter it must be taken that the plaintiff 
purchased the mare on the strength of the veterinary certi- 
ficate and not on the strength of the.representations or the 
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warranty already given by the defendant. The learned Judge CIVIL. 
before whom the appeal came remitted certain issues and on 1912. 
return of the findings which were all more or less in favour of 
the plaintiff the learned Judge of this Court set aside the Di 
decree of the lower appellate court and dismissed the plaintiff's Winn. 
suit. In our opinion no issues ought to have been referred by Richards, C.J. 
the learned Judge. The findings of the court below so far as 
i p were findings of facts, were binding upon him and he 
ought to have accepted them. The findings if accepted dis- 
posed of the case between the parties. The only possible ques- 
tion which was open to the appellant was to contend that as a 
matter of law the representations did not amount to a warranty. 
The learned Judge seems to have been impressed with the con- 
tention that inasmuch as the plaintiff had asked for a veteri- 
nary surgeon’s certificate he had waived the warranty given 
by the defendant. The learned Counsel evidently relied, as 
he relied in this Court on section 7 of the Contract Act. In 
that section it is provided as follows :—“ In order to convert a 
proposal into a promise the acceptance must be absolute and 
unqualified.” It is argued that the warranty was a proposal 
within the meaning of the section and that because the plain- 
tiff asked for a veterinary surgeon’s certificate, he did not 
accept absolutely and without qualification the warranty and 
that therefore the defendant was not bound by it. [n our 
opinion section 7 hasno application whatever to the present 
case. The representations were made by the defendant in the 
course of the negotiations which preceded the actual contract 
between the parties, and it cannot for a moment be said that 
the plaintiff by asking fora veterinary surgeon’s certificate 
had waived the warranty and representations which had 
already been made tohim. The proposal of the defendant 
was to sell a horse and the plaintiff accepted that proposal. 
The terms of the contract areto be gathered from the corres- 
pondence as a whole. In our opinion the decree of the learned 
Judge of this Court cannot be upheld. We accordingly allow 
the appeal, set aside the decree of this Court and restore 
the decree of the lower appellate court with costs of both the 
hearings in this Court. 


O'Grady 


Appeal allowed, 
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BABU LAL 
versus 
KING-EMPEROR.* . 
Opium Act (I of 1878), sections 5,9—Master and servant—Liabilhy 
of master for act of servant. 
Contrary to the conditions of his master’s opium license the salesman 


sold opium to a person under the age of fourteen years in the absence of 
the master, Both the master and the salesman were convicted : 


Held, that the conviction of the master was legal, for the mere selling 
of opium in contravention of the conditions of his license constituted 
the offence. It was not a question of intention, of mens rea or of 
knowledge. f 


Queen-Empress v. Tyab Ali, 1, L. R., 24 Bom., 423, followed, 

CRIMINAL REFERENCE made by H, W. Lyle, Esq, 
Sessions Judge of Agra. 

R. Matcomson (Assistant Government Advocate), for the 
Crown. 

The applicant was not represented. 


The judgment of the Court was delivered by — 


TUDBALL, J.—This is a reference by the learned Sessions 
Judge of Agra. The facts of the case are briefly as 
follows :—One Babu Lal was a licensed vendor of opium. 
One of the general conditions under which he was licensed to 
sell was that sales should not be made to children below the 
age of fourteen years. In his absence his salesman sold 
opium to a person under the age of 14. Both the salesman 
and the licensed vendor have been convicted. The learned 
Sessions Judge is of opinion that the licensed vendor, Babu 
Lal, is not liable under the circumstances of the present case 
for the act of his servant. He has been convicted under 
section 9 of the Opium Act in that he has sold opium in 
contravention of the rules made and notified under section 5, 
Rules made and notified under this section set out the 
general condition which we have mentioned above. The 
question is whether the master in the circumstances of the 


° Cr, Ref. No. 706 of 1911. 
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present case is liable for the act of his servant committed by 
the latter in the course of his employment but without the 
masters knowledge. In Criminal Reference No. 69 of 1890 a 
Judge of this Court held in similar circumstances in a case 
under the Excise Act of 1881 that the licensee was responsi- 
ble for breaches of the conditions of his license though not 
committed with his knowledge and permission. In the case 
oN Queen:Empress v. Tyab Ali (1), a similar class of offence 
was also under consideration. That was an offence under sec- 
tion 22 of the Indian Arms Act No. XI of 1878. A licensed 
vendor of arms and ammunition had employed a manager 
to conduct his business. In the absence of the licensed vendor 
and without his knowledge the manager delivered certain 
military stores to a person without previously ascertaining 
that such person was legally authorized to possess the same. 
It was held in that case that the master was liable. The 
Court ruled as follows :—“ We fail to see how it can be 
contended that under these circumstances a delivery of goods 
by the man in charge would not be a delivery by the owner of 
the shop. It is not a question of intention, of sens rea, or 
of knowledge, It is the delivery which the act makes penal, 
and the delivery by the manager is clearly in this case a 
delivery by the licensee. The authorities are concurrent upon 
this point. In The Attorney-General v. Siddon (°), the rule 
is thus stated: ‘ Whatever a servant does in the course of his 
employment with which he is entrusted and as a part of it 
is the master’s act.’ This rule which is of general application 
so far as civil liability goes is applicable to certain criminal 
proceedings also.” The court then noted the instances of 
Mullins v. Collins (8), Copper v. Moore (4), the former of 
which was a case in which a salesman of a licensed victualler 
supplied liquor to a constable on duty and without the 
authority of his superior officer, and in which it was held that 
the licensed victualler himself was liable to be convicted. 
In our opinion the offence in the present case is similar to 
the offences considered in the above-mentioned cases, It is 
not a guestion of intention, sens rea, or of knowledge. The 
licensee holds his shop on certain conditions. One of those 


(1) [1900] L L, Ra 24 Bom., 423. (2) [1830] : Cr, and J., 220, 
(3) [1874] L. R. 9 Q. Bu 292. - (4) [1898] 2 Q. Bu 306, 
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conditions has been broken by his servant; and the mere act 
of selling opium in contravention of the conditions of his 
license. constitutes the offence. It is one of those cases in 
which the act of a servant is the act of the master. In our 


. opinion the conviction of the master is legal. We therefore 


direct that the record be returned, 


p 7 
[But see ‘In the matter of Bhoobun Chunder Shaw and another, 1 
C. L. R; 464..—Ep]. ' ‘ 


1 


GOBARDHAN SAHI 
VEFSUS 
MAHABIR SINGH AND OTHERS.* 
Execution of decree—One decree-holder respondent not properly represent- 
: .ea—Decree not void, 

The mere fact that one of the persons in whose favour there was a 
valid decree was not represented at the instance of the judgment-debtor 
in his appeal is not sufficient to render the decree void and incapable 
of execution. 

- EXECUTION SECOND ‘APPEAL froma decree of F. D. 
Simpson, Esq., I. C. $., Additional Judge of Gorakhpur, con- 
firming a decree of Babu Bansgopal, Munsif of Deoria, 


Judgment-debtor’s appeal. 


Mahabir Singh and others obtained a decree in the court 
of the Munsif of Deoria, which was confirmed on appeal by 
the Subordinate Judge. In second appeal, the guardjan of 
one of the plaintiffs-respondents, Sita Ram, who was a mjnor, 
died, and the appellant took no steps to have him properly 
represented. The High Court dismissed the appeal. In 
execution proceedings objection was raised by the judgment- 
debtor, the present appellant, who was a pro-forma respond- 
ent in the original suit, that the decree could not be executed 
as it was invalid. The court of first instance dismissed the 
objection, and this order was confirmed by the lower appellate 
court. 

` ES. A, No, 648-0f 1971, 
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Judgment-debtor appealed. 
Surendra Nath Sen, for the appellant, | 


This is a case of first impressions. The sole question is 
whether a decree passed in favour of an unrepresented minor 
is valid and can be executed ? 


[TUDBALL, J —You should have applied for the appoint- 
ment of a guardian, if one of the respondents was a minor. 
Are you not estopped now from challenging the decree ?] 

I submit the case does not come under section 115 of the 


Evidence Act. The final decree in the suit was the decree of 
the High Court. 


[TUDBALL, J.—Will a decree be final even if it simply 
dismisses the appeal ?] i 


I submit, yes. 


[TUDBALL, J.—If no notice be issued to the respondent, 


and the appeal be dismissed, will the decree be void if the 
respondent be a minor and may have had no opportunity to be 
represented on the record ? 


It may be so, but that is not the case here. 


Muhammad Raoof (for Nawab Muhammad Abdul Majid), 
for the respondent was not called upon. 


The judgment of the Court was delivered by 


TUDBALL, J.—An application by thé decree-holders was 
putin for the execution of their decree. An objection was 
taken by the judgment-debtor that there was no valid decree 
which could be executed against him. The facts as shown 
by the objection of the judgment-debtor are the following : — 
The decree-holders obtained a decree from the lower appellate 
couré against the present appellant and other jugment-debt- 
ors, The latter preferred a second appeal to this Court. 
While the appeal was pending, the guardian ad item of Sita 
Ram, one of the respondents, died. No application was 
made by the judgment-debtor, appellant in that case, to 
have another guardian ad litem. appointed to represent the 
minor decree-holder Sita Ram. This Court dismissed the 
appeal of the judgment-debtor in that case and affirmed the 
decree of the lower appellate court. The present appellant 
was one of the original judgment-debtors and a pro-forma 
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respondent in that appeal. Under these circumstances the 
mere fact that one of the respondents in whose favour there 
was a valid decree was not represented at the instance of the 
appellant in that case is not, in our opinion, sufficient to render 
the decree of this Court void and incapable of execution, and 
as that decree is not a void decree, the executing court has no 
power to go behind it. The result is that the appeal fails 
and is dismisssd with costs. 


S. A. P. E , Appeal dismissed, 


BIKRAM SINGH 
l VETSUS 
NARAIN SINGH AND OTHERS.® 


Civil Procedure Code (Act V of 1908), section ro0—Second appeal—Indian 
Limitation Act (XV of 1877), section 5— Discretion of court—E-xtension 
of time for filing appeal. 

Where the lower appellate court in the exercise of its discretion after 
considering the whole case, refused to act under section 5 of tlie Limita- 
tion Act, 1877, and.dismissed an appeal as time-barred, no second appeal 
would lie. Narain Singh v. Bikram Singh, 8 A. L. J. Ra 793, reversed, 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Piggott, reversing a decree of Nawab 
Muhammad Ishaq Khan, District Judge of Farrukhabad, 
who confirmed adeoree of Maulvi Muhammad Hashmat-ullah, 
Assistant Collector, first class, of Muzaffarnagar. 


The judgment of the single Judge is reported in A. L?J. R., 
VII, p. 793. 

S. M. Ahmad Kareem, for the appellant. 

The respondents were not represented. 

The judgment of the ‘Court was delivered ‘by 

RICHARDS, C. J.—The point raised in this Letters Patent 
appeal is that the learned District Judge having exercised 

* L, P..A..No, 108 of i911 
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his discretion as to applying the provisions of section 5 of 
the Limitation Act to an appeal which was admittedly late, 
that discretion ought not to have beeri interfered with in 
second appeal to this Court. It has been decided in the case 
of Tulsha Kunwar v. Gajraj Singh (*) that this Court will not 


CIVIL. 
1912, 


Bikram Singh 


CA 
Narain Singh. 


entertain in second appeal a plea that the lower court was Richards, C. J. 


wrong in referring to apply the provisions of section 5, unless 
itis shown that the court has acted arbitrarily and without 
exercising a judicial discretion, The same view was taken 
in the case of Hamid Ali v. Gaya Din (°). In the case before 
us it is quite clear that the learned District Judge dismissed 
the appeal as time-barred and refused to exercise the discre- 
tion conferred on him by section 5 of the Limitation Act after 
considering the whole case. The appellant before him had 
been given time to file an affidavit to explain certain matters, 
The case had been adjourned but the affidavit was not filed. 
There were other reasons also which might wel! have justified 
the learned Judge in refusing to apply the provisions of 
section 5. Under these circumstances we do not think that 
the plea ought to have been entertained by our learned 
brother. We accordingly allow the appeal, set aside the 
judgment and order of this Court and restore the decree of 
the lower appellate court with costs of both the hearings 


in this Court. 
Appeal allowed, 


(1) [1902] I. L. R., 25 Al., 71. (2) [1904] I. L. R., 26 All, 327. 
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HEYDORN AND Co. 
VErSUS 
MUHAMMAD SHAFI AND ANOTHER*® 
Provincial Small Cause Court Act (IX of 1887), section a5—Jurisdictwon 
of High Court—Revision— Refusing leave to amend plaint. 

In an action for the price of goods sold in the Court of Small Causes 
the plaint was signed and verified on behalf of the plaintiffs by one Mum- 
taz Ahmad who held a power of attorney bearing a German stamp. In 
consequence of the invalidity of his power at the hearing Mumtaz Ahmad 
asked leave to amend the plaint by changing the description into “ Mum- 
taz Ahmad, agent of Messrs, Heydorn & Co.” Leave was not granted and 
the suit was dismissed : 

Held, that by refusing permission to amend the plaint the court had 
acted with such irregularity as called for the interference of the High 
Court in revision. 

CIvIL REVISION against an order of M. Siraj-ud- “din, 
Small Cause Court Judge of Cawnpore. 


Plaintiff applicant, a firm carrying on business in Germany, 
sued the defendants for recovery of a sum of money as ptice 
of goods sold. The plaint and the Vakalatnamah in favour of 
the. pleader appearing for the plaintiff was signed by one 
Mumtaz Ahmad holding a power of attorney bearing a 
German stamp. At the hearing it was contended for the 
defendant that the power of attorney was invalid as not bearing 
on it a British Indian stamp. The case was postponed on 
several occasions, and at the final hearing Mumtaz Ahmad 
asked for leave to amend the verification of the plaint by 
inserting “ Mumtaz Ahmad, agent of Heydorn & Co,” “The 
Judge of the Court of Small Causes held that as Heydorn & 
Co, did not carry on business either in their own names or in 
that of Mumtaz Ahmad, the amendment applied for by the 
latter did not improve matters. He thereupon dismissed the 


suit. Plaintiff company applied in revision to the High 
Court. 


S. C. Banerji, for the applicant, contended that the Judge 
had overlooked the provisions of Order 6, Rule 14, Civil Pro- 


° Civil Rev. No, 125 of 1910. 
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cedure Code. Order 3, Rule 1, had no application. ‘Duly 
authorised ’ meant duly authorised under the er loci. Under 
section 35 of the Stamp Act the power of attorney could 
have been stamped on payment of a penalty. The suit should 
not Have been dismissed. He referred to 

Basdeov. John Smidt, [1900] 1. L. R, 22 All., 55. 


Balram Chandra Mookerji ( for Ghulam Mujtaba), for the 


opposite party, contended that no revision lay. The court 


below had jurisdiction to dismiss the sci~Section 25 of the 
Small Cause Courts Act no doubt gave the High Court wider 
jurisdiction than that conferred on it under section 125 of the 
Code of Civil Procedure, but the High Court should not inter- 
fere in a case like this where at most there was an error of law, 
It was the plaintiff's duty to pray for an adjournment and get 
the power of attorney properly stamped. No such effort was 


, made. The Court had no option but to dismiss the suit. The 


course adopted by the plaintiff showed fully that he never 
took his stand on the grounds now urged. 


[KNOx, J.—What do you say to Order 6, Rule 17 ?] 


That presupposed a valid plaint. Order 3, and previous 
orders must be carried out before Order 6, Rule 17, could be 


applicable. Revisional powers being discretionary should not 
be exercised in this case. 


The following judgment was delivered by 


KNOX, J.—A suit was instituted in the Court of Small 
Causes at Cawnpore on the 24th of May, 1911. The plaint 
was signed and verified by one Mumtaz Ahmad. Mumtaz 
Ahmad purported to be acting and to be authorised to act for 
MessrseHeydorn & Co. When the power under which he 
professed to act was scrutinised, it was found that it did not 
bear the stamp required by Act No II of 1899. The result 
was that the power could not be admitted in evidence for 
any purpose, Apparently the defect in the power was not 
realized by the court until some time after the plaint had 
been brought upon the register. But when the case came on 
for hearing, a preliminary objection was taken on behalf of 
the defence to the effect that the suit was not entertainable, 
as the plaint was not properly signed and verified, and there 
was no proper presentation of the plaint, The Court of Small 
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Causes arrived at the conclusion that Mumtaz Ahmad had no 
locus stand: and the pleader appointed by Mumtaz Ahmad 
had no éocus standi before the court and the suit was accord- 
ingly dismissed. It does not appear that the attention of the 
court was directed toa case of this Court, Basdeov. John 
Smitt('). That case was, it is true, decided upon the Code of 
Civil Procedure as it stood in the year 1899. But in regard 
tothis matter the only difference that I can find between® 
the Code as it stood in 1899 and the Code of 1908 is that the 
present Code is in favour of all mere technical defects in 
pleadings being amended in such a manner that the court 
can determine the real questions in controversy between the 
parties, The real questions in co ntroversy are set out in the 
four issues framed by the court below. Those questions 
have not been determined. The court has acted upona 
technical plea. It is no doubt of the utmost importance that 
a defendant should not be required to plead until his adver- 
sary has shown that he has put in such as case before the 
court as the defendant is required to answer, and if the Court 
of Small Causes allowed the plaintiff to amend the pleadings 
in such a way as to place this point beyond dispute, and the 
plaintiff had failed within the time allowed to make the neces- 
ary amendments, it would have very properly dismissed the 
suit. The court might have put the plaintiff to terms such 
as seemed necessary to indemnify the defendant for having 
brought him to court for answering a premature suit. The 
Court of Small Causes not having done so has acted with 
such irregularity as calls for an interference, I accordingly 
set aside the order of dismissal and I order that the suit 
be returned to the Court of Small Causes, Cawnpore, with 
directions, to take it up at the stage at which it was,before 
the order of the 12th of August, 1911, was passed, and under ° 
the provisions of Order 6, Rule 17, to allow the plaintiff to 
amend the pleadings and then to determine the real questions 
in controversy between the parties or if the necessary amend- 
ments have not been made within the time allowed, to dismiss 
the suit. Costs will abide the event. 


B. C. M. Onder modified, 
(1) [1989] I. L, R, 22 All, 55. 
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LACHHMI NARAIN CIVIL. 


Versus I9IL 


TURAB-UN-NISSA.* = 


July, 8. 
Limitation—Limitation Act (Act IX of 1908), Schedule I, articles 131, December, 16. 


133a—Periods respectively applicable to personal demands and to Rima 
claims charged on immoveable property—‘To establish, meaning of: HUSAIN, J. 


Article 132 of the first Schedule to the Limitation Act applies only to CHAMIER, J. 
suits‘in which the plaintiff claims to recover money charged upon immo- 
veable property to raise it out of that property, and not toa claim in 
which personal decree is asked for. 

Ramdin v, Kalka Prasad, 1. L. R., 7 All, 502, P, C., followed. 


The language of article 131 ‘to establish a periodically recurring right’ 
is altogether inapplicable to recover arrears of payments due under a 
registered contract. 


Dost Mohammad Khan v, Sohan Singh, P. R. [1906] No. 83, followed. 

Observations in Ramnad Zemindar v. Dara Sami, I. L. R., 7 Mad., 
341, 343, Ratnamasari v. Akilandammal, 1. L. R, 26 Mad., 291, 314, 
dissented from. 

SECOND APPEAL from a decree of Nawab Mohammad 
Ishaq Khan, District Judge of Farrukhabad, confirming a 

, decree of Babu Daya Nath, Subordinate Judge of Fatehgarh, 

Suit to recover arrears of annuity. 

W. E. Porter (for B. E. O'Conor) and Gulsari Lal, for 
the appellant. i 
-~ Tej Bahadur Sapru (with him Satish Chandra Banerji), for 
‘the respondent. 


The judgment-of the Court was delivered by 


CYAMIER, J.—In February, 1866, one Maujud Ali Shah 
executed a document whereby after reciting that a large sum 
of money was dué to his wife on account of dower, he under- 
took to pay her Rs. 12 per mensem during her life, and agreed 
that she should receive that amount out of the income of 
certain immoveable property. In 1870, he mortgaged that 
and other immoveable property to Lachhman Singh and 
Madho Singh for Rs, 22,700, by a deed which provided that 
the mortgagees should pay annually out of the profits of the 

* 5, A No. 1303 of 191m 
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CIVIL. property for the illumination of the darga of which he was 
1911. sajjadahnashin, and that of this sum, Rs. 12 a month should 
ee be paid to his wife, Abadi Begum, and the remaining Rs. 13 a 
Narain month were to be paid to him. In August, 1874, the mort- 


gagees sub-mortgaged their rights to Asa Ram, che father 
of the defendant, to the present suit. The original mortgagees 
and after them Asa Ram continued to pay the money to 
Abadi Begum and Maujud Ali Shah and their heirs until-1898¢« 
or 1899, when Asa Ram stopped payment, In the present 
suit instituted in 1909, the plaintiff-respondent claims arrears 
of the sums’of Rs. 12 and Rs. 13 per mensem, from 
1899 to the date of suit, and interest thereon, at the rate of 6 
percent. per annum. The courts below have decreed the claim. 
The questions for decision in this appeal are, whether the suit is 
within time, and whether the plaintiff has established her title 
to recover the amount claimed. On the questions of Jimi- 
tation the courts below have held that the claim is governed 
by article 132 of the first Schedule of the Limitation Act, 
But that article as held by their Lordships of the Privy 
Council in Ram Din v. Kalka Prasad ('), is applicable only 
to suits in which the plaintiff claims to recover money 
charged upon immoveable property to raise it out of.that 
property. In the present case the plaintiff claims only a 
personal decree against the defendant. She does not seek 
to recover the money out of the property. In this Court it 
has been contended that if article 132 does not apply, then 
the proper article to apply is article 131, and two cases decid- 
ed by the Madras High Court (#) have been referred to in 
which it has been held that the words “ to establish ” in article 
131 are not confined to a declaration of title but include the 
recovery of arrears due to the plaintiff in respect of a*periodi- 
cally recurring right. The Punjab Chief Court, on the other e 
hand, in Dost Mohammad Khan v. Sohan Singh (8), have 
held that the words “to establish” in article 131 do not 
extend and cannot be extended to cases in which the 
plaintiff seeks to recover specific sums of money due to him 

(1) [1885] I. L. R, 7 AIL, 502. 

(2) [See Ramnad Zemindar v. Dara Sami, [1884] I. L. R, 7 Mad, 
341, 343 and Ratnamasart v. Akilandammal, [1905] I, L. Ry 26 Mad., 
291, 314.—-Ep,] 
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in respect of such recurring right. We prefer the view taken 
by the Punjab Chief Court. It seems to us that the language 
of article 131 “to establish a periodically recurring right ” 
is altogether inapplicable to a suit to recover arrears of pay- 
ment due under a registered contract such as we have in the 
present case. We are of opinion that the suit is governed 
either by article 116 or article 120, and that in either case no 
*mord than six years’ arrears or a sum equivalent thereto can 
be recovered. There remains the question whether the 
laintiff has established a right to recover any sum under 
the deed. The defendant pleaded that the plaintiff was not 
entitled to sue as she could not be appointed Mutwalli of the 
shrine and that only a lawfully appointed Mutwalli could 
recover it, and that the money payable under the deed had 
nothing to do with the inheritance. It is quite clear that the 
income of the mortgaged property could not be constituted 
wakf, and there is noindication whatever that’corpus of the 
property has been constituted wakf. It seems to us that it 
is no answer to the plaintiff's claim to say that she is nota 
sajjadahnashin or Mutwalli of the property. She is entitled 
to recover on the deed if she can show that she is the heir of 
Mugqsud Ali Shah who died in 1899. The plaintiff pro- 
pounded a pedigree according to which she is clearly the 
next heir of Maqsud Ali Shah. The defendant pleaded 
that the pedigree was incomplete and he gave in his written 
statement a pedigree in which Fazal Ali Khan is shown to 
have a daughter, Dargahi Begum, in addition to the two sons 
and daughter shown in the plaintiffs pedigree. If Dargahi 
-Begum was alive at the death of Maqsud Ali Shah, she was 
entitled to the property in preference to the plaintiff. It has 
been contended on behalf of the plaintiff that if the defendant 
ehad intended to plead that Dargahi Begum was entitled to 
succeed in preference to the plaintiff, this would have been 
put forward specifically in the court below. There isa good 
deal to be said for this argument. But at the same time the 
defendant distinctly pleaded that Fazal Ali Shah had a daugh- 
ter, Dargahi Begum, and it was the business of the plaintiff to 
prove either that Dargahi Begum was not the daughter of 
Fazal Ali Shalt, or that she died in the lifetime of Maqsud Ali 
Shah, or to show that although Dargahi Begum was entitled 
to succeed Maqsud Ali Shah in 1899 she, the plaintiff, was 
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Agu. seems to have been overlooked, and we think that the proper - 
Eaa course is to order further enquiry on the subject. We, there- 
Cham . : : 
Narain fore, remit to the lower appellate court for trial the question 
es a whether the plaintiff is entitled to the Malikana. Both 
Turab-un-nissa. z . 2 
a e parties may adduce further evidence. On return of the 
Chamier, J» 


findings ten days will be allowed for objections. 


On return of the findings the appeal was allowed in part. 


° Decree varied. 
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Transfer of Property Act (IV of 1882), sections 122 and 123—Gift of 
immovable property--Accepiance of gift—Registration against wish 
KARAMAT of donor—Validity—“ Registered,” meaning of. 
ce .Per KARAMAT HUSAIN, J.—Under the Transfer of Property Act, 
registration is essential to complete a gift of immovable property, and 
registration of a deed of gift against the wishes ofthe donor is not 
sufficient to complete the gift. In order to make a gift complete it is 
well-settled both in England and British India that the donor must do 
all he.can to make the gift complete.. 


Ramamirtha Ayyan v. Gopala Ayyan, [1896] I. L. R,19 Mad, 
433 followed. 


| February, 6, 


Per CHAMIER, J.—A gift only made and accepted is not invalid 
merely because it was ‘registered afterwards against the wishes of the 
donor. Registration is not the act of the donor but the act of®an officer 
appointed by law to register documents. A document need not even be 
presented for registration by the executant. Consent to the registration® 
ofa deed of gift is not part of the: gift. The expression “ registered 
instrument” in section 123 of the Transfer of Property Act means an 
instrument registered in accordance with the provisions of the Registra- 
tion Act, and not necessarily an instrument registered with the consent 
of the executant, donor. 


SECOND APPEAL from a decree of J. H. Cuming, Esq., 


District Judge of Jaunpur, confirming a decree of Behari 
Lal Merh, Esq., Munsif. 
* S. A, No. 489 of rors. 
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Reni Madhab Ghosh and M. L. Agarwala, for the appel- 
lant. r 

Nawab Mahammad Abdul Majid, for the respondents. 

-The following judgments were delivered. 


KARAMAT HUSAIN, .J.—The suit which has given rise 
to this appeal was for the cancellation of a deed of gift, 
dated the 18th of November, 1909. The case of the plaintiff 
was that the defendant No..I and the father of the defendant 
No. I induced her to sell her immoveable property to them ; 
that they got a deed of gift written out ; that the plaintiff on 
knowing that it was a deed of gift refused to have it register- 
ed ; that they procured its registration against her wishes, and 
that therefore she sued for its cancellation, 


The defence was that she executed the deed of gift of 
her own free will, but that when she réfused to have it 
registered, it was registered by the order of the Registrar 
on the application of the defendants. The court of first 
instance finding that the plaintiff executed the deed of gift 
of her own free will, dismissed the suit and its decree was 
affirmed by the lower appellate court. The point taken in 
second appeal is that the deed of gift is ineffectual inasmuch 
as its registration was procured without the consent of the 
plaintiff. In support of this proposition the learned Counsel 
for the appellant relies on Ramamuirtha Ayyan v. Gopala 
Ayyan (*), in which the learned Judges say :—“ We are 
further of opinion that a deed of gift being a voluntary 
transfer remains nudum pactum until the donor has done 
all that is necessary to make it legally complete. To do so 
it~is necessary zer alia, that it should be registered ; but 
he cam be no more compelled to register the deed than to 
execifte it in the first instance. The registration of the 
present deed contrary to the supposed donor’s wishes which 
was ordered by the Registrar was therefore void. We 
accordingly hold that there was no gift.” 

The argument of the learned Counsel for the respondents 
is that the deed of gift is a registered instrument within the 
meaning of section 123 of the Transfer of Property Act, and 
that the compulsory character of registration counts for 


(1) [1896] I. L. R., 19 Mad., 433. 
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nothing. He relies on Nand Kishore Lal v. Suraj Prasad 
(1), in which it is held that “a gift of immoveable property 
duly made by means of a registered deed is not, invalid 
merely because registration of the deed of gift may have 
taken place after the death of the donor” Under “the 
Transter of Property Act registration is essential to complete 
a gift of immoveable property and the question we have to 


. decide is whether the registration of a deed of gift of 


immoveable property against the wishes of the donor is 
sufficient to complete the gift. I am of opinion that it is 
not. In order to make a gift complete it is well settled both 
in England and British India that the donor must do all he 


In ve Griffin (2), it is remarked in effect that the settled 
law of the Court of Equity is that where anything remains 
to be done by the donor the gift is ineffectual. In Moore v. 
Moore (8), it was held that a transfer of railway stock in the 
books of the Company being necessary, the mere delivery -of 
the certificates did not give the intended donee a valid title 


against the donor.” 


BATTY, J. in Jattram v. Ran Krishna (4), says :—“ The 


‘other Privy Council case of Nawab Ibrahim v. Ummatul Zohra 


(5) seems to establish the converse, viz, that when the 
alleged donor has not done all he could to complete the 
gift but has made a reservation of the jus disponendi the 
alleged gift is unsustainable. The essential to the validity of 
a gift seems to be, therefore, that the donor should have done 
all he could to complete the gift.” 


The mere acceptance of an offer in a gift creates na right 
whatever in favour of the intended donee and he thesefore 
is not entitled to apply for the registration of the deed of 
pift. If he succeeds in procuring registration of the deed of 
gift against the wishes of the donor, such a registration cannot 
possibly complete the gift. Whena donor refuses to have 
a deed of gift registered, it cannot be said that he did all he 


(1) [1898] I. L. Rọ 19 All, 392. (2) [1899] 1 Ch. 408. 


(3) [1874] L. R., 13 Eq., 474. (4) [1902] I. L. Ry27 Bom, 1. 
(5) [1896] I. L. R, 19 All., 267. 
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. could to complete the gift. He changed his mind to give. 


Registration does not show that a document is valid and 
the following remarks of Earl SELBORNE, L. C., in France v, 
Clarke (*), relating to registration in the books of a Company 
apply with equal force to registration in British India :— 
“This in our opinion renders it unnecessary to consider whether 
before the registration was complete, the Company and the 
appellant had notice of the plaintiffs claim, for registration 
in the name of a transferee only gives complete effect to a 
prior valid transfer, registration does not make effectual what 
was as between the alleged transferors and transferee in- 
operative and of no effect.” 


The view taken in Kanhaya Lal v. Sardar Singh (2), also 
points that way. 


The case of Nand Kishore v, Suraj Prasad(*), and the 
cases which follow it are distinguishable from the case before 
us. The case simply lays down that a post mortem registra- 
tion does not render a gift of immoveable property duly made 
invalid. It does not rule that a deed of gift of immoveable 
property registered against the wishes of the donor is sufficient 
to make it complete. In Bhodatosh Banerjee v. Soleman (4), 
two propositions are laid down :—{1) “Che expression regis- 
tered instrument in section 123 (of the Transfer of Property 
Act) means an instrument registered in accordance with the 
provisions of the Indian Registration Act, and not necessarily 
one registered by the donor himself. (2) Where a Hindu 
executed a deed of gift in favour of his wife and it was 
registered after his death on her admission she being his 
representative, the deed was a registered instrument within 
the meaning of section 123 of the Transfer of Property Act.” 

The case proceeds on treating the widow as the represen- 
tative of her deceased husband and on regarding her admission 
of execution to be sufficient for the purposes of registration. 
It does not touch the point that registration of a deed of 
gift contrary to the wishes of donor completes the gift. In 
Khashaba v. Chandrabhagabai (5), in following the rule laid 

(1) [1884] 26 Ch. D., 257, 263. (2) [1907] I. L. R, 29 AL., 284. 
(3) [1898] I'L. R., 20 All, 392, (4) [1906] I. L. R., 33 Cal, 584. 
(5) [1908] L L. R., 32 Bom., 441. 
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down in I, L. R, 20 All, 392, BATCHELOR, J., remarks :—“ It 
must be remembered, moreover, that here the donor had done 
all that it was required of him to do in order to make the 
gift, and the subsequent registration could have been effected 
without any co-operation on his part.” With great respect 
to the learned Judge I am unable to hold that when a deed 
of gift is registered against the wishes of a donor, it can be 
said that he did all he could to complete the gift, and that 
in such a case registration could be effected without his co- 
operation in order to complete the gift. The donee in such a 
case as a mere volunteer has no remedy and is not entitled to 
apply for registration. 

In Pakran v. Kunhammed (1), the mother of three sons 
executed a deed of gift in favour of one of them. The donee 
alone after the death of his mother registered the document, 
the other sons not appearing. The act of the registering 
officer in treating the donee as the representative of the donor 
was held to be an error in. procedure which did not render 
the registration invalid. This case also does not deal with 
the effect of registration against the wishes of donor on the 
validity of the gift. 


In Meiyyalu Nandan v. Anjalay (°), it is held that the 
voluntary registration of a deed of gift by the legal represen- 
tative of the donor has the same effect as its voluntary registra- 
tion by the donor himself in his lifetime. The case has no 
bearing on the point we have to decide. It is noteworthy 
that in the cases decided after I. L. R, 19 Mad., 433, no 
reference is made by any of the Judges to that case. This 
lends support to the view that the point decided in that case 
is quite different from the point decided in the other cases. 


For the above reasons I would allow the appeal and 
decree the plaintiff's claim with costs in all courts, 


CHAMIER, J.—The facts of this case have been stated by 
my learned colleague. It is sufficient for me to say that the 
case on which the appellant came into Court failed. Four 
points are taken in the memorandum of appeal presented to 
this Court. The first, second and third were abandoned by 

(1) [1900] I. L. R, 23 Mad., 580. s 
(2) [1902] L L. R., 25 Mad., 672, 
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the learned Vakil for the appellant. The only point pressed _ 


is that the deed of gift is not enforceable against the appel- 
lant because she withdrew her consent thereto before it was 
registered as is shown by the fact that the respondents had it 
registered against her will. The learned Counsel for the 
appellant relied upon the decision of the Madras High Court 
in Ramamirtha v. Gopala (1), that a deed of gift registered 
against the will of the executant confers no title upon the do- 


*nee,and he referred also to the cases of Meiyyalu v, Anjalay 


(2) and Kankaya Lal v. Sardar Singh (2). The first of these 
three cases certainly goes the whole length of the appellants’ 
contention but has been criticised unfavourably by Sir H. 
Shephard who was a Judge of the same court in his work on 
the Transfer of Property Act. . The second case merely 
decides that consent to registration given by the legal 
representative of a donor is sufficient to validate the gift. 
In the third case the court decided that the Sub-Registrar 
had refused to register a document under section 76, therefore 
a suit lay under section 77 of the Registration Act and that 
the only question to be decided in a suit uuder section 77 
was whether the deed was genuine. This case appears to 
have no bearing upon the question which we have to decide. 


‘Gift’ is defined in section 122 of the Transfer of Property 
Act. In the present case there was a duly executed deed of 
gift and acceptance by the donees. Section 123 of the Act 
provides that for the purpose of making a gift of immoveable 
property the transfer must be effected by a registered instru- 
ment signed by or on behalf of the donor and attested by 
at least two witnesses, Here we have a duly registered instru- 
mentgigned and attested as required by the Act. Does the fact 
thatethe donor changed her mind after executing the deed 
and after.the gift had been accepted by the donees affect the 
validity of the gift? I think not. .The argument that a 
donor has a kind of locus penitentie till the deed has been 
registered and that a gift evidenced by a written instrument 
is incomplete till registration, is attractive, but is, I think, 
unsound. Registration is not the act af the donor but the 
act of an officer appointed by law to register documents, A 
document need not even be presented for registration by the 

(1) [1896] I. L. Rọ 19 Mad, 433. (2) [1902] L L. R., 25 Mad., 672. 
(3) [1907] I. L, Ry, 29 All, 284, 
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executant, It has been held in several cases that a deed of 
gift registered after the death of the executant is valid, and 
the law expressly provides that a registered deed shall operate 
from the time when it would have commenced to operate if 
no registration were required or made, Consent to the regis- 
tration of a deed of gift is not part of the gift. If it were 
an essential part of the gift, every gift of this kind would, of 
necessity, fail if the deed were not registered during the life- 
time of the donor. The contrary has been decided in several 
cases, See for example Pakran v. Kunhammed (!), Nand 
Kishore v, Suraj Prasad (*), and Khashaba v, Chandrabhagabat 
(8). Further it appears to me that if consent to the registra- 
tion of a deed of gift is part of the gift, the gift must be regard- 
ed in part at all events as the act of the person who consents 
and the question of the validity of the deed must depend not 
upon whether the executant had power to give and did not in 
fact give the property but upon whether the person who 
consented to the registration had the power to give and did 
in fact intend to give the property to the donee. 


I agree with.the decision in Bhobatosh Banerji v. Soleman 
(4), that the expression “ registered instrument” in section 123 
of the Transfer of Property ‘Act means an instrument regis- 
tered with the provisions of the Registration Act and not 
necessarily an instrument registered with the consent of the 
executant donor. I think also that BATCHELOR, J., was right 
when he said in the case reported in I. L. R., 32 Bom., 441, 
where the donor had died before registration, “It must be 
remembered that the donor had done all that was required 
of him to make the gift, and the subsequent registration could 
have been effected without any co-operation on his part 

For the above reasons I am of opinion that the gift*now 
in question should not be held to be invalid merely because 
the deed was registered without the consent or against the 
will of the appellant. I would dismiss the appeal with costs. 

By THE CourT.,—The order of the Court is that the 
appeal be dismissed with costs, 


Appeal dismissed. 


(1) [1900] I, L, R-, 23 Mad., 580. (2) [1898] I, L, R$ 20 All, 392. 
(3) [1908] 1, L., Rọ, 32 Bom., 441, 
(4) [1906] I. L, R., 33 Cal, 584, 
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. JASAULI i cran AL 
VErSUS l ana 1912. 
KING-EMPEROR. * February, 14 
*Penal-Code (Act XLV of 1860), section 366—Kidnapping—Taking out of Knox, J. 
custody. x 


Where two girls ran away from their houses and remained for nearly 
one or two days in the house of a woman who belonged to the caste of 


_ Naiks in Kumaun and no report was made to the Padhan, held that the 


offence under section 366 of the Penal Code was complete. 


“ Queen v. Ganga Singh, 4 W. R. (Cr. Rul), 6 dissented from. 


CRIMINAL APPEAL from anorder of D. Calnan, Esq, 
Sessions Judge of Kumaun Division. 


M. L. Agarwala, for the accused. 


R. Malcomson, (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


ea 


KNOx, J.—Musammat Jasauli has been convicted of an Knox, J. 
offence under section 366, Indian Penal Code, and sentenced 
to five years’ rigorous imprisonment. She has sent in a peti- 
tion of appeal from jail and has been represented in this Court 
by learned Counsel. It is contended on her behalf that nothing 
more is established against her beyond this that the two girls, 
Dhanauli and Gidauli, both ofthem under sixteen years. of 
age, were wandering about and found their way to the 
village, where Musammat Jasauli lives. Both girls admit 
that they had run away from their houses. They remained 
nearly one or two days in Musammat Jasauli’s house and 
these facts are not enough to bring the Musammat within 
the four corners of section 366 and do not justify the sentence 
passed; at the outside the offence is merely a technical 
offence. I have considered all these points, also the evidence 
on the record and I consider that the view taken by the 
learned Sessions Judge is justified. by the evidence on the 
-record. I have been referred to the case of Q-ÆE., v. Ganga 

* Cr, A. No 878 of 191% 
4I 
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Crna, Singh. (1) With every respect tothe learned Judges, who 
eee decided that case I find myself unable to agree with the view 
— they took ; there is the further element in this case that Musam- 

Jasenli mat Jasauli belongs to the well-known caste of Naiķs in 
King-Emperore Kumaun, I cannot think that she took these two girls out 


Knox, J. of charity. She made no report to the Padhan or the Patwari. 
I dismiss the appeal. f 


i à . 
Appeal dismissed, 
(1) Sutherland’s W. R , Vol, IV., p. 6, Criminal Rulings. 


—— 


CRIMINAL. i " RAM SINGH 
1912. VErSUS 
February, 21, ‘MATHURA AND OTHERS.* 


— 


Knox, J. Code of Criminal Procedure (Act V of 1898), section 250—A ward of com- 
pensation to accused—Award to be made by order of discharge or 
acquittal and not by separate order. 

Where a Magistrate acquitted the accused of offences under sections 
343 and 454 of the Penal Code, and ona subsequent date by a separate 
order directed the complainant to pay compensation to the accused 
under section 250 of the Code of Criminal Procedure, Aeld (1) that section 
250 of the Code of Criminal Procedure was not intended to meet the 
case of false accusations but of frivolous and vexatious accusations ; (2) 
the direction to pay compensation in frivolous cises should be made 
by the order of discharge or acquittal. ~ 

CRIMINAL REFERENCE made by S. Muhammad Ali, Esq, 

Sessions Judge of Banda. è 


Referring order. . 


This is an application for revision of an order purporting 
to have been passed under section 250, Code of Criminal Pro- 
cedure, by Mr. Gwynne, Joint Magistrate’ of Mahoba Sub- 
Division, by which Ram Singh applicant was ordered to pay 
Rs. 30 to Mathura and others as compensation. 


It appears that Ram Singh brought a tomplaint against 
Mathura and others, charging them with offences under sec- 
i v Cr, Ref. No. 77 òf 1912. 
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tions 343 and 454, Indian Penal Code, The case was tried by 
Mr. Gwynne who recorded an order of acquittal on the 2Ist 
September, 1911: At the end of this order he recorded : “ The 
complainant must show cause why he should not be mulcted in 
Rs. 50 under section 250, Code of Criminal Procedure. ” 


He then recorded separate proceedings under section 250, 
*Code of Criminal Procedure, and fixed 16th October, for hear- 
ing evidence. On the 16th October he took the evidence of 
eight witnesses, and on the 3oth October, 1911, recorded an 
order by which he ordered Ram Singh to pay Rs. 30 com- 
pensation to Mathura and others or in the default to undergo 
20 days’ simple imprisonment. 

It is urged in support of this application that the order 
as to compensation should have been made along with the 
order of acquittal passed on the 21st September, r911. The 
Joint Magistrate had no jurisdiction to make it subsequently. 


Further it is urged that the order as to imprisonment 
could not be made until it was found that the compensation 
could not be recovered. I am of opinion that both contentions 
are right, and that the Joint Magistrate had no jurisdiction to 
order payment of compensation on the 30th October, 1911. 
In the matter of the complaint of Safdar Husain (*), it was 
held by the Hon’ble High Court that compensation must be 
awarded by the order of discharge or acquittal and that an 
order for payment of compensation made in a separate pro- 
ceeding after the accused had been discharged was not 
merely irregular but without jurisdiction. The present case 
is on all fours with Safdar Husatn’s case. 

I, therefore, order the record to be submitted to the 
Hon'ble High Court under section 438, Code of Criminal 

: Procedure, with the recommendation that the order of the 
Joint Magistrate as to payment of compensation be set 
aside, and that the amount, if paid, be ordered to be refunded. 
The Joint Magistrate will be called meen to furnish the 
necessary explanation, if any. 

The following judgment was delivered by 

KNox, J.«-This case has been rightly reported. I find 
that the learned Magistrate in his judgment says :—“ The case 
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is utterly false and I acquit all the accused.” Section 250 of 

the Code of Criminal Procedure was not intended to meet 

the case of false accusations. It was meant to meet with 

frivolous and vexatious accusations. Where a person tom- 

plains that he was kept in confinement for three days, he 

is going a long step beyond making a frivolous or vexatious 

accusations, Over and above this the words contained ine 
section 250 are clear. Ifa Magistrate wishes to direct pay- 

ment of compensation in frivolous cases, he is to give the 

direction by his order of discharge or acquittal. In other 

words before pronouncing the order of discharge or acquittal, 

he has to call upon the complainant and to record and consider 

any objections that the complainant may make. After having 
done so and not before, should he place on record or, at any 

rate, only then, pronounce his order of discharge or acquittal. 

I set aside the’order of payment of Rs. 30 as compensation 

and direct that it be returned to Ram Singh. 


Reference accepted, 


RAM DIAL AND OTHERS 
VEFSUS 
KING-EMPEROR (THROUGH MANBODHAN).® 
Further inquiry, meaning of—Code of Criminal Procedure (Act V of 
1898), section 437. 

‘Further inquiry’ does not mean proceeding on the evidenae already 
taken ; that evidence or other evidence, if there be any, shouldebe taken 
de novo by the Magistrate who holds the further inquiry. 

CRIMINAL REVISION from an order of S, Muhammad Ali, 
Esq., Sessions Judge of Banda. 

R. K. Sorabji, for the applicant. 

Jang Bahadur Lal, for the opposite party. 

‘The following judgment was delivered by 

Knox, J.—The learned Sessions Judge + acting under 

section 437 of the Code of Criminal Procedure says that he 
“2° Te Cre Rev. No. 17,0f i912. 
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has gone through the record and that in his opinion the 
evidence for the prosecution made out a prima facie case 
against the accused. He accordingly . ordered a further 
inqtiry to be made and ordered the further inquiry to be 
made by the District Magistrate or some Subordinate Magis- 
trate. It is not usual with this Court to interfere with inter- 
locutory orders of this nature. The inquiry ordered is a 
further inquiry. I purposely abstain from making any pro- 
nouncement upon the case, but I wish to guard the Magis- 
trate against a possible error which has already been pointed 
out in other cases by this Court, vés., that a further inquiry 
does not mean proceeding on the evidence already taken ; that 
evidence or other evidence, if there be any, should be taken 
de novo by the Magistrate, who holds the further inquiry. It 
is unfortunate that the Magistrate, who tried the case should 
have left it at a stage which necessitated further inquiry. 
That inquiry shoald he immediately held and should be 
finished with as little delay as possible. If the accused 
furnish reasonable security, they should be admitted to bail 
pending the inquiry. The petition is rejected. 

aa Application rejected. 


GOPI NARAIN 
VEI SUS 
. KUNJ BEHARI LAL AND ANOTHER.® 
e ' 

Trusis Act (Act II of 1882), section 88—Trustee gaining a pecu- 
niary advantage—Possible conflict of interests between trustee and 
beneficiary—Trusiee and beneficiary—Benefit to be retained for 
beneficiary. 

A wasatrustee for B. Ata sale in execution of a simple money- 
decree in favour of B against C, 4 purchased for himself a mort- 
gage-bond at a very low price, 4 and his co-trustees not having obtained, 
leave to bid at the sale. B had previously in execution of a simple 
money-decrée, acquired the equity of redemption in some of the pro- 
perties charged in the bond purchased by 4. In a suit by 4 on foot. 
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of the bond for sale of the hypothecated property, eld that A must 
be deemed to hold his purchase for the benefit of the trust estate, and 
that he could charge the trust with the amount he actually paid for the 
bond, it being reasonably clear under the circumstances that his interpsts 
as purchaser of the bond were or might be adverse to the interests of the 
trust estate as owner of the equity of redemption in some of the properties. 
First APPEAL from a decree of Pandit Pitambar Joshi, 
Subordinate Judge of Mainpuri, allowing the claim of the 
plaintiff. 
. A mortgage was executed by one Fateh Chand on 19th June 
1887, in favour ostensibly of one Abdul Kafil, but really in 
favour of Abdul Jalil, a pleader of Cawnpore. The property 
mortgaged comprised three villages—Pali Kalan, Pali Khurd 
and Sadikpur, The mortgage money was Rs, 50,000 carrying 
interest at 14 annas per cent. per mensem. rdin each of 
these villages had been sold in discharge of prior debts. 


The plaintiff now seeks to sell the remaining 34rds and 
the suit only relates to that. 


One Gaya Pershad purchased 3%rds of Pali Kalan in 
execution of a simple money decree on 21st May, 1896, 


One Abdul Hamid purchased 34rds of Pali Khurd in 
execution also of a simple money decree on 20th July, 1892. 
The third village, Sadikpur, was purchased by Sheo Dayal on 
2oth December, 1906, also in execution of a simple money 
decree, 

Gaya Pershad died on 16th July, 1899, leaving a will 
behind him, dated 13th July, 1899. By that will he be- 
queathed the bulk of his property to certain charities subject 
to certain legacies, The trustee under that will were the plain- 
tiff Kunj Behari Lal as Vice-President of the Board and 
defendant No, 1, Gopi Narain, as President of the Board of 
Trustees, and four other persons, The plaintiff was also one 
of the legatees under the will. 


The mortgagee rights under the mortgage deed of 1887 
were sold in execution of a money decree held by the 
trustees as representing the estate of Gaya Pershad against 
Abdul Jalil and purchased by the plaintiff himself on 24th 
January, 1905, or rather by one Sheo Pershad who? after the 
completion of the sale, gave out that he had been bidding for 
the plaintiff, - - 
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The plaintiff now claims that he made the purchase for 
himself and seeks to sell the property. He says the amount 
_ due on the bond was Rs, 1,50,000, but he was claiming only 
Rs, 65,000—-he himself having purchased it for Rs, 3,000 and 
odd. Š 
This was an appeal by the trustees other than the plain- 
tif and Abdul Hamid, Sheo Dayal having submitted to the 
decree of the lower court. 


Facts appear fully in the judgment. 


Motilal Nehru (with him Tef Bahadur Sapru and Jagmo- 
` han Nath Chak), for trustees other than plaintiff :— 


, The defence was: (1) That there was no consideration 
for the bond; (2) that Fateh Chand, as a member of a joint 
family with his son, had no right to execute the mortgage ; (3) 
that the plaintiff himself being a trustee could not purchase 


for himself, the benefit would go to the estate ; (4) that there 


was an agreement between the father and son restraining each 
other from alienating property; (5) that a certain judgment 
' that holding that consideration for the bond was only Rs, 6,300 
not Rs. 50,000, operated as a bar, These defences with the 
exception of No. 3, were common to all the defendants. 


~ The trustees intended to purchase the property for the 
estate and had applied for leave to bid. The plaintiff him- 
self being one of the decree-holders could not bid and would 
have required leave of court. 


` The plaintiff borrowed money from the defendant 1, the 


President of Board of Trustees, for the purchase, who, as soon. 


as heecame to know of the purchase, demanded property for 
_ the trust. 

[RICHARDS, C. J.—If leave were given to all, he could not 
have bid except as a trustee,] 


It did not appear if leave was granted. Even if there 
was no dishonesty on the part of the plaintiff, every benefit he 
acquired was for the estate. He could not put himself in a po- 
sition where his interest might conflict with that of the estate. 


It did not matter if there was nothing suspicious about it. 
The law was extremely jealous on the point, the principle 
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was that a trustee should not be exposed to the temptation 
of benefiting himself at the expense of the cestui que trust. 


Lewin on Trusts, 11th edition. p. 304, 


[RICHARDS, C. J.—It did not follow that he could ‘not 
bring the suit. All we could hold was that he was a trustee 
for his co-trustees to the extent of the value over and above 
what he paid. The benefit of the purchase by a trustee 
of an incumbrance on the estate would accrue to the estate, 
but it could not be said of incumbrances on other properties.] 


[BANERJI, ].—Besides the trustee will have to be reim- 
bursed—especially as the purchase was not made by the trust 
money. The court would have to adjust the equities.] 

Williams on Executors, Vol. II, roth edition. p. 1488, 

Coote on Mortgages, Vol. II, 7th edition. p. 841, 

The. same principle was enunciated in 

Story on Equity Jurisprudence, Grigsby’s edition, p. 211, 

f Pomeroy, Equity, Vol. 3, p. 2079. ? 
The principle was the same as in the leading case of © 
Keech v. Sandford, [1726] Sel. Ch, Ca. 61, S. C. 15, Ruling cases, 


Pp. 455, a r 
followed in i Š 


Griffin v. Griffin, [1804] 1. Sch., and Lef 352, S, C, 9 R. R., 51, 
where lease had absolutely determined. ; 

So long as the relation existed and was of a fiduciary 
nature it did not really matter whether propérty was the 
subject of trust or not. : 

Darcy v. Hall, [1682] 1 Vern., 49, S. C, 23, E Ru 302. 


b 

[BANERJI, J—The same principle is laid down in section 
go-of the Trusts Act.] 

Section 88 dealt with trustees and covered the entire 
ground. English cases only laid down the principle which 
was embodied in that section. The leading case was that in’ 

Ex paris Lacey, [1802] 6. Ves. 625, 628 S. C, 31 E. R,, 1228, 
followed in ` : 

Lagunas Nitrate Co. v. Lagunas Syndicate, [1899] 2. Ch., 44. 

~ U [TRICHARDS, C. J.—But how is there-a clash in -the two 


_ “Mtefests ?] 
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It was to the interests of the mortgagee to have the pro- 
perty sold, whereas as a mortgagor, it was the duty of the 
plaintiff to show that the mortgage was a bad one and Fateh 

; Chant had been imposed upon. 


A case where a purchase by a trustee was held gcod was 
that of 


Barwell v. Barwell, [1865] 34 Beav., 371 S. C. 55 E. R., 678, 


which showed the steps he must take before a purchase by 
him could stand. 


Mohammad Ishag (for Abdul Hamid), for the other defend- 
ant-appellant, adopted the argument of the advocate for 
trustees, 

B. E. O'Conor (with him Ghulam Mujtaba and Baldev 
Ram Dave), for the respondent, argued that consideration had 
passed and'that there was nothing to restrict Fateh Chand’s 
right of alienation. The plaintiff could not be debarred from 
bidding in his personal capacity at a sale brought about by 
a body of persons of whom he was one. 


[BANERJI, J.—But both plaintiffand his arinda Sheo 
Pershad were bidding. Sheo Pershad was sarinda of the 
trustees too. If plaintiff was bidding for himself, Sheo 
Pershad purchased it for the estate. If plaintiff was bidding 
for the estate and the urinda for him, then the plaintiff ac- 
quired for the estate. ] 


The effect of authorities was summed up rather widely in 


Lewin. The view of the other side went beyond provisions 
of the Indian Trusts, Act. The essence of them was that 
the persog holding a fiduciary position “should not avail him- 
self of that character” to benefit himself. The English cases 
did not apply. 


[ RICHARDS, C. J.—You were so bound, If there was any 
doubt as to the meaning of the section where else could you 
go except to old English cases which embody the principle 
laid down in section 88, Besides there is not much difference 

between English cases and Indian law on the point.] 


Here he must not take advantage of his fiduciary position. 


The.question had only reference to Pali Kalan which was 
the trust estate and not the other two villages. 
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The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit on foot 
of a mortgage, dated the 19th of June, 1887. The mortgagor 
was one Fateh Chand, and the mortgagee was one Abdul 
Kafil. The mortgage was for Rs. 50,000 at r4 annas per 
cent. per mensem interest. It is clear now that Abdul 
Kafil was not the real mortgagee but was only denamidar 
for one Abdul Jalil, a pleader in Cawnpore. This mortgage 
was subsequently attached and sold in execution of a simple 
money decree which Gaya Prasad had obtained against 
Abdul Jalil and which was being executed against the 
representatives of the latter. The certificated auction- 
purchaser of this mortgage was Babu Kunj Behari Lal, 
the plaintiff in the present suit. This bond has been 
the subject of a good deal of litigation which, in the view 
we take of the case, it is not material to refer to. It was 
made, as already stated, by Fateh Chand, in favour of, his 
pleader, and one of the defences taken in the present suit is 
the plea that there was no consideration for the bond. 
The bond, no doubt, was of a very suspicious nature, made as 
it was in favour of the pleader of Fateh Chand. Fateh Chand 
was a man who managed to dissipate what must originally have 
been an estate of considerable value and had the suit been 
one between Fateh Chand and Abdul Jalil, we might have 
had great difficulty in holding that anything like the full 
principal sum of Rs. 50,000 was due. We think, however, for 
reasons which we shall presently state that the defendants- 
appellants in the present appeal cannot be allowed to say that 
the bond was not for its full-face consideration. Three villages 
were mortgaged, one called Pali Khurd, another called Pali 
Kalan, and third called Sadikpur. A one-third share in each 
of these villages has been sold in satisfaction of prior mort- 
gages, but two-thirds of Pali Khurd was purchased by the 
defendant Abdul Hamid and two-thirds of Pali Kalan was 
purchased by Gaya Prasad, both in execution of simple 
money decrees, Sadikpur was purchased by Sheo Dayal. 
The price paid for Pali Khurd by Addul Hamid must clearly 
have been based upon the property being subject to a heavy 
incumbrance, In a written statement by Abdul Hamid in 
certain litigation between one Sheo Prashad and himself and 
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others, he expressly admitted that at the sale of this proper- 
ty the mortgage of the 19th of June, 1887, was proclaimed 
and that he purchased the property subject tothat mortgage. 
Pali.Kalan was also purchased at a price which would have 
been an absurdly low value unless the property was subject 
to a heavy incumbrance. After the death of Gaya Prasad 


, the defendants, Gopi Narain and the other trustees (who are 


the defendants-appellants and are hereinafter referred to as 
“the trustees”), in their application for probate of the will 
of Gaya Prasad placed a very small value on the property 
and expressly stated that it was subject to this mortgage for 
Rs. 50,000 and interest. Neither the trustees nor Abdul 
Hamid have given any affirmative evidence of the want of 
consideration. Under these circumstances we think that the 
decision of the learned Subordinate Judge that the bond had 
been given for full consideration must be accepted. 


It is now necessary to state some further facts upon which 
the other pleas taken in the suit are based. Gaya Prasad was 
a man possessed of considerable wealth. He made a will on 
the 13th of July, 1899, and thereby appointed certain persons 
to be his trustees, and amongst them the plaintiff in the 
present suit, Kunj -Behari Lal. He named as President of 
the Board of Trustees the defendant-appellant Gopi Narain, 
and the respondent, Kunj Behari Lal, was selected by his co- 
trustees as Vice-President of the Board. Under the will of 
Gaya Prasad both Kunj ebari Lal and Gopi Narain took 
considerable benefits. After some litigation the will was duly 
proved, and it was at the instance of the trustees that the 
decree already mentioned against Abdul Jalil was being 
execufed against the latter's widows. It must be borne in 
mind that the trustees were at the time of the execution of 
decree in possession of the village of Pali Kalan under the 
will of Gaya Prasad, and that the mortgage which was attach- 
ed in execution of the decree against Abdul Jalil affected’ this 
village'as well as the other two villages already mentioned. 
The trustees executed a power of attorney on the 30th of 
January, 1900, in favour of Kunj Behari Lal. This document 
will be found at page 75 of the appellants’ book. It sets forth 
that the trustees other than Kunj Behari Lal have other 


engagements and have no time to attend court in a body 
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CIVIL. and look after and contest cases, and they then proceed to 
1912. appoint Kunj Behari Lal, their general attorney, to act for 
them in all court matters ; he was not, however, empowered to 





Gopi Narain È ; 
<v. purchase or take property in mortgage or borrow money in 
Supi Behari _ their names. On the 7th of January, 1905, Kunj Behari Lal 
= wrote to Gopi Naruin, as President of the Committee, a 
Richards, C. J. 5 


letter, which will be found at page 45 of the respondent’s book. 
In this letter he points out that the mortgage of the `rgth i 
of June, 1887, would be sold on the 24th of January, 1995, and 
that in his epinion it would be most advisable forthe trustees 
to purchase this bond. He says in the letter, “ If any stranger 
purchases this village and is successful in his suit the whole 
of the share in mauza Pali Kalan will be lost,” He says 
further that if the trustees do not buy the bond, he himself 
would do so. No one can doubt the soundness of the advice 
given in this letter. Granted that the bond was a little shady 
and- that some claim was being made to it by the widows of 
Abdul Jalil, it was still most advisable to purchase it. Kunj 
Behari lived at Etawah, the other trustees lived at Cawnpore. 
` In the ordinary course of events the letter would reach Gopi 

` Narain about the 8th of January, and on the roth of January 
an application was made in the execution case that the 
trustees should be permitted to bid for the bond of the 19th 
June, 1887, which was to be sold in execution of Gaya Prasad’s 
decree. The will of Gaya Prasad provided for the holding 
of meetings of the trustees at stated times, and in the letter 
of Kunj Behari Lalto which we have already referred, he 
suggested that an extraordinary meeting of the Committee 
should be called to consider the question of purchasing 
the bond. It appears frem the evidence that ae notice 
of a meeting was sent out and that on the agenela the | 
question of the purchase of the bond was expressly mention- ° 
ed. Italso appears that there was no quorum at the meeting 
which was summoned“for the 22nd of January, that is to say, 
two days before the sale, It therefore appears that there was 


no express resolution on the part of the trustees on the 
subject of the purchase of the bond. Kunj Behari attended 
the sale. He never obtained any express leave on his 
own account to bid at the sale, although un@oubtedly he 
was one of the decree-holders. It does not appear from the 
evidence whether any order was made on the application of . 
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the trustees for leave to bid, and strictly speaking, Kunj CIVIL. 


Behari had no right to bid at the sale either.on his own behalf 1912. 
or on behalf of the trustees without leave of the court, but he — 
Gopi Narain 


rievtrtheless attended the sale, and it appears that he and one J. 
Sheo Prasad bid at intervals from the commencement of ` koa pegan 
the sale, and that the last bid was made by -Sheo Prasad. ace 
. We may here mention that Sheo Prasad was also a general Aéchards, C. J. 

.attorney for the trustees. He -was also attorney for Kunj 

Behari. The bond was knocked down for the sum of 

Rs. 3,115. Kunj Behari was examined and he states that the 
“purchase was made by Sheo Prasad for him, that he had not 

money with him and that he borrowed it from Gopi Narain. - 

Gopi Narain lent him the money not out of the trust-fund 

but out of private monies of his own, and the amount was sub- 

sequently repaid to him. He says also that after he had pur- 

‘chased the document; that is to say, the bond in question, 

Gopi Narain asked him to give the document to the Com- 

mittee “ and I said that I would not give it,” a number of the 

notices issued for the subsequent meetings of the trust com- 

mittee have been put in evidence and these show that time after 

time amongst the list of business to be transacted is the 

question of the purchasé of the bond, but no resoJution was 

ever come to of the subject either by the trustees to sur- 

render any rights they might have or for the taking of any 

steps against Kunj Behari. The matter finds a place in the 

agenda for the last time in the notice, dated the 2nd of >` 

July, 1905. Kunj Behari did not obtain a sale certificate for 

some three years after the daté of purchase, and in the mean- 

time the bond had been claimed by the widows of Abdul 

Jalil. “In our opinion the inference to be draw! from the 

evidence is that Kunj Behari bid for the bond in the first ins- 

tance possibly with the intention of allowing the trustees 

to have the benefit of it. It is equally possible that when he 

found that before the sale the trustees had come to no resolu- 

tion, he bid for the bond on his own behalf intending to keep 

it ‘or himself. We do not believe that the trustees asa body 

ever intended that Kunj Behari should purchase the bond for 

himself, and we are satisfied that they never gave him any 

such permission. The application for leave to bid strongly 

suggests that the trustees at once saw the soundness of the 

advice given them by Kunj Behari, namely, that it would bė 
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advantageous to purchase the bond. We are satisfied also 
that after the purchase had been made they would have been 
glad to take out the purchase from Kunj Behari. This is 
shown by the fact that time after time the question ofthe 
bond is placed upon the agenda of the meetings of the trustees, 
and also by the fact that Gopi Narain asked Kunj Behari to 
let the trustees have the bond. We think that it is most 
probable that Kunj Behari having succeeded in getting’ the 
property knocked down to him or to his attorney at a very 
low price, determined to keep it himself, and that the trustees 
thought they could not compel him to give it up. Kunj Behari 
was probably supposed to know more of court matters than ° 
his co-trustees and they considered that they were at his 
mercy. 


The question then arises, can Kunj Behari under those 
circumstances retain the benefit of his purchase? We are of 
opinion that he cannot. Section 88 of the Indian Trust 
Act provides. “ Where a trustee, executor, partner, agent, 
director of company, legal adviser, or other person bound 
in a fiduciary character to protect the interests of another 
person, by availing himself of his character, gains for 
himself any pecuniary advantage or where any person 
so bound enters into any dealings under circumstances 
in which his own interests are, or may be, adverse to 
those of such other person and thereby gains for himself 
a pecuniary advantage, he must hold for the benefit 
of such other person, as follows: ‘A, a guardian buys 
up for himself incumbrances on his ward B's estate at 
an undervalue. A holds for the benefit of B the 
incumbrances so bought and can only charge him with what 
he has actually paid?” This section incorporates and codi- 
fies the law which prevails in England on the subject of 
purchases made by trustees. The authorities will be found 
collected in Lewin on Trusts, page 304, XI Edition, Williams 
on Executors, page 488, X Edition, and Coote on Mortgages, 
Vol. II, page 841. 


In the present case Kunj Behari purchased for Rs, 
3,115 a mortgage for Rs, 50,000 and the value of two- 
thirds of the village Pali Kalan if unencumbered must 
have been over Rs. 25,000. He was not only one of the 


DS 
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co-trustees and therefore bound to do all in his power to 
protect the interests of the trust estate, but he was also the 
general attorney of the trustees. It seems to us that when 
he’made the purchase of this incumbrance, he must be held 
to hold it for the benefit of the trust and can only charge the 
trust with the amount which he actually paid for it. The 
cage seems to us to fall within the second part of section 88 
of the Indian Trusts Act. Itis quite clear that his interests 
as purchaser of this bond were or might be adverse to the 
interests of the trust ‘estate as owner of the equity of redemp- 
tion in the village of Pali Kalan. The mortgage, however, 
affected not only the village of Pali Kalan but also the 
villages of Pali Khurd and Sadikpur, and plaintiff therefore 
is entitled to a decree against the purchaser of Pali Khurd, 
‘that is, Abdul Hamid, and also against the purchaser of 
Sadikpur, but his decree against these villages must only be 
for the proportion which they ought to bear, having regard 
to the value of these villages as compared with that of Pali 
‘Kalan. These two villages formed no part of the trust estate. 
As against the village of Pali Kalan, the-suit must be 
dismissed upon’ the terms that the trustees do pay to the 
plaintiff that portion of the price paid by him for the purchase 
‘of the bond which is proportionate to the value of the village 
Pali Kalan as compared with the value of the two other 
villages.) He should get the said amount of the purchase 
money, together with interest, at the rate of 1034 per cent. 
per annum, the rate fixedin the bond. If the defendants, 
trustees, fail to pay such sum, the decree of the court 
below should stand. The parties have agreed as to the 
respective value of the three villages, and we are thus 
enabled to fix the amount for which the decree ought 
to be made against the villages of Pali Khurd and Sadikpur 
in the event of the defendants trustees paying, the apportion- 
ed amount of the price paid by Kunj Behari and interest, 
and we are also able to fix the proportionate amount of such 
price. By agreement this price with interest up to the date 
fixed for payment, namely, the 24th of March, 1912, amounts 
to Rs. 2,260. We accordingly modify the decree of the court 
below as follows. In the event of the trustees paying into 
court the sum of Rs. 2,260 as aforesaid, the other defendant, 
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viz, Abdul Hamid and the heirs of Pathak Sheo Dayal, 
shall pay to the plaintiffs on or before the 5th of July, 1912, 
the sum of Rs, 50,327-10-9 (i 2, Rs. 38,272 principal and 
Rs. 12,055-10-9 interest up to the aforesaid date), together 
with costs in both courts and future interest at 6 per cent, 
per annum, but inthe event of the said defendants, Abdul 
Hamid and the heirs of Sheo Dayal not paying the said sum 
of Rs. 50,327-10-9, together with costs and future interest as 
aforesaid a two-thirds share of Pali Khurd, pargana Bhartha- 
na, district Etawah, and mahal Rani Indumati of mauza Sa- 
dikpur, pargana Bharthana, district Etawah, shall be sold. In 
case the trustees do not pay the said sum of Rs. 2,260, as 
aforesaid, all the defendants shall pay to the plaintiff on or 
before the 5th of July, 1912, the sum of Rs. 85,475, (£ ¢, Rs. 
65,000 principal and Rs, 20,475 interest, up to the date 
above-mentioned), together with costs in both courts and 
future interest at 6 per cent. per annum. On failure by the 
defendants to pay the said amount on or before the date 
above-mentioned, the plaintiff will be entitled to bring to 
sale Mahal Gopi Narain of mauza Pali Kalan; pargana 
Bharthana, district Etawah, and mahal Rani Indumati of 
mauza Sadikpur, pargana Bharthana, district Etawah, and 
two-thirds of mauza Pali Khard, pargana Bharthana, district 
Etawah. In the event of the trustees paying the said 
sum of Rs. 2,260, they will have their costs in the court 


below and in this Court to be paid by the plaintiffs, but in 


calculating the costs of the trustees in this Court they will only 


be allowed one-third of the costs of translating and printing. 


S, M. Decree modifed. 
- e 
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p7 MANOHAR LAL AND ANOTHER CWIL. 
i VEYSUS 1912 
RAM BABU.* VE 


February, I, 7. 
RICHARDS, C.J. 
BANERJI, J- 


Morigage—Prior and subsequent morigages—Suit by first morigagee 
without impleading second—Decree and sale—Subsequent suit by 
second morigagee—Purchaser entitled to priority—Second mortgagee 
bound to redeem—Form of decree— Secondary evidence—Recital in 
later deedm—Presumption. 

In a suit for sale upon a mortgage of June, 4, 1877, alleged to be in 
renewal of a mortgage of June 12, 1875, against certain defendants who 
were in possession of the property by virtue of purchase in execution of 
their decree which had been obtained upon a mortgage of November 
8, 1875, the latter pleaded that this mortgage was in lieu of an earlier 
mortgage of December 5, 1869. To the suit by the defendants on their 
mortgage the plaintiff had not been made‘a party. 


Held, that the plaintiff as a subsequent incumbrancer, before he 
could sell the property, was bound toredeem the defendants who had 
been in possession since the date of their purchase. 


In a mortgage suit the court ought to. have the fullest power to 
direct what is right and equitable having regard to the circumstances 
of the case and the interests of all the parties to the suit in the property. 


Semble—In a suit by a subsequent incumbrancer to which the prior 
incumbrancer is a party, if the latter so desires, it will be convenient to 
direct redemption of the prior incumbrance, 


Where an earlier bond was fully recited in a Jafer bond, but there 
was no evidence of the loss of the former, Aeld that under ordinary 
circumstances it might have been given back, and secondary evidence to 
prove it was admissible. - k 

FÌRST ATPEAL from the decree of Babu Banke Beharilal, 
Subordinate Judge of Aligarh, 

Suit for sale on a mortgage. 

The answering defendants pleaded a prior mortgage. The 
lower court held that this had not been proved. 

The facts are fully set out in the judgment reported 
below. 

Satish Çhandra Banerji, for the appellants : Secondary 
evidence of the mortgage of the 5th December, 1869, should 
* F, A, No. 261 of 1910» 
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have been admitted. The mortgage is recited in the later 
deed of the 8th November, 1875; presumably it was returned 
to the mortgagor. In any case the admission of the mort- 
gagor is binding on the plaintiff who is a subsequent trans- 


feree from him, and the certified copy of the deed produced 
by us was wrongly rejected by the court below. 


Sundar Lal (with him M. L. Agarwala), for the respon- 
dent : 


The defendants laid no foundation for thé admission of 
secondary evidence; they adduced no evidence to prove that 


the original deed was either returned to the mortgagor or 
had been lost. 


The court ruled that the certified copy of the mortgage- 
deed was admissible in evidence. 


Satish Chandra Banerji, for the appellants, next contend- 
ed that the decree should be one for redemption of the 
prior mortgage in’ the first instance and then for sale, and 
not one for sale subject to the prior mortgage. The uniform 
practice in the Allahabad High Court had been to direct 
redemption of a prior mortgage when the same was set up 
as a Shield, and this’ wholly irrespective of the doctrine of 
Matadin Kasodhan's case, I. L. R, 13 All., 432. 


Har Prisad v. Bhagwan Das, [1882] 1. L. R., 4 All, 196, 
Mamraj v. Ramji Lal, [1909] 7 A. L. J. R., 15, 18. 

Buldeo Prasad v. Uman Shankar, [1907] I. L. R, 32 All, 1. 
Matullah Khan v. Banwarilal, [1909) I. L. R., 32 All, 138. 
Kanhai Lal v. Hulas Singh, [1911] 9 A, L. J. R., 29. 


There was a distinction to be made between the position 
of a prior mortgagee and that of a purchaser in execution of 
a decree on the prior mortgage. The rights of the mortgagor 
and the first mortgagee are now vested in the purchaser, 
the whole property in fact, with the exception of the frag- 
ment of the equity of redemption transferred to the second 
mortgagee by the mortgagor. This has not been yet fore- 
closed, because the second mortgagee was no party to the 
suit on the first mortgage. Had he been duly impleaded in 
that suit, all he could have claimed was a right to redeem 
the first mortgage." His ‘position did not improve because 


a 
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he was left out. He can claim no higher equity now nor 
oust the purchaser from possession without paying him up. 

Kantiram v. Kulubuddin, [1894] I. L. R., 22 Cal., 33, 45. 

vtam Narain v. Bandi Perskad, [1904] 1. L. R., 31 Cal., 737, 743. 

Har Pershad Lal v. Dalmardan Singh, [1905} 1. L. R. 32 Cal., 891. 

Cangayam Venkattaramana v. Gomperts, [1908] 1L.L.R. 31 Mad., 425. 

Dhondo Balkrishna v. Rasji v. Dadu, [1895] I. L. R., 20 Bom., 390. 

Debendra Roy v. Ramtaran Banerjee, [1903] LLR, 30 Cal., 599, F.B. 

Umesh Sirkar v. Zahur Fatima, [1890] I. L. R., 18 Cal, 164, P. C. 

Mahomed Karim v. Abdulla, [1900] 10 M. L. J. Ry 347, S. C. 

24 Mad. 171, 

Chait Narain v, Gunga Pershad, [1876] 25 W. R., 216. 

Ghose on Mortgage, ed. 4, 620—2. f 

Sundarlal, for the respondent. 

The law defines the rights respectively of the prior 
and puisne mortgagees. The latter has the privilege to 
redeem, but it is nota legal duty. Referred to section 74, 
Transfer of Property Act. The puisne mortgagee has also 
the right to sell the property mortgaged to him. It is not 


necessary that the prior mortgagee should be impleaded, . 


but, if he is, then the subsequent mortgagee may sell subject 
to the first mortgage. If the latter wants to sell free from 
mortgage, then he must redeem. The nature of his right 
will depend upon the form of his suit or his prayer. Accord- 
ing to section 67 of the Transfer of Property Act the ordinary 
right of a mortgagee is either to foreclose the property or 
to sell the property. The term ‘property’ means the property 
mortgaged to the mortgagee. It follows, therefore, that a subse- 
quent mortgagee can sell what is mortgaged to him, that is, 
the eQuity of redemption, and leave the prior mortgage out- 
standing. His position would not be worse if he is not 
made a party. Where the puisne mortgagee is made a party 
to a prior mortgagee’s suit, the object is to bind him by the 
decree which is passed. See 

1 Danjell, Chancery Practice, 6th ed., 217. 

Fisher, Law of Mortgage, ed, 6., para. 1670. 

Where the subsequent incumbrancer has been omitted 
from.the suit by a prior mortgagee, the decree does not bind 
him, . Hence, he may sell or he may redeem. In the first 
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case he can sell such rights as he possesses; if he redeems 
he can sell the entire estate. But there is no case except 
the case of Mata Din, which would compel him to redeem. 
He may choose to sell subject to the first mortgage. The 
view of the Calcutta High Court favours this position. 
~ Debendra Narain Roy V, Ram Taran Banerjee, [1903] 1, L. R., 30 
Cal,.599, 605, F. B. 
Ram Narain Sahoo v, Bandi Pershad, [1904] L L. Ry 31- Cal, 737 
is distinguishable. 


The right to redeem is the right which a subsequent 
mortgagee has as against a prior mortgagee who has obtained 
a decree behind his back, but that does not do away with 
the right which is available against the mortgagor, viz, the 
right to sell the property. By compelling him to redeem only 
one side of the -question is looked atand not the other, 
and a right is converted into a duty, which is contrary to 
principle. The latest case in Madras in which the view 
was contended and adopted is 


ulla Vittil Seethi v. Karambath, [1911] M. L. J. R., 213, F. B. 
- Reference was also made to . 
Ram Shankar Lal v. Ganesh Prasad, [1907] 1. L. R, 29 All, 385, 
397, 405, 409, F. B. 


K. C. Banerji, was not heard in reply. 
X ; C. A. Ve 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which 
the plaintiff sought to realise the amount of mortgage, dated 
the 4th of June, 1877, by sale of the mortgaged property. The 
plaintiff alleged that the mortgage was in renewal of another 
mortgage of the 12th of June, 1875, and he claimed priority 
for his mortgage as of that date. He further set forth in his 
plaint that the ancestor of the defendants first party had 
made a mortgage of the 8th of November, 1875, in favour of 
the ancestor of the defendants g—11,thata suit had been 
instituted on foot of this mortgage of the 8th of November, 
1875, and the property sold, but he submitted that this 
mortgage of the 8th of November, 1875, must, under the 
circumstances, be deemed to be puisne to his mortgage, but that’ 
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if any part of the defendant’s mortgage should be held to 
have priority over his mortgage, then he asked that the 
property might be sold subject to the debt that had priority. 


The defendants 9—11 pleaded amongst other things that 
the mortgage of the 8th of November, 1875, was a renewal of 
a still earlier mortgage bond of the 5th of December, 1869, and 
that consequently they had priority, and that the plaintiff 
could not have a sale of the mortgaged property without 
redeeming them. 


It appears from the evidence that the defendants 9—11 
brought a suit on foot of the mortgage of the 8th of November, 
1875, in the year 1887. A decree was obtained upon foot of 
that mortgage, the property was sold and purchased by the 
defendants, 3rd party, and they have been in possession ever 
since 1892 or thereabouts. It appears, however, that the 
mortgagors of the mortgage of the 4th of June, 1877, were not 


parties to the suit. The present suit was instituted in the- 


year 1909. The original amount secured was Rs, 350, the in- 
terest being 13 annas per cent. per mensem compound interest, 
The amount due on this bond at the date of the institution 
of this suit was Rs, 7,000, but the plaintiff only claimed Rs, 
6,000, because the property was not valued for the full amount, 
The learned Subordinate Judge gave the plaintiff a decree for 
so much of the mortgage debt and interest as was due under 
the mortgage of the 12th of June, 1875. He disallowed the 
rest of the claim as being puisne to the plaintiff's mortgage 
of the 8th of November, 1875, and the plaintiff waived his claim 
thereto. The learned Subordinate Judge also disallowed the 
defendants’ pleas wherein they sought to take advantage of the 
earlie? mortgage of the 5th of December, 1869, on the ground 
ithat this bond of the 5th of December, 1869, was not produced 
and that secondary evidence to prove it was not admissible. 


In our opinion secondary evidence was admissible, and 
we have allowed an application of the appellant to admit a 
copy. Under ordinary circumstances the bond of the sth of 
December, 1869, might have been given back. It was fully 
recited in the latter mortgage of the 8th of November, 1875, 


The position, therefore, necessary for the disposal of the 
appeal may be shortly stated as follows:—The answering 
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defendants are and have been in possession of the property 
since about year 1892. They must be deemed to have had 
a mortgage in their favour, which is prior to the mortgage of 
the plaintif. On the other hand the plaintiff has a puisne 
incumbrance, and his rights under that incumbrance have 
never been foreclosed by the prior irfcumbrancers. The 
answering defendants contend that having a prior incumbrance 
and being in possession of the mortgaged property, their 
possession cannot be disburbed unless the plaintiff pays 
the amount due upon their prior incumbrance. On the 
other hand the plaintiff contends that he has the right 
to release his security and that he is accordingly entitled 
to have the property sold subject to the mortgage of 
the 5th of December, 1869, and that the decree in the suit 
brought on foot of the mortgage of the 8th of November, 
1875, is an absolute nullity against him, because he was not 
made party thereto. We think that the plaintiff ought to 
be ordered to redeem the mortgage of the 5th of December, 
1869. The present suit is brought on foot of a mortgage 
of the 4th of June, 1877, which is on the face of it, puisne 
to the mortgage of the 8th of November, 1875, and the 
plaintiff has to ask us as a Court of Equity to allow him 
priority as of the 12th of June, 1875. He comes to this Court 
seeking equity. Had the answering defendants made the 
plaintiff or his predecessor in title a -party to the suit on. 
foot of the mortgage of the 8th November, 1875, the sole 
right of the latter would have been to redeem the mortgage’ 
of the 5th of December, 1869. By allowing the plaintiff 
to redeem the mortgage of 1869 we are able now to place 
the plaintiff in exactly the same position as he would have 
been in, if he had been made a party to that suit. If, fy the 
present case we were to direct that the property should be 
sold subject to the mortgage of 1869, the result would pro- 
bably be that the appellants who have been in undisputed 
possession ever since about the year 1892, would be put out 
of possession, and it is doubtful if they could ever bring a 
fresh suit against the plaintiff having regard to the law of 
limitation. There is no doubt that where a puisne incum- 
brancer isin a position to ignore the prior ineumbrancer 
and does not make him a party to his suit, the puisne incum- 


-brancer is entitled to realise his security, or, in other words, 


3 
e 
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to have the property sold subject to the prior incumbrance. 
It was held in the case of Mata Din, Kasodhan v. Kasim 
Husain (t )that the expression “ property” in the Transfer of 
Property Act meant the actual property itself and did not 
include rights and interests in such property, and that 
accordingly a puisne incumbrancer could never bring the pro- 
perty, to sale without redeeming all prior incumbrances. 
This view was dissented from in the Full, Bench case of 
Ram Shanker Lal v. Ganesh Prasad (3), and the question has 
been finally settled by Order 34, Rule 1 of the Code of Civil 
Procedure, which expressly provides that a puisne incum- 
brancer is not a necessary party to the suit. It is true that in 
the present case the plaintiff only claims to sell subject to 
the prior incumbrance, but he has made the prior mortgagees 
parties. He had to do so because they were in possession. 
In England it would seem to be the rule that where the 
prior mortgagee is made a party, the plaintiff (that is the 
mortgagor or the puisne incumbrancer), must be ready 
to redeem him, See Daniell’s Chancery Practice, 7th Ed, 
p. 217. 

This would seem to have been the practice in this 
Court even before the case of Mate Din Kasodhan v. 
v, Kasim Husain was decided. See also Har Prasad v, 
Bhagwan Das (8). Inthe case of Kanti Ram v, Kutubuddin 
Mahomed (4) a Bench of the Calcutta High Court held that 
the puisne incumbrancer was entitled to have the property 
sold subject to the prior incumbrance even where the prior 
incumbrancer was a party. The attention of the Court was 
called to the case of Har Prasad v. Bhagwan Das and other 
rulings *of the various High Courts, The learned Judges 
say at page 45 :—“ It will be found upon examination of the 
facts of those cases that the first mortgagee had subsequent 
to the second mortgage purchased the equity of redemption 
of the mortgagor, and it was held that the second mortgagee 
was bound to redeem the earlier mortgage. In that state of 
facts we should be disposed to say that the second mortgagee 
is not entitled to bring to sale the mortgagor’s interest, 
because it no longer exists in the mortgagor ; it has already 
passed into the hands of the first mortgagee. 


We r8grj L L. R, 13 All, 432. R ree? hI. L. R., 29 All, 385. 
(3) [1882] I. L, Ru 4 All, 196. (4) [1895] L L, Rọ, 22 Cal, 33. 
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In the present case the prior incumbrancers have acquired 
the equity of redemption by virtue of the proceedings in 1878 
just as effectually as they would have done if they had: pur- 
chased it by private. treaty. See also Baldeo Prasad v. Uma- 
shanker (*), and Matiullah Khan v. Banswari Lal (2), and 
Kanhai Lal v. Hulas Singh (3). The very question which 
arises in this case was decided in favour of the prior incum- 
brancer in the case of Cangayam Venkataramana Iyer v. 
Henry James Colley Gompertz (*). 


The respondent contends that he has an absolute right © 
to bring the property to sale subject to the prior incumbrancer 
and that the decree and sale to which he was no party, can- 
not take away that right.’ His learned advocate relies on the 
case of Ramshankar Lal v. Ganesh Prasad. We do not 
think that this case applies to the facts of the present case. 
There the question was whether having regard to the deci- 
sion in Mata Din Kasodhan v, Kazim Husain, a sub-mortgage 
(a mortgage of mortgagee rights) was valid. It was held in 
the affirmative, and the decision is no longer of much import- 
ance having regard to the Order xxxiv, Rule r of the 
Code of Civil Procedure, to which we have already referred 


It was not necessary to decide nor did the court decide that 


ina suit brought by a puisne incumbrancer, to which a 
prior mortgagee who was also in possession of the property 
after acquiring the equity of redemption the court was 
bound to make -a decree for sale of the’ mortgaged pro- 
perty subject to the prior mortgage and could not direct 
the puisne incumbrancer to redeem the earlier mortgage. 


The judgment in the case of Debindra Naratq Roy v. 
Ramtaran Bannerji (®) no doubt supports the contertion of 
respondent. With all respect we cannot agree with the 
learned Judges if in that case they intended to decide that in 
all cases, irrespective of whether the prior incumbrancer is or 
is not a party and irrespective of whether the prior incum- 
brancer has or has not obtained possession of the mortgaged 
property, by acquiring the equity of redemption, the court is 
bound to grant a decree at the suit of the puisne incum- 

(1) [r910] 1. L. R., 32 All, 10., (2) [1910} I, LOR, 32 All, 138, 

(3) [1912] A. L. J. R., 29. ` (4) [1908] I. L. R, 31 Mad., 425. 

(5) [1903] I. L. R., 30 Cal, 599. 
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brancer for the sale of the property subject to the prior in- 
` cumbrance. 


A somewhat contrary view seems to have been taken by 
two, learned Judges of the same court in Har Prasad v. 
Dalinardan Singh (*). : 


It is unnecessary to decide in the present appeal that in 

all suits by a puisne’ incumbranccr to which the prior in- 
* cumbrancer is a party, the court is bound to direct redemp- 
tion of the prior incumbrance, but we think that, asa 
general rule, if the prior incumbiancer is ‘party and so desires, 
it will be convenient to direct, redemption. 


Such a course will avoid multiplicity of suits and will give 
the puisne incumbrancer what he is equitably entitled to. In 
a mortgage suit the court ought to have the fullest power to 
direct what is right and equitable having regard to the cir- 
cumstances of the case and the interests of all the’ parties to 
the suit in the property. In the present case the appellants 
have a strong claim to defend, a possession extending over a 
period of nearly 20 years by insisting that the plaintiff should 
be directed to redeem them by payment of the amount due 
on foot of the mortgage of 1869. , 


Before passing a final decree it will be necessary to refer 
issues to the lower appellate court. We accordingly refer the 
following issues :—(1) At what date did the appellants or their 
predecessors in-title obtain possession of the property. (2) 
What is the amount due on foot of the mortgage of the 6th 
of December, 1869, up to the date of obtaining such posses- 
sion? 

The court will take such additional evidence as the parties 
may tefider. On receipt of the findings the usual ten days will 
be allowed for filing objections. 


S. C. C 2 -Issues remitted, 
(1) [1905] I. L. R., 32 Cal, 89. 
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UNOR SYED MAHOMED IBRAHIM HOSSEIN KHAN 
ayes AND ANOTHER 
bhi versus 
January, 16 AMBIKA PERSHAD SINGH AND OTHERS, 
ie gn, “orlgage—Extinction of charge~Prior tncumbrance nol extinguished 


Lorp ROBSON. by payment—First mortgage paid.off with notice of second—Right of 
SrR JOHN EDGE, purchaser at sale in execution—Res judicata--Code of Civil Procedure 
MR. ee (Act XIV of 1882), section 13, Explanation []—Mortgage sutts— 
Omission of defendant tn redemption suit to set up his claims—-Trans- 
Ser of Property Act (Act IV of 1882), section 85—Necessary party— 
Limttation—The Indian Limitation Act\Act XV of 1577), Schedule 

LL, Article 132. 


Whether a mortgage paid off is extinguished or kept alive depends 
upon the intention of the parties. 


A man having a right to act in either of two ways shall be assumed 
to have acted according to bis interests. 

The purchaser of an equity of redemption in immoveable property 
situated in India who, having notice of a second mortgage, paid off a 
first mortgage upon the property without an assignment of the first mort- 
gage to him, must be assumed, according to the rule of justice, equity 
and good conscience, to have intended to keep the first mortgage alive, 
and consequently was entitled to stand in the place of the first mortgagee 
and to retain possessign against the second mortgagee until repayment. 


The doctrine of Toulmin v. Steere, [1816] 3 Mer, 210, cannot be appli- 
ed to Indian transactions, 


Mohesh Lal v. Mohunt Bawan Das, [1883] L. R., 10 L A, 63; Gokul- 
doss Gopaldoss v. Rambur Seochand, [1884] L. Ry 11 I A., #26; and 
Dinobondhuw Shaw Chaudhry v. Jogmoya Dasi and others, [1901] L. R., 29 
L A, 9, followed. ` 


Where a mortgages, who was made a defendant to a suit ona mortgage 
prior to his own, omitted to set up his rights under his mortgage and also 
under another mortgage, which was prior to the one sued on and which ` 
he had paid off, želd that a suit subsequently brought by him to enforce 
those rights was barred under the Code of Civil Procedure (Act XIV of 
1882), section 13, Explanation 1I. 


On November 20, 1874,a mortgagor executed a sarpeshgi deed in 
favour of a mortgagee thereby mortgaging and hypothecating as security 
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for the sargeshgi debt among other properties the “property in suit, A 


condition of the garpeshgi deed was that when the mortgagor should . 


repay to the ticcadar, who was entitled to hold and put in possession of 
the hypothecated properties; the sarfesigi debt in one lump sum at the 
end of September, 1887, the Zicca transaction should be cancelled and 
‘the mortgagor should bring the leased properties into his direct posses- 
sion, but in the case of the non-payment of the sarfeshgi debt at the end 
of the stipulated period, the “cca transaction should stand good with all 
its conditions until the payment of that debt. On January 7, 1888, tbe 
mortgagor executed a simple mortgage of the property in suit. On 
February 17, 1888, the mortgagor executed in favour of one M. A, a 
simple mortgage of the properties included in the sarfeshgi deed. The 
mortgage debt was repayable in two years and the money lent by M. A. 
was, as previously agreed between the parties, applied in discharging the 
sarpeshe? debt, and on July roth, 1888, the holders of the sarpeshgi deed 
quitted possession and gave up the zarfeshgi deed, which was delivered 
to M. A. OnSeptember 6, 1888, the mortgage of January 7, 1888, was 
put in suit by the mortgagee, but he did not make M. A., a defendant 
to it. In execution of the sale decree made in that suit the re- 
. presentative of the defendant in the present suit purchased and was put 
in possession of the property in suit. On September 22, 1900, the plain- 
tiffs, who were assignees of the heirs of M. A., brought the present suit 
on the mortgage of February 17, 1888, and claimed øer alia that the 
properties covered by that mortgage deed and by the sarfeshg: deed of 
November 20, 1874, were liable for the decretal amount. 

Held. that the charge created by the zarfeshgi deed of November 20, 
1874, was kept alive for the benefit of M. A., who was, under section 85 
of the Transfer of Property Act, a necessary party to tbe suit of the mort- 
gagee of the mortgage of January 7, 1888, and as M. A, was not made 
a defendant to that suit, the rights of M. A. were not affected by it and 
section 13 of the Code of Civil Procedure did not bar the present suit. 

Field, also, that as the sarpeshgi debt was payable in September, 1887, 
and the present suit was not instituted until September, 1900, the claim of 
the plaintiffs to priority was barred under article 132 of the second sche- 
dule of*the Indian Limitation Act, 1877, and all that they were entitled 
to, wash decree entitling them to redeem the mortgage of January 7, 
1888, on payment to the purchaser of the amount of the principal and 
interest in respect of which the property in suit was sold to him, under 
the decree for sale in the mortgagee’s suit of September 6, 1888. 


APPEAL from a judgment and decree of the High Court at 
Calcutta, reversing the decree of the Subordinate Judge of the 
second court of Patna. _ 

The suit was filed by the appellant on the 22nd Sep- 
tember, 1900, in the’ court of the Subordinate Judge of 
Patna, to recover the amounts due in respect of certain mort- 
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gage transactions, of which they were the assignees, The suit 


‘was brought against the representatives of the mortgagor, 


puisne mortgagees and the purchasers of interest in the mort- 
gaged properties. ° 


The plaintiffs claimed inzer alia that they were, under the 
circumstanses of the case, entitled to priority over the chief 
defendants, who were purchasers of portions of the mortgaged, 
property under decrees obtained on prior mortgages, The 
Subordinate Judge held that the plaintiffs were so entitled in 
respect of part of the debt secured by their mortgage.’ The 
High Court, on appeal, reversed his decision on that point. 


The material facts of the case are stated in the judgment 
of their Lordships. 


Str H. Earle Richards, K. C, and Dunne, for the appel- 
lants: Musammat Alfan lent and Kishan Kunwar borrow- 
ed the money to pay off ‘the sarpeshgi debt, which was in 
fact paid off and sarpeshgt deed was handed over to Alfan, 
who intended to keep it alive for her benefit. She must be 
assumed, according to the rule of justice, equity and good 
censcience, to have intended to keep the zarpeshg: deed alive, 
and that, therefore, she was entitled to stand in the place of 
the serpeshg? mortgagee and to have priority over the mort- 
gages of the respondents : , 

Gokuldoss Gopal Dass v. Ramban Sheochand, (18841 L. R. 11 LSA, 
126, at p. 133. 4 

Adams v. Angell, (1877] L. R. 5Ch. D., 634. 

Chatuynd v. Allein, [1899] L. R. 1 Ch., 353. 

Thorne v. Cann, [1895] L. R. A C. im. 

Dinobundhu Shaw Chowdhry v. Jogmeva Das, [1901] L. R. 29l. A ,9, 

Transfer of Property Act (Act TV of 1882), section 83. e 

It is contended that the decrees in previous suits are binding 
on the appellants, but no notice was served upon their pre- 
decessors, 


[LORD MACNAGHTEN : You may leave that point to the 
other side.] 


De Gruyther K. C, and K. Brown, for the respond- 
ents: The sarpeshg: deed is nothing more nor less than 
a usufructuary mortgage as defined in section 58 (d) of 


« 


VOL. IX] PRIVY COUNCIL, 335 


the Transfer of Property Act. Under it Girwar, the mortgagee, 
had as against the mortgagor the right to retain posses- 
sion until the debt was paid off. Girwar has no right to 
bring the mortgaged property to sale. The only right that 
could be assigned to Alfan'was the right to possession. But 
the zarpeshe? debt was paid off and Girwar or his representa- 
tive gave possession to the mortgagor. It is submitted that 
Alfan under the circumstances cannot obtain the benefit of 
the sarpeshgi deed. Reference was made to the 

Transfer of Property Act, sections 59, 62, 68 and 99 ; 

Thorne v, Cann, [1895] L. R. A. C., 11; 


Gokuldoss Gopaldoss v. Rambux Seochand, [1884] L. R. 11 I. A, 1263 - 


Mohesh Lal v. Mohunt Bawan Das, [1883] L. R, 10 I A., 62, at p. 
713 
Nidha Sah v. Murli Dhar, {1902} L. R., 30 L A. 54. 


The appellants have never been in possession and they 
cannot now after a lapse of more than 12 years recover posses- 
sion and their clalm to it is barred under article 153, Schedule 
II of the Limitation Act (Act XV of 1877). 


The plea of priority now set up ought to have been raised 
by the predecessors of the appellants in the three suits, one, 
dated the 3rd May, 1890, and two, dated the 15th July, 1890, 
wherein they were made defendants. The appellants are, 
.therefore, barred by the rule of res judicata from raising that 
plea now: 

Code of ivil Procedure (Act XLV of 1882), section 13, Explanation H ; 
and 

Sri Gopal v. Pirthi Singh, [1902] L. R., 29 I. A., 118. 

Ti&te contention is that those proceedings are null and 


4% 
‘void as no summonses were served upon the appellants’ 


representatives, and therefore the appellants are not bound 
by the decrees made in those suits. But there is an express 
finding that summonses were served and, though, the decrees 
are ex parte, they are binding unless they are set aside by a 
regular appeal, or by an application for review, or under 
section 108 of the Civil Procedure Code of 1882. Time to 
set them aside has already elapsed: f 
Limitation Act, 1877, section 3, and Schedule II, article, 164; 
Malkarjun v, Narhari, [1900] L, R., 27 I. A., 216, 
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There is neither an allegation rior evidence of fraud and the 
plea cannot be set up in a suit brought several years after the 
dates of those decrees, Besides the properties now in dispute 
there were other properties comprised in the zarpeshgi deed 
and the appellants cannot claim to throw the entire burden of 
the sarpeskgi debt upon a portion of the mortgaged property, 
only a rateable part of that debt should be thrown upon each a 
of the three properties now in dispute: 


Ponnusami Mudaliar v, Srinivasa Naickan, [r908] L Le R, 31 
Mad., 333- 


Imam Ali v, Baij Nath S thu, [1906] I. L. R; 33 Cal., 613. 


No personal relief could, however, be granted against the 
respondents, 


Sir Earle Richards, K. C, and Dunne, in reply : Section 
98 of the Transfer of Property Act deals with a combination 


of a simple and usufuctuary mortgage. 


[De Giuyther referred to section 58 of that Act for the 
definition of a simple mortgage. ] 


The appellants have, under the circumstances of this 
case, a charge on the property, and they have all the 
powers of a mortgagee including the power of sale : Trans- 
fer of Property Act, section 100. When in a usufructuary 
mortgage there are words creating a charge, as it is 
in this case, the property charged could be sold ; 


` Kashi Ram v. Sardar Singh, [1905] I. L. R., 28 All, 156, at p. 160. 
Jafar Husein v. Ranjit Singh, [1898] L. L, R., 21 All, 4. 


Musaheb Zaman Khan v. Inayat-ul-lah, [1892] 1. L. R., 14 Mi 513, 
at $19, 

Partab Charan Roy v. Gobinda Chandra Kundu, [1906] 4 Cal. L. Ja 
246. 

Section 85 ofthe Transfer of Property Act lays down what 
parties should be joined in a suit on a mortgage bond. The 
only persons who are interested are the subsequent mort- 
gagees, who have a right to redeem a prior mortgage. Rut 
a prior mortgagee is not a necessary party to the, suit, even 
if it be held that the summonses were served, the appellants’ 
representatives were joined as subsequent mortgagees and 
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as such mortgagees, they were not bound to raise the 
question of priority. The cases of 

Gopal Laly. Benarasi Pershad Chowdhary, [1905] 1. L. R} 31 Cal, 
428, 
and 

Sri Gopal v, Pirthi Singh, [1902] L. R., 29 I. A., 118, 
were distinguished. The respondents are purchasers at 
auction sales and as they have actual notice of the appel- 
lants’ charge at the time of their purchase, they are liable 
at the least for the amount applied in payment of sarpeshgs 
debt : 

Dinobundhu Chowdhry v. Jogmaya Dasi, [1901] L. R., 29 1. An 9. 

The suit is not barred by limitation. Under the deed of 
February, 1888, the money was not due until 1890 and the 
suit is brought within 12 years from that date. As the parties 
expressly agreed that the money was not payable for two 
years, the time ran from the date on which it became 
payable and not from the date of the mortgage. 

` Lord MACNAGHTEN.—I do not see why the case does not 

come under article 132.] 

It will come under article 147, which gives a period of 
60 years. 

[De Gruyther: Article 147 applies where the mortgage 
is an English mortgage : 

Vasudeva Mudaliarv. Srinivasa Pillai, [1907] L. R. 34.1. A., 186. 

The time under” Nrticle 132 runs from the date “when 
the money sued for óecomes due.” In this case the com- 
bined effect of the sarpeshgz deed of the 20th of November, 


1874, and the bond of the 17th February, 1888, is that the- 


latteré deed extended the period. stated in the former, and 
mondy became payable at the expiry of two years from the 
17th February, 1888 : 

Bolton v. Backenham, [1891] L. Ruy 1 Q. B., 278. 

The judgment of their Lordships was delivered by 

Sir JOHN EpGE.—This is an appeal by the plaintiffs against 
the decree of the High Court of Judicature at Fort William 
in Bengal, dated the 3rd of March 1905, which varied the 
decree of the Subordinate Judge of Patna of the gth of July, 
1902, | > gs ae , 
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The suit was brought cn the 22nd of September, 1900, in 
the court of the Subordinate Judge on a simple mortgage 
of the 17th of February, 1888, to recover Rs. 12,000 as princi- 
pal, Rs. 23,150 asinterest to the date of suit, and future 
interest until realization. That mortgage, as will later appear, 
was executed in favour of Musammat Alfan, whose heirs 
assigned it to the plaintiffs on the 16th of June, 1891. The 
plaintiffs also claimed to have it declared that properties cover- | 
ed by the mortgage of the 17th of February, 1888, and by a 
sarpeshgi deed of the 20th of November, 1874, were liable for 
the entire decretal amount; that certain of the defendants 
should be directed to pay the decretal amount to the plain- 
tiffs within a time to be fixed by the court, and that in default 
of payment the decretal amount should be realized by the 
sale by auction of the mortgaged properties included in the 
mortgage of the 17th of February, 1888, and the sarpeshgi 
deed of the 20th of November, 1874. Various issues were 
raised by the defendants, and much more or less conflicting 
evidence was recorded, but the facts so far as they are mate- 
rial in the view taken by their Lordships may be^ ‘riefly 
stated. 

On the 20th of November, 1874, Nanda Kumar Singh on 
his own behalf, and as the husband and agent of his wife 
Musammat Lalpeari Dasi, executed a sa/peshgt deed in favour 
of Girwar Singh for the sum of Rs, 12,000, which was acknow- 
ledged to have been received from Girwar Singh, and by that 
deed mortgaged and hypothecated as security for the sar- 
peshgt Rs, 12,000 certain properties which included the entire 
16 annas of the mi/éat and the malguzari right of mouzah 
Ghowspur-Dopahra, No. 364, 2 annas of 16 annas of mouzah 
Ghowspur-Dopahra, No. 362, and 5 annas 4 pies oub of 16 
annas of mouzah Fatehpur-Lawaech. With the proferties 
which are named above this appeal is alone concerned. By 
that deed Girwar Singh was entitled to hold possession of the 
properties hypothecated until the amount of the sarpeshgt 
Rs. 12,000 was repaid to him, and it was by the deed amongst 
other things agreed that Girwar Singh should pay certain 
expenses, and the Government revenue, should keep out of 
the usufruct Rs. 900 every „year as interest on the sarpeshgi 
Rs, 12,000, and should pay Rs. 501, 13 annas, 6 pies, on ac- 
count of the rent every year by regular instalments to Nanda 
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Kumar Singh and Lalpeari Dasi, and that all the increase 
in the produce in consequence of proper cultivation should 
be enjoyed and appropriated by Girwar Singh. It was also 
by the deed agreed that when Nanda Kumar Singh and 
Lalpeari Dasi should repay to the ¢rccadar, Girwar Singh, the 
sarpeshgi Rs. 12,000 in one lump sum at the end of Jeth, 
1294 Fasli (September, 1887) the ‘#cca transaction should be 
cancelled and Nanda Kumar Singh and Lalpeari Dasi should 
bring the leased properties into their direct possession, but in 
the case of the non-payment of the zarpeshkg? Rs, 12,000 at the 
end of Jeth, 1294 Fasli, thé ¢seca transactions should stand 
good with all its conditions until the payment of the zarpeshg?. 
Girwar Singh was put in possession under the deed. 

On the 15th of December, 1879, Nanda Kumar Singh 
being then dead, his son and heir, Kishan Kumar Singh, exe- 
cuted in favour of Musammat Jagattarini Debi a simple 
mortgage of the 2 annas share in No. 362 Ghowspur-Dopahra. 
On the 3rd May, 1890, Dwarkanath Roy, who was the son 
and heir of Musummat Jagattarini, then dead, brought a 
suit for sale on the mortgage of the 15th of December, 1879, 
and made the mortgagor and the puisne mortgagees, includ- 
ing the heirs of Musammat Alfan, who was then dead, defen- 
dants to his suit. Tbeir Lordships, concurring with the High 
Court, find as a fact that the summonses and notices in that 
suit were duly served upon the heirs of Musammat Alfan. 
The heirs of Musammat Alfan did not appear, and did not 
defend that suit. On the 20th of November, 1890, Dwarka- 
nath Roy obtained in his suit a decree for sale, and under 
that decree the 2 annas share in No. 362 Ghowspur-Dopahra 
was 9p d, 

On the 31st of December, 1880, Kishan Kumar Singh and 
his mother, Lalpeari Dasi, executed a simple mortgage in fav- 
oar of Raghunath Singh and Ganpat Singh of, amongst other 
properties, the 2 annas share in No. 362 Ghowspur-Dopahra 
and the 16 annas share in No. 364 Ghowspur-Dopahra. 
On the 20th December, 1883, Kishan Kumar Singh and Lal- 
peari Dasi executed in favour of Raghunath Singh and 
Jagarnath Singh a simple mortgage of, amongst other proper- 
ties, the 2 annas share in No. 362 Ghowspur-Dopahra and the 
16 annas. share in No, 364 Ghowspur-Dopahra. On the 15th 
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July, 1890, two suits for sale were brought, one on the mort- 
gage of the 3rst of December, 1880, and the other on the 
mortgage of the 20th of December, 1883. Their Lordships, 
concurring with the High Court, find as a fact that the heirs 
of Musammat Alfan were duly made defendants to these 
suits. The heirs of Musammat Alfan did not defend either 
of these suits. Decrees for sale were made in these suits. 


On the 7th of January, 1888, Kishan Kumar Singh exe- 
cuted in favour of Gajadhur Mahto a simple mortgage of 
the 5 annas 4 pies share in Fatehpur-Lawaech. On the 6th 
September, 1888, Gajadhur Mahto brought a suit for sale on 
his mortgage of the 7th of January, 1888, against Kishan 
Kumar Singh, but did not make Musammat Alfan defen- 
dant. Gajadhur Mahto obtained a decree for sale; under that 
decree the § annas 4 pies share in Fatehpur-Lawaech was 
sold on the 16th December, 1889, to Lalji Mahto. The sale 
was confirmed on the 22nd of March, 1890, and shortly after- 
wards Lalji Mahto was put in possession. Lalji Mahto died 
since this suit was brought. 


In February, 1888, Kishar Kumar Singh borrowed Rs, 
12,000 at interest of Re. 1 and 4 annas per mensem from 
Musammat Alfan. Their Lordships find asa fact that the 
Rs. 12,000 was borrowed by Kishan Kumar Singh and was 
lent by Musammat Alfan for the express purpose of paying 
off the zarpeshgé debt of Rs. 12,000 as security for which the 
property mentioned in the sarpeskgi deed of the 20th November, 
1874, was mortgaged and hypothecated by that deed. In consi- 
deration of that loan of Rs, 12,000 Kishan Kumar Singh execut- 
ed on the 17th February, 1888, in favour of Musammat Alfana 
simple mortgage of the properties included in the saMyshgi 
deed of the 2oth of November, 1874. The principal sum of 
Rs. 12,000 was under that mortgage repayable in two years, 
The money lent by Musammat Alfan was in accordance with 
the agreement between her and Kishan Kumar Singh applied 
in discharging the zarpeshgi debt of Rs, £2,000, and on the 
15th of July, 1888, the then holders of the zarpeshgt deed of 
the 2oth November, 1874, quitted possession and gave up the 
sarpeshgi deed, which was delivered to Musammat Alfan. 
Musammat Alfan died on the roth of December, 1889, and on 
the 16th of June, 1891, her heirs assigned the mortgage of the 
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17th of February, 1888, to the plaintiffs, who are the appellants 
here. On that assignment such rights as Musammat 
Alfan had acquired and were then existing passed to the 
plaintiffs. 


On the 22nd of September, 1900, the plaintiffs in whom 
was then vested Musammat Alfan’s right as mortgagee under 
the mortgage of the 17th of February, 1888, filed their plaint 
in this suit, making then, or by subsequent amendment of 
their plaint, the representatives of Kishan Kumar Singh, who 
was then dead, and others who were interested in the mort- 
gage properties or in some of them, defendants. The titles 
of the defendants, other than the representatives of Kishan 
Kumar Singh, arose under the mortgages which were made 
subsequently to the 20th of November, 1874, and prior to the 
17th of February, 1888. 


The Subordinate Judge decreed the suit for sale with costs, 
giving the defendant No. 1, a right to redeem the mortgage 
so far as it affected the properties other than No. 362 Ghows- 
pur-Dopahra, and Fatehpur-Lawaech by payment within 90 
days of the decretal amount with costs. The defendants 
Nos. 8 to 13 were given a right to redeem the mortgage, so 
far as it affected No. 364 Ghowspur-Dopahra, by payment 
within go days of Rs, 4,000 with proportionate costs; the 
defendant No. 15 was given a right to redeem the mortgage, 
so far as it affected No. 362 Ghowspur-Dopahra, on payment 
of Rs, 4,000 with proportionate costs; and any of the defen- 
dants Nos. 5,6, and 14 were given a right to redeem the 
mortgage, so far as it affected Fathepur-Lawaech, on payment 
withig go days of Rs. 4,000 with proportionate costs. The 
High Court on appeal dismissed the suit with costs so far as it 
applied to Nos. 364 and 362 Ghowspur-Dopahra and Fateh- 


pur-Lawaech. 


The High Court held that the plaintiffs’ suit, so far as it 
applied to No. 364 Ghowspur-Dopahra and No. 362 ` Ghows- 
pur-Dopahra, was barred by Section 13, Explanation II, of 
the Code of Civil Procedure by reason of the heirs of Musam- 
mat Alfan not having set up in the suits of the 3rd of May, 
1890, and*15th of July, 1890, “their title as prior mortgagees 
on the basis of the sarpeshgi 1874, the ground of relief in the 
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present action.” Musammat Alfan’s mortgage of the 17th 
of February, 1888, was not prior to the mortgages of the 15th 
of December, 1879, the 30th of December, 1880, and the 2oth 
of December, 1883, but the plaintiffs, appellants here, claimed 
priority, as the Rs. 12,000 which Musammat Alfan had left 
in 1378, were applied to discharge the debt secured by the 
sarpeshgt deed of 1874. The heirs of Musammat Alfan were 
persons having an interest in the properties comprised in the 
mortgages of the 1sth of December, 1879, the 31st of 
December, 1880, and the z2oth ` of December, 1883, and 
consequently were under section 85 of the Transfer of 
Property Act, 1882, necessary parties to the suits for sale on 
those mortgages and were made defendants to those suits 
and not having set up in those suits such rights as they had 
under the mortgage of the 17th of February, 1888, and the 
sarpeshgt deed of 1874, Section 13, Explanation II, of the 
Code of the Civil Procedure applied and the claims of the 
plaintiffs, appellants as against No. 364 Ghowspur-Dopabra, 
and No. 362 Ghowspur-Dopahra, and those of the defendants 
who are alone concerned with those mouzahs are barred. 
The High Court rightly ‘dismissed the suit with costs so far 
as it related to No. 364 Ghowspur-Dopahra and. No. 362 
Ghowspur-Dopahra. 

It remains to be considered whether the plaintiffs had, 
and could have enforced in this suit, any and what rights 
against the 5 annas 4 pies share in Fatehpur-Lawaech, and 
against Gajadhur Mahto and Lalji Mahto, defendants 5 and 
6, or either of them. It is not quite obvious on what grounds 
the High Court dismissed the suit so far as it related to the 5 
annas 4 pies share in Fatehpur-Lawaech, and to the qefen- 
dants Gajadhur Mahto, and Lalji Mahto. S 

Gajadhur Mahto did not make Musammat Alfan a de- 
fendant to the suit for sale which he brought on the 6th of 
September, 1888, on his mortgage of the 7th January, 1888, 
That suit was brought to obtain a decree for sale of the 5 
annas 4 pies share in Fatehpur-Lawaech which had been 
mortgaged on the 7th of January, 1888, to Gajadhur Mahto, 
and subsequently on the 17th of February, 1888, to -Musam- 
mat Alfan, and had been mortgaged and hypéthecated to 
Girwar Singh by the deed of the zoth of November, 1874, as 
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security for the sarpeshgi debt of Rs. 12,000. Under the deed CIVIL. 
of the 2oth November, 1874, the Rs. 12,000 was not repayable ke 


IQII-I 
to Girwar Singh until Jeth, 1294 Fasli (September, 1887), and fig 
,consequently the 12 years allowed by article 132 of the rnin 
J Second’Schedule of the Indian Limitation Act, 1877, within kuap 
which a suit to enforce payment of that debt was allowed, had Ambika 


not expired when Girwar Singh brought his suit. It has been Pershad. 
contended that as Musammat Alfan when she lent her Sr john Edge. 
Rs, 12,000 to Kishan Kumar Singh in February, 1888, to pay 
off the sarpeshgi debt of Rs, 12.000 did not obtain a formal 
assignment in writing of the sarpeshg? deed of the 2oth 
November, 1874, and as the szarpeskgt debt of Rs. 12,000 
was dischared by payment to the representatives of Gir- 
war Singh on the 15th of July, 1888, and they quitted 
possession, Mussammat Alfan did not in equity obtain the 
benefit of the charge which Girwar Singh had under the 
sarpeshgi deed of the 2oth of November, 1874. It is true that 
so far as the sarpeshgi deed of the 20th November, 1874, opera- 
ted as a lease of the mortgaged properties, it came to an end 
on the payment of the sarpeshgt debt of Rs. 12,000 to the 
representatives of Girwar Singh on the 15th July, 1888, but 
their Lordships have found as a fact that the Rs, 12,000 were 
lent by Musammat Alfan and were borrowed by. Kishan 
Kumar Singh for the express purpose of paying off the sar- 
peshgi debt of Rs. 12,000 which was secured by the deed of the 
20th of November, 1874 ; that the Rs. 12,000 lent by Musam- 
mat Alfan were in accordance with the agreement between 
Musammat Alfan and Kishan Kumar Singh applied in paying 
off the sarpeshgi debt ; that on payment of that debt the 
sarpe. “gi geed of the 20th November, 1874, was handed over 
to inn Alfan;and that Musammat Alfan when she 
lent her Rs. 12,000 intended to keep alive for her benefit and 
protection the charge which had been created by the zarpeshgt 
deed of the 20th of November, 1874. It has been held by this 
Board, in Mohesh Lal v, Mohunt Bawan Dass (‘) that whether 
a mortgage paid off is extinguished or kept alive depends 
upon the intention of the parties. It has also been held by 
this Board in Gokuldoss v. Rambux Seochand (3), that 
the ordinary pule is that a man having a right to act 
in either of two ways shall be assumed to have acted accord- 
(1) [1883] L, R, 10 L A., 62. (2) [1884] L. R, 11 I. A., 126, 
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ing to his interests, In the last mentioned case it was held 
by this Board that the purchaser of an equity of redemption 
in immovable property situated in India, who, having notice 
ofa second mortgage, paid offa first mortgage upon the 
property without an assignment of the first mortgage to him _ 
must be assumed, according to the rule of justice, equity, and 
good conscience, to have intended to keep the first mortgage 
alive, and consequently was entitled to stand in the place of 
the first mortgagee and to retain possession against the 
second mortgagee until repayment. In that case this Board 
was pressed to apply the doctrine of Toulmin v. Steere (1) 
but this Board observed that :— 

“In India the art of conveyancing has been and is of a very simple 
character. Their Lordships cannot find that a formal transfer of a mort- 
gage is ever made, or an intention to keep it alive ever formally expressed. 
To apply to such a practice the doctorine of Toulminy. Steere seems to 
them likely, not to promote justice and equity, but to lead to confusion, to 
multiplication of documents, to useless technicalities, to expense, and to 
litigation.” 

And their Lordships in that case held that the obvious 
question to ask in the interests of justice, equity, and good 
conscience, is, what was the intention of the party paying off 
the charge? What this Board said in 1884 as to the art of 
conveyancing in India, and the practice in such cases, is true 
as to the art of conveyancing and the practice in such cases 
at the present day. The Law on these points applied in the 
judgments of this Board in Mohesh Laly. Mohunt Bawan 
Das and Gokuldoss v, Rambux Seochand was subsequently 
applied by this Board in Dinobundhu Shaw Chowdhry v. Jog- 
maya Dasi and others(#), Applying the rule of justice 
equity, and good conscience their Lordships in this appeal 
hold that the charge created by the sarpeshgi deed A the 20th 
of November, 1874, was kept alive for the benefit off Musam- 
mat Alfan. Nothing to bar a claim in respect of that charge 
so far as the 5 annas 4 pies share in Fatehpur-Lawaech was 
concerned, had occurred when Gajadhur Mahto brought his 
suit on the 6th of September, 1888. t 

„As their Lordships have said, Gajadhur Mahto did not 
make Musammat Alfan a defendant to his suit of the 6th of 
September, 1888. Under Section 85 of the Transfer of Property 
Act, 1882, Musammat Alfan wasa necessary party to that 

(1) [1816] L. R, 3 Mer., 210. (2) [1901] L. R., 29 I. A, 9, 
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suit. It is not alleged that Gajadhur Mahto when he brought CIVIL. 
his suit had not notice that Musammat Alfan wasa person == 

; 3 : : ‘ IQUI-12. 
having an interest in the property comprised in the mortgage 


ey 


upon which he was suing. If Gajadhur Mahto had taken the Ibrahim 


Hossein 
ordinary precaution of inspecting the register of the district Khan 
in which Fatehpur-Lawaech is- situate, before he took his Ambika 


mortgage of the 7th of January, 1888, he would have found Pershad. 
that the 5 annas 4 pies share in Fateh pur-Lawaech had been cy john J Edge. 
charged by the sarpeshgi deed of the 20th of November, 1874. 
It is to be presumed that Gajadhur Mahto took the ordinary 
precautions before parting with his money which a prudent 
intending mortgagee would take. If Gajadhur Mahto had 
before bringing his suit of the 16th of September, 1888, and 
in order to ascertain who would be under section 85 of the 
Transfer of Property Act, 1882, the necessary parties to his 
suit, taken the ordinary precaution of searching that register, 
N he would also have found that the 5 annas 4 pies share in 
” Fatehpur-Lawaech was included in Musammat Alfan’s 
mortgage of the 17th February, 1888. It has been contended 
that section 85 of the Transfer of Property Act, 1882, did 
not apply to the suit which Gajadhur Mahto brought, the 
contention being that that section does not apply to a suit 
for sale of an equity of redemption and that a puisne mort- 
gagee is not a person “having an interest in the property 
comprised in a mortgage” of a first or any prior mortgagee 
who brings a suit for sale on his prior mortgage, That 
contention, if correct, would, as it appears to their Lord- 
ships, lead to the conclusion that neither a prior nor a sub- 
sequent mortgagee need be made a defendant to a suit for 
sale by ¢ mortgagee of the specific lands included in his 
mortgage. The fact is that in suits for sale in India to 
which other mortgagees are not made parties, what a puisne 
mortgagee seeks to sell by means of a decree for sale, is not 
the equity of redemption so described, but the actual property, 
lands or houses, mortgaged. It is not obvious why a puisne 
mortgagee who desires to sell a mere equity of redemption, 
and not the actual property, lands or houses, described in his 
mortgage as the property mortgaged to him, should not 
dispose of his interests by private contract by an assignment 
of his mortgage to a purchaser, instead of by bringing a suit 
for sale of the property, land or houses, mortgaged, unless he 
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hopes by concealing what his real interests are to obtain a 
larger price from an unwary purchaser at an auction sale under 
a decree for sale, than he could otherwise expect to obtain. 


Gajadhur Mahto, in his suit for sale, sought for and 
obtained a decree for sale of the specific 5 annas 4 pies share 
in mouzah Fatehpur-Lawaech which had been mortgaged by 
the sarpeskgi deed of the 20th of November, 1874, and 
Musammat Alfan’s mortgage of the 17th of February, 1888, 
and under his decree for sale that 5 annas 4 pies share was 
sold, and it was sold free of all charges and incumbrances 
so far as the decree or any documents relating to the decree 
would show. Had section 85 of the Transfer of Property 
Act, 1882, been complied with by making Musammat Alfan 
a party to the suit, the decree for sale in Gajadhur Mahto’s 
suit would have dealt with the rights and claims of Musam- 
mat Alfan in relation to the charge under the sarpeshgi deed 
of the 20th of November, 1874, and her mortgage of the 17th 
of February, 1888, if put forward by her in the suit, and 
Gajadhur Mahto would have been allowed to redeem the 
charge of 1874 by payment of Rs. 12,000, and Musammat 
Alfan would in her turn have been allowed to redeem 
Gajadhur Mahto’s mortgage. If Musammat Alfan had been 
made a defendant to Gajadhur Mahto’s suit and had 
neglected to put forward her claims, those claims would 
have been barred under section 13 of the Code of Civil 
Procedure. In either event all intending purchasers at a 
sale under the decree would have known what rights were to 
be sold, and in either event the necessity for the bringing of 
this present suit, so far as the § annas 4 pies sharein Fateh- 
pur-Lawaech is concerned, would not have arisen, Y) 

As Musammat Alfan was not made a defendant to 
Gajadhur Mahto’s suit, her rights were not affected by the 
decree in that suit. and section 13 of the Code of Civil Proce- 
dure did not bar this suit, of the plaintiff so far as the § annas 
4 pies share in Fatehpur Lawaech, and the defendants 
Gajadhur Mahto, and Lalji Mahto were concerned. But as 
Rs. 12,000 were under the sarpeshgi deed of the 20th of 
November, 1874, repayable in Jeth, 1294 Fasli (September 
1887) and this suit was not brought until the 22nd of 
September, 1900, the claim of the plaintiffs to priority is 
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barred by article 132 of the second schedule of the Indian 
Limitation Act, 1877, and all that they are entitled to so far 
as the 5 annas, 4 pies share in Fatehpur-Lawaech is concerned 
is a decree entitling them to-redeem the mortgage of the 7th 
of January, 1888, on payment to the legal representative of 
Lalji Mahto, of the amount of the principal and interest in 
respect of which the 5 annas 4 pies share in Fatehpur- 
Lawaech was sold to him under the decree for sale in 
Gajadhur Mahto’s suit of the 6th of September, 1888. 

Their Lordships will humbly advise His Majesty that 
the decree of the High Court so far as it operated as a dis- 
missal of the plaintiffs suit for sale of the 5 annas and 4 
pies share in Fatehpur-Lawaech, and dismissed with costs 
in the High Court and in the court of the Subordinate Judge 
the plaintiffs’ suit as against Gajadhur Mahto and Lalji 
Mahto, should be varied by decreeing that the plaintiffs, 
appellants here, by payment to the legal representatives of 
Lalji Mahto, or into the High Court to their credit, within 
go days from the filing of His Majesty’s order in the High 
Court, of the amount of principal and interest in respect of 
which the 5 annas 4 pies share in Fatehpur-Lawaech was 
sold to Lalji Mahto under the decree of Gajadhur Mahto 
in the suit of the 6th of September, 1888, may redeem the 
mortgage of the 7th of January, 1888, and may bring the 
5 annas 4 pies share to sale for the balance then remaining 
due of the amount of principal and interest decreed by the 
Subordinate Judge in this suit ; by decreeing that the plaintiffs 
shall have their proportionate costs of the suit in the court of 
the Subordinate Judge and the appeal to the High Court in 
respege of their claim against the 5 annas 4 pies share in 
Fatdipur-Lawaech and the defendants Gajadhur Mahto and 
Lalji Mahto, the amount- of such costs to be ascertained 
by the High Court, and any costs paid by the appellants to 
Gajadhur Mahto and Lalji Mahto or his legal representatives 
or any of them shall be repaid to the plaintiffs; and that in 
all other respects the decree of the High Court be affirmed, 
but that there shall be no costs of this appeal. 

J. M. P. Appeal allowed in part. 

The Solicitor, India Office, Solicitor for the appellants. 

T. L. Wilson & Co., Solicitors for the respondents, 
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BHONDO : 


Versus 
SALIG RAM AND ANOTIIER.® 
Civil Procedure Code ( Act V of 1908), sections 114, 115—Revision— ° 


Discretion of court in exercising revisional powers—Review of judgment. 


Where a Munsif in the exercise of his discretion’ granted a review 
of judgment with the effect that a wrong decree passed in execution 
proceedings was set right, and the District Judge in appeal reversed 
that order, Ae/d, in revision, that the correct principle was to set aside 
the order of the District Judge and to allow the Munsifs order granting 
review to stand because the latter seemed to be right in its results, 
irrespective of the question whether the application under section 115 of 
the Code of Civil Procedure strictly applied or not. 

Abdul Sadig v. Abdul Aziz, [1898] 1. L. R., 21 All, 152 followed in 
ptinciple. 

APPLICATION in revision against the order of H. W. Lyle, 
Esq., L C. S, District Judge of Agra, reversing the order of 
Babu Raja Ram, Munsif of Agra, granting an application 
for review of judgment. 


The facts of the case are as follows :— 


Bhondo obtained a decree on a mortgage on the 15th 
December, 1893. He made several applications for execu- 
tion of that decree which proved infructuous, The last 
application was made on the 18th September, 1909. in the 
meantime, on the 26th July, 1909, one Salig Ram purchased 
the property which was the subject-matter of the decree, 
Salig Ram made an application to be made a party 5 the 
execution proceedings which was granted. On his objéction 
the execution application was dismissed on the 7th March, 
1910, on the ground that the decree being more than 12 
years’ old was time-barred. Bhondo did not appeal, but 
made an application for’review of the Munsif’s order on the 
27th May, 1910, on the ground that the Munsif had misinter- 
preted. section 48 of the Code of Civil Procedure. In this 
application he forgot to make Salig Ram a party within 
ninety days. But the court allowed him to be made a party 


°Civ. Rev. No. 54 of 911. 
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after that period. The application was granted, but on 
appeal the District Judge set aside that order, 

The applicant applied in revision. , 

‘Binode Behari, for the applicant :— 


In view of the ruling 

Kaunsilia v. [shri Singh, 7 A. L. J. R, 420, 
the Munsif was right in granting the application for review, 
Section 48 of the new Code has no retrospective effect and 
therefore, could not apply to mortgage-decrees passed before 
the new Code came into force. An appeal and an application 
for review are alternate remedies ; as the words of section 114 
and Order 47, Rule 1 are very clear, The court having 


- allowed Salig Ram, the purchaser, to be made a party even 


beyond ninety days, it cannot now be objected that the 
application was time-barred. 

S. K. Dar, for the opposite party :— 

The grounds of appeal do not disclose any sufficient cause 
for interfering in revision. Moreover, the lower appellate 
court was right in setting aside the order of the Munsif, 
granting the application for review as the discovery of a 
new ruling was sufficient ground for a review. 

He referred to 

Ganga Ram v. Bansi [1879-80] I. L. R., 2 All., 287. 

Binode Behari, in reply, referred to ` 

Abdul Sadig v. Abdul Asis, [1899] 19 A. W. Na 1; S. Cu L L. Ra 
21 All, 152, 

The following jndgment was delivered by 

Kox J.—The applicant before me is one Bhondo, a 
decret-holder, who, on the 15th of December, 1893, obtained 
a decree against one Musammat Pana. From time to time 
he tried to execute this decree and eventually, on the 18th 


of September, 1909, he applied for execution by bringing to` 


sale certain property which had been hypothecated to him 
and which is represented as being the property of Musammat 
Pana. While this application was pending, one Salig Ram 
intervened with a petition, dated the 8th of February, 1910, 
stating that’he had purchased the property from Musammat 


Pana, that the decree against Musammat Pana was time-- 
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barred before he effected his purchase, and that the property 
in dispute was no longer the property of Musammat Pana 
but his (Salig Ram’s) property. As a result of his interven- 
tion, the application for execution was dismissed on the-7th 
of March, 1910. No appeal was presented from this order 
of dismissal, but on the 27th of May, r910, when an appeal 
could no longer be filed, the decree-holder applied for a 
review of the order of dismissal. The Munsif entertained-the 
application, and on the 9th of August, 1910, allowed the 
application. He was of opinion that sufficient reason had 
been shown to admit the application even after the expiry 
of the period of limitation. This question arose because 
the name of Salig Ram who had intervened, did not appear 
as a party on the copy of the judgment. A second reason 
given for allowing the application for review was that the ruling 
of this Court in Kounsilla v. Ishr¢ Singh (1) took a different 
view of the law from that which the learned Munsif had done, 
Salig Ram then” appealed to District Judge. The District 
Judge brushed aside the view of the Munsif on both points 
and rejected the application for review. The result is that 
the present application for revision is made to this Court, 
It is urged that the application for review was fully warrant- 
ed by law and the court of first instance was justified in 
granting it, On the other hand it is contended that no 
ground has been shown which would bring this case within 
section 115 of Act V of 1908. I do not go into the question 
whether the case is one which strictly falls within the pro- 
visions of section 115 of the Code. It appears to me that 
the safer rule to apply in this case is the principle laid down 
in Abdul Sadig and others v. Abdul Asiz (#), We Nye the 
case of decree-holder, who has been trying to execute his 
decree and who has been prevented from reaping the fruits 
of the decree he has obtained. If I interfere with the order 
of the Munsif,1 shall be assisting in this, I think that this 
is a case in which the discretion of the Munsif was rightly 
applied and I set aside the order of the lower appellate court 
and restore that of the court of first instance with costs, 


A. C. M. Application granted. 


(1) [1910] 7 A. L. J. Rọ, 420. 
(2) [1899] A. W. N, 1, 
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, BELA RANI AND ANOTHER CIVIL. 


LEI SUS - 1912. 
MAHABIR SINGH AND OTHERS.” February, I5. 
` Evidence Act ( Act Lof 1872), sections 11, 32——-Picvious statements, Ricu ARDS,C, Ja 
admissibility of —Persons making statements dead. BANERJI, J- 


Per RICHARDS, C, J: —Previous statements made by persons who are 
dead are simply statements of relevant facts. Such statements are not 
relevant facts unless they come under some one or more of the sub-sections 
of section 32 of the Evidence Act. 


A statement of a relevant fact which is inadmissible under section 
32, will not be admissible under section 11. 

Per BANERJI, J:—The terms of section 11 are no doubt wide, but 
they must be read subject to the other sections of the Act, and therefore 
the fact relied on must be proved in accordance with the provisions of 
the Act. If that fact is a statement made by a person who is not called 
or carmot be called, the statement cannot be admitted unless it comes 
within the purview of subsequent sections of the Act, for example, sections 
32 and 33. 

First APPEAL from a decree of Babu Achal Behari, 
Subordinate Judge of Banda. 


Suit for possession of immoveable property. One Beni 
Ram, who died in 1866, owned the property in dispute. He 
was succeeded by his wife, Musammat Mathuri, who died in 
‘1878, and was succeeded by her daughter, Musammat 
Dasodri. After her death the plaintiffs, the transferees of 
the rights of the reversioners, brought this suit for possession 
of the property as against the defendants who were the 


‘transfegees (or their representatives) of Musammat Dasodri. 


The main defence was that the Musammat died more 
than 12 years prior to the institution of the suit which was 
accordingly barred. by limitation. 


The Subordinate Judge dismissed the suit as barred by 
limitation. , 

Plaintiffs appealed. 

„Sundar Lai, for the appellants. 

Damodar Das, for the respondents. 


° F, A, No, 338 of 1910, 
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The following judgments were delivered. 


RICHARDS, C. J.—This appeal arises out of a suit for 
possession of immoveable property. The property originally 
belonged to one Beni Ram who died in the year 1866, He 
was succeeded by his wife, Musammat Mathuri, who died 
in the year 1878. After her death, Musammat Dasodri, 
daughter of Beni Ram, was in possession. The plaintiffs are . 
more or less speculative purchasers from the persons who 
would be entitled to the property on the death of Musammat 
Dasodri, assuming that she had made no valid transfer. The 
defendants are transferees or the representatives of Musammat 
Dasodri. The main defence was that the suit was barred 
by limitation; and the learned Subordinate Judge found that 
the suit was barred. 


It is common case that the right to bring the present suit 
arose on the death of Musammat Dasodri. It is also admitted 
that neither the plaintiffs, nor their predecessors-in-title, have 
ever been in possession of the property in dispute. There 
can be no doubt, therefore, that it lay upon the plaintiffs to 
establish their case and to show that Musammat Dasodri died 
within the twelve years before the institution of the suit. I 
also think that it is very just and equitable that the plaintiffs 
should be held to strict proof. A very long time has elapsed 
since the transfers were made. The reversioners did not 
attempt themselves to challenge the transfers, and it is not 
easy for the transferees to bring forward proof of legal necessity, 
The suit was instituted on the 4th of March, 1910. In the 
plaint it was alleged that Musammat Dasodri died on the 28th 
of March, 1898. In appeal here the date of her death is 
alleged to be the 16th of March, 1898. It will, therefore, 
appear that on the plaintiff's own case the suit was Mot ins- 
tituted until the period of limitation had almost expired. 


The learned Subordinate Judge considered that the oral 
evidence adduced by the plaintiffs was almost worthless, and 
in this I quite agree. It is, however, contended on behalf of 
the appellants that there was certain documentary evidence 
to which great weight should be attached. It appears that 
on the death. of Musammat Dasodri applications were made 
for mutation of names in respect of some of the property in 
the possession of which she had been. These applications 
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were supported by depositions of the reversioners, two of 
whom were sons of the Musammat and the date of her death 
was stated to be the 16th of March, 1898. There is no doubt 
that if these depositions are admissable in evidence, they 
supported the case of the plaintiffs. They are not neces- 
sarily conclusive, but having regard to the date at which they 
were made, and the persons who made them, they would be 
important, The persons who made the depositions are 
dead and the depositions accordingly are simply the state- 
ments of relevant facts of persons who are dead. Such state- 
ments are not relevant facts, unless they come under some 
one or more of the sub-sections of section 32 of the Evidence 
Act. It has to be admitted that under the circumstances of 
the present case the depositions in question are not admissible 
under section 32. The learned advocate for the appellants 
ingeniously argues that while the depositions cannot be 
admitted under the provisions of section 32 nevertheless the 
fact that these persons made the statement that Musammat 
Dasodri died on the 16th of March, 1898, makes it highly 


probable that she did die'on that particular date and that,. 


therefore, the depositions are admissible under section 11 of 


the Evidence Act. In my opinion this argument is not 


sound. I think it impossible to hold that a statement of a 
relevant fact which would be inadmissible under section 32 
could be admissible under section 11, If these depositions 
are excluded, there is practically no evidence as to the actual 
date of the death of Musammat Dasodri, and I think, that 
the learned Subordinate Judge was correct in holding that 
the plaintiffs had failed to prove their case. I would accord- 
ingly dismiss the appeal with costs, 

BANERJI, J—I am of the same opinion. The question 
is whether Musammat Dasodri died at some time subsequent 
to 4th March, 1898. If it cannot be established that she 
died subsequently to that date, the claim is clearly time- 
barred. The oral evidence adduced to prove the date of her 
death is unreliable though not for the reasons given by the 
learned Subordinate Judge which are clearly erroneous. 
Unless, therefore, the statements made in the mutation case 
referred to in ‘the judgment of the learned Chief Justice, can 
be admitted in evidence, the allegation of the plaintiff as to 
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the date of-Musammat Dasodri’s death must be held not to 
have been proved. 


I agree with the learned Chief Justice that the statement 
relied on cannot be admitted in evidence. They ate the 
statements of persons who are dead, Statements of such 
persons can only be admitted under sections 32 and 33 of the 
Evidence Act. It is conceded that the statements in 
question do not come within the purview of those séctions 
and are, therefore, not admissible under those sections, but it 
is contended that they are admissible under section 11 as 
being facts which make the existence or non-existence of a 
fact in issue highly probable. The making of such a state- 
ment is, no doubt, a fact which would make the fact in 
issue highly probable and, as such, might be admissible 
in evidence, but it must be proved before it can be admitted. 
The terms of section 11 are, no doubt, wide, but they must 
be read subject to the other sections of the Act, and therefore 
the fact relied on must be proved in accordance with the 
provisions of the Act. If that fact is a statement made by 
a person who is not called or cannot be called, the statement 
cannot be admitted unless it comes within the purview of 


“subsequent sections of the Act, for example, sections 32 and 


33. That such was the intention of the legislature is manifest 


from the elaborate provisions of the Act as to relevancy of 


evidence. Surely it cannot be said that the statement of 
a person who said to_another person that he had seen a 


murder committed can be admitted unless the person who 
made the statement is called. 


As I have pointed out above, a statement made by a 
person who is not produced as a witness is only ddmissible 
in the exceptional cases provided for by the Evidence Act 
and in no other cases. The statements which the plaintiffs ask 
us to admit are clearly not statements which come within 
the exceptional provisions-of the Act, they are, therefore, not 
admissible, and we must hold that the plaintiffs have failed 
to prove that their claim is within time. 


I agree in dismiss- 
ing the appeal. 


ORDER OF THE COURT :—The appeal is dismissed with 
costs, ` 


Appeal dismissed. 
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i BHAROSA PATHAK AND OTHERS 
i l versus 
KING-EMPEROR.® 


Criminal Procedure Code (Act V of 1898), section 133-—-Public nuisance— 
Inter ference of Magistrate proper. 

Where the inhabitants of one village have placed an unlawful obs- 
truction to prevent the flow of water «gong its natural channel, 
and the resultant injury affects a large area of cultivated land and 
a considerable body of persons, the case is one ofa public nuisance, 
and the Magistrate is justified in removing the obstruction, A common 
nuisance cannot be excused on the ground that it causes some conve- 
nience or,advantage to one party. 

CRIMINAL REVISION against the order of Babu Ganga 
Prasad, Magistrate, First Class, of Gorakhpur. 


The,facts and arguments appear from the judgment. 
Surendra Nath Sen, for the appellants. 

Tej Bahadur Sapru, for the opposite party. 

The following judgment was delivered by 


TUDBALL, J.—This application for revision arises out of 
proceedings taken by a Magistrate under section 133 of the 
Criminal Procedure Code, The facts, as far as they can be 
gathered from the record and the not very luminous judg- 
ment of the lower court, appear to be as follows:—The com- 
plainants in the matter are residents and cultivators of Amam 
and Basarat, two villages, and the opposite party are residents 
of M. Bawkagaon. Apparently the lands of the latter village 
lie at a®°lower level than those of the two former and when 
excessive rain falls the ‘water from the higher lands 
flows down upon the lower lands of Barkagaon. Presumably 
both sets of lands lie in an ill-defined hollow. In 1885, there 
was civil litigation between the parties in regard to a dam 
which the Barkagaon people built across their fields to 
prevent:the-excess water from the lands above, flowing on to 
their lands. The Civil Court held that the dam was an 
ancient one and maintained it. The patwari’s evidence also 

* Cr, Rev. No. 740-of 1911. 
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shows that there is a ¢af or jheel in Amam, the end of 
which is also damned to keep back its waters, and that this 
dam is broken in several places. 


The complaint made to the Magistrate was to the effect 
that the opposite party, the Barkagaon men had exténded 
their old dam both eastwards and westwards, thereby adding 
a further obstruction to the flow of excess water along its 
natural channel over the lands of Barkagaon with the result 
that the lands above the dam were flooded and a large area 
of crops damaged. As usual, they exaggerated their case by 
pleading that houses in their villages had been flooded out 
and had fallen, 


The Magistrate who patei the locality and record- 
ed the, evidence, has found that there has been a consider- 
able extension of the dam resulting in the holding up cf a 
large volume of water, and that this has resulted in consider- 
able injury to the crops growing over a considerable area 
above the dam. r 


He has, therefore, passed an order for the renewal of the 
extensions. He has ostensibly taken action under Chapter 
X of the Criminal Procedure Code which relates to public 
nuisances, 


The pleas raised and pressed in this Court are :— 


(1) That the Magistrate had no jurisdiction in the matter 
as it was merely a case of disputed civil rights. 


(2) That the applicants were justified in their action as 
it was taken to protect their own lands and crops. 


In regard to jurisdiction the matter is by no meags clear. 
Section 133 enables the Magistrate to take action umder it 
if he considers on information and enquiry (if any) that an 
unlawful obstruction or nuisance should be removed from 
any way, river or channel which, is or may be lawfully used 
by the public or from any public place. 


There can be no doubt that the applicants have placed 
(by extending their dam) an unlawful obstruction in the 
channel along which the complainant party has in the past 
drained of the surplus waters which flow upon their lands, 
This extension has been found by the Magistrate to have 
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been recently made. It affects the lands of at least two 
villages; A person is guilty of a public nuisance who does 
any act which causes common injury to the public or the 
people in general whd dwell or occupy property in the vici- 
nity (vide section 268, Indian Penal Code). The resultant 
injury in the present case affects a large area of cultivated 
land and a considerable body of persons. It is difficult, if 
not impossible, to lay down any fixed boundary between what 
constitutes a public nuisance and what a private nuisance ; 
but in the present case seeing that the cultivators of two 
villages are affected there can be little doubt that the present 
case is one of a public nuisance. There cannot be any doubt 
that even from before 1885, that portion of the public affected 
by the Act has been draining off the excess waters which 
come upon its lands over the lands of the applicants, and 
that the applicants have placed an unlawful obstruction to 
prevant the flow of water along its natural channel, a channel 
which the public body affected has a right to use for the 
removal of excess water over and above that held up by the 
smaller pre-existing dam. The case, no doubt, is close to 
the border line* between private and public nuisances, but 
in the circumstances I do not see sufficient cause for inter- 
ference on revision on this point. The second plea has no 
force, A common nuisance cannot be excused on the ground 
that it causes some convenience or advantage to the apen 
cants (section 268, Indian Penal Code). 


The case is one in which I do not think interference is 
necessary or advisable, and I therefore dismiss the appli- 


cation. 
E : J 
eo 


Application dismissed, | 
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“RAM KRISHNA AND ANOTHER 
UErSUS 
RAM KIRPANIDH AND ANOTHER.* 
Civil Procedure Code (Act V of 1908), Order 23, Rule 1~Suit, withdrawal 
of— Powers of High Court— Revision. 

Where there is nothing to show that the Judge has exercised any 
judicial mind or has considered whether there was any ground upon 
which he could grant permission to withdraw under Order 23, Rule 1 of 
the Code of Civil Procedure, the Judge has, in the exercise of jurisdiction, 


acted illegally or improperly, and the High Court is competent to exercise 
its powers in revision. 


Order 23, Rule 1, provides that the Judge must be satisfied either 
that the suit must fail by reason of some formal defect or that there are 
other sufficient grounds for allowing the plaintiff to institute a fresh suit. 

APPLICATION for Civil Revision against an order of S. 
Muhammad Ali, Esq, District Judge of Banda, allowing, in 
appeal, a suit to be withdrawn. 


The facts were as follows :—The plaintiff sued to enforce 
a mortgage against the sons of the original mortgagor. The 
pleas raised in defence were that the bond was not genuine 
and that the loan, even if proved, was not taken for a family 
necessity. The first court held on the evidence that the 
bond was proved, but that the loan was not for a family 
necessity, and dismissed the suit. The plaintiff appealed. In 
the appellate court he made an application in the following 
terms :—“In this case there are certain such defects that by 
reason of them the suit cannot proceed, It is, therefore, pray- 
ed that permission may be given to the appellant to with- 
draw the suit with leave to. bring a fresh suit” Thereupon 
the District Judge passed the following order :—“ The 
plaintiff applies for permission to withdraw. He is according- 
ly permitted to withdraw with liberty to file a fresh suit, if 
not otherwise barred, He will pay the costs of the defendants 
in both courts.” Against this order the defendants applied 
in revision to the High Court, 


Satish Chandra Banerji (with him Te? Bahadur Sapru), 


for the appplicants:—The Judge has acted ilicgaliy | in the 
° Civ, Rev. Nop 104 of 1911, 
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exercise of his jurisdiction. He assigns no reasons for CivIb. 

granting leave to withdraw. No defect or other sufficient 1912. 

ground within the meaning of Order 23, Rule 1, was set forth — 
Ram Krishna 


in the application for permission to withdraw or was mention- J. 
ed in ‘the order granting permission. There is no formal defect Ram Kirpanidh. 
in the suit for which it might fail. The only ground on which 
the suit failed was that the plaintiff could not establish 
that the loan was taken for a family necessity. This is not a 
‘sufficient ground’ within the meaning of Order 23, Rule 1. 
The plaintiff has failed to satisfy by sufficient evidence the 
burden of proof that lay on him, and he only wants another 
‘opportunity to do so. The court cannot give leave under 
“Order 23, Rule 1, under such circumstances, 
Kharda Co. Ld. x. Durga Charan Chandra, [1g09] 11 C. L, J., 45. 
Mabulla Sardar v. Rani Hemangint Deki, [1910] 11 C. L. J., 512. 


Mahipat Shamla v. Nathu Vithoba, [1909] 11 'Bom., L. R, 1109; S. C. 
I. L. R, 33 Bom., 722. 


Robert Watson and Co. v. The Collector of Rajshahye, [1869] 13 M. 1, 
A,, 160, 
Surendra Nath Sen, for the opposite party :—The Judge 
was competent to entertain, in appeal, an application under 
Order 23, Rule 1. 


Ganga Ram and another v, Data Ram and another, [1885] I. L. Ra 
8 AIL, 82, 
He had jurisdiction, which he has exercised ; the question 
whether he has, under the circumstances of the case, used his 
discretion rightly or wrongly, is not one on which a revision 
can be entertained. The scope of section 115, Civil Procedure 
Code, is very limited. 
Angr Hassan Khan-v. Sheo Baksh Singh, [1884] I. L. R, 11 Cal, 
OPG 
The law does not require that the formal defect for. which 
it was apprehended that the suit might fail should be set out 
in detail in the application for leave to withdraw ; nor is the 
Judge required to set out all the reasons which guided him 
in allowing that application. 


The Judge heard both parties and satisfied himself as to the 
existence ôf proper grounds for allowing the application 
before he did so. -Even if the grounds on which he thought 
fit to grant permission be such as may not be regakded as 
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sufficient by this court, still that is no ground for interference 
in revision, 

The omission ofa Judge to give reasons for his findings 
is not a good ground for even a Second Appeal, and much 
less for a revision. It is a matter of mere technicality. 


Satish Chandra Banerji, was not heard in reply. 


The following judgment was delivered by 


KNOX, J.—This application for revision arises out of an 
order passed by the District Judge of Banda, The suit in 
which the order was passed was a suit for sale brought on the 
foot of a mortgage, dated the 24th of January, 1901. The 
mortgage was one by one Rao Mohan Prasad in favour of 
one Ram Sahai. The contention of the plaintiff was that the 
defendants had benefitted by the loan and were therefore 
liable. The defendants denied the genuineness of the bond 
and said that there was no legal necessity. The court of 
first instance found that the bond was proved and that 
there was no legal necessity. Thus the two main points, 
which had been put in defence, had been tried out by 
the court of first instance. The plaintiffs went in appeal, 
but before the decision of the appeal they put in a petition 
to withdraw the suit. The application contains no reason 
whatever beyond these vague words, ‘for some defects 
the suit cannot proceed further” No allegation was made 
what those defects were. The District Judge passed the 
following order :—“ The plaintiff applies for permission to 
withdraw. He is acordingly permitted to withdraw with 
liberty to file a fresh suit if not otherwise barred. He will 
pay the costs of the defendants in both courts.” . 


The defendants object to this order and say that it is 
an order which was passed by the District Judge acting 
illegally and without jurisdiction, and that as the case had 
been tried by the court of first instance, the plaintif should 
not have been given permission to withdraw the suit with 
liberty to bring a fresh suit, In support of this contention 
I have been referred to the case of Kharda Co, Ld. v. Durga 
Charan Chandra (1), also Mabulla Sardar v. Rani Hemangini 
Debi (°). While this Court is unwilling to interfere under 


(1) [1909] 11 C. L. J, 45. (2) [1910] 11 C. L. J, 512, 
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section 115 and to grant revisions, still if it is shown that in 
the exercise of its jurisdiction the court has acted illegally or 
with material irregularity, this court will exercise that power. 
I thirtk, this is exactly a case in which this Court should exercise 
its power. There is nothing to show that the learned Judge ex- 
ercised any judicial mind or considered whether there was any 
ground upon which he could grant permission to withdraw 
under Order 23, Rule 1 of the Code of Civil Procedure. That 
Order requires that the court must be satisfied either that the 
suit must fail by reason of some formal defect, or that there 
are other sufficient grounds for allowing the plaintiff to insti- 
tute a fresh suit. Where the record shows no formal defect or 
no sufficient grounds or where the application for permission 
to withdraw states in detail no formal defect or sets out in 
detail no sufficient grounds, and the learned Judge as in this 
case does not go so far as to say what those formal 
defects are or what those sufficient grounds are, the learned 
Judge in granting permission acts with material irregularity, 
It must be remembered that even on the case being argued 
before me no attempt was made to suggest even one formal 
defect or one sufficient ground. The argument on behalf of 
the opposite party was from first to last merely a contention 
that this was not a case for revision, inasmuch as the Judge 
had jurisdiction to entertain the application for permission 


to withdraw and to grant the same. Ifit were shown to me. 


that some formal’ defect or some sufficient ground did exist, 
the matter would have been otherwise. I can infer from their 
silence that the defects and grounds are not of a very convinc- 
ing order. ‘The order of the learned Judge is set aside and 
the case will go back to him with instructions to place 
the appeal upon the file of pending appeals and to dispose of 
it according to law. Costs will follow the event. | 


B. K. M. Order set aside, 
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NATHUMAL AND ANOTHER . 
VEFSUS . 
ABDUL WAHID KHAN AND OTHERS. * 
Registration Act (Act III of 1877); section 32— Presented’, meaning of. 

The word ‘presented’ has a technical meaning in section 32 of the 
Registration Act. Where the executants are present acquiescing in the 
handing over of the document to the Registrar for registration, no matter 
by whom the physical act is performed, the document is ‘ presented’ 
within the meaning of the Act. ` 

FiRST APPEAL from the decree of Maulvi Muhammad 
Shafi, Subordinate Judge of Saharanpur, dismissing the claim 
of-the plaintiffs. 

The facts of the case are these :— 

The plaintiffs brought a suit on the basis of a registered 
mortgage bond, dated January 27, 1887. In the court of the 
Subordinate- Judge- of Saharanpur, a preliminary-objection 
was taken by the defendants that the registration of the- 
deed was invalid. What happened at the time of the registra- 
tion was that the deed was handed over to the Registrar by 
one Kundan Lal, who was evidently representing the mort- 
gagees but held no power of attorney as is mentioned in: 
section 33 of the Registration Act. But the executants of- 
the deed, who were present and identified before the Registrar, 
admitted: the execution of the deed and the receipt of 
consideration. The Subordinate Judge dismissed the suit 
on the ground that: the registration of the deed was invalid 
inasmuch as there was no-proper presentation of the deed 
according to the provisions of section 32 of the {Indian 
Registration Act of 1877. 

’ The plaintiffs appealed. 

Aga Haider, for the appellants :-— 

Even if the deed was handed over by Kundan Lal to the 
Registrar, inasmuch as the executants were present, acquiesc- 
ed in the presentation and admitted execution of the’ deed, 
the presentation was a proper one. ë 


Wilaitt Begum v, Fazal Hussain Khan, [1912] 9 A. L. J. Ry 148 
°F, A No. 23 of Igir. 
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Therefore the document, the basis of the suit, is in every 
respect a valid one. 

Durga Charan Banerji, for the respondents :— 

The endorsement on the deed by the Registrar shows 
clearly that the deed was presented for registration by 
Kundan Lal who had no power to present it either under the 
provisions of section 32 or 33 of the Registration Act. Those 
two sections enumerate the persons who alone can present a 
deed for registration. The detect in presentation was not 
covered by section 87 of the Act. 

Ishri Pershad v. Baij Nath and others, [1906] A. W. N., 195. 

Mujib-un-nisa v. Abdur Rahim, [1900] I. L, R, 23 AlL, 233, P, ©- 

The deed being invalid for want of proper registration, 
the suit was rightly dismissed. ` 


The judgment of the Court was delivered by 


RICHARDS, C, J.—This appeal arises. out of a suit upon 
a mortgage. Paragraph 1 of the plaint which alleged that the 
plaintifs were mortgagees of the property was admitted in 


the written statement. The learned Subordinate Judge, how- ` 


ever, dismissed the suit upon the ground that the mortgage 
deed had not been properly “presented” for registration. The 
presentation of a mortgage deed for registration is a proceed- 
ing which is prescribed by section 32 of the Registration Act 
of 1877, which was in force atthe time when this document 
was registered. A deed must be “presented” for registration 
by some person executing or claiming under the deed, or by 
their agent, or representative or assign duly authorized in the 
Manner prescribed by the Act. The name of Kundan Lal 
appearson the endorsement on the deed which was in fact 
registered, It also appears from the endorsement that the 
mortgagors were present and were identified before the 
Registrar. Kundan Lal was examined as a witness and he 
stated that he was present at the registration representing 
the mortgagees. He states that the mortgagors were all 
present. Itis true that he says that it was not be but the 
mortgagors who “presented” the deed. Evidently he was 
afraid that if he did state that he himself “presented” the 
document, thè side for whom he was giving evidence would 
lose their case, It seems to us that the word “presented “ 
48 
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has a technical meaning and that we ought to consider what 
the real facts are, and then to come to a conclusion whether 
having regard to those facts the document was duly “ pre- 
sented” within the meaning of the section. Taking into 
consideration the evidence of Kundan Lal coupled with the 
endorsement on the bond, we have not the least doubt that 
all the mortgagors were present at the time of registration, 
and when the document was brought before the Sub Registrar, 
Kundan Lal was sent to represent the mortgagees, to pay 
over the money to the mortgagors and to bring the document 
away after registration. It is true that Kundan Lal was not 
authorized in the manner prescribed by the Act, and it is 
clear that if none of the executants were pressni, Kundan Lal 
alone could not have “presented” the document because he 
was not “duly authorized”, and the presentation by him 
would not have satisfied the requirements of the Act. We 
think, however, that where the executants were present 
acquiescing in the handing over of the document to the 
Registrar for registration, that the document was being 
“presented” by them for registration within the meaning of 
the Act. We accordingly think that this appeal ought to be 
allowed. We allow the appeal, set aside the decree of the 
court below and remand the case to that court with directions 
that it be readmitted under its original number in the register 
and tried on the merits. Costs here and hitherto will follow- 
the result. n 
A. C. M. . Appeal allowed—Cause remanded, 
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on KHETPAL 
$ VErSIES 
TIKAM SINGH. * 


Limtitation— Decree barred by lapse of 12 years—Application for transfer 
of decree— Application for execution—Continuation of proceedings— 
` Code of Civil Procedure (Act XIV of 1883), section 230, 


An application for execution can in no sense of the words be regard- 
ed as an application in continuation of an application for transfer of a 
-decree from one court to another. In order that an application may be 
a continuation of another application, it is necessary that the two applica- 
_ tions must be of the same nature, and the application for transfer being 
-an application of an entirely different nature from that for execution of a 
-decree ‘does not suspend the operation of section 230 of the Code of Civil 
. Procedure, 1882. 
Sundar Singh v, Doru Shankar, [1897] I. L. R., 20 All, 78, applied. 


Ram,Sahai v, Nanni, [1886] 6 A'W., N., 137, dissented from. 


EXECUTION SECOND APPEAL against an order of A, 
Sabonadiere, Esq., 1.C.S., District Judge of Aligarh, reversing 
an order of B. Banke Behari Lal, Subordinate Judge of Ali- 
gafli. f ; 

The facts of this case are briefly as follows :— 

Appellant obtainéd a decree against the resporident on the 
19th of December, 1896, at Agra. On the 15th of December, 
1908, he applied for transfer of the decree for execution to 
Aligarh. On the 24th of February, 1909, an order was made 
granting this application. On the 23rd of March, 1909, an 
application was made for execution .at Aligarh. Thé judg- 
ment-debtor objected that it was barred by limitation as 
‘more than 12 years had elapsed since the passing of the 
‘decree. ° 


The court of first instance held that the present applica- 
tion was an application in continuation ofthe application for 
transfer, which was within time, and it dismissed the objection, 


The lower appellate court reversed this order on the ground © 


that an -application for transfer could hot be said to be an 
* E.'S. A; No. g7q-of i911. 


Omit. 
1912. | 
March, rr. 
KARAMAT 
Husain, J. 
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actual demand for execution, though it might be-a step in aid 
of execution. f 
Decree-holder appealed. 


Benode Bihari (with him Govind Prasad), for the appelant, 
submitted that the application was within time, being merely 
in continuation of the application for transfer, 

He cited 

Ram Sahai and another v, Nanni, [1886] 6 A. W. Na 137. 

Sital Prasad Ghosh, for the respondent, contended that the 
application was time-barred, 

He cited 

Sundar Singh v. Doru Shankar and others, [1897] I. L. R., 20 All, 78. 


Benode Behari, was heard in reply. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—In this case the decree-holder 
obtained a simple money decree against the judgment-debtor 
on the rgth of December, 1896. Various infructuous applica- 
tions were made for execution of the decree, and the decree- 
holder, on the 15th of December, 1908, applied for the transfer 
of the decree from the court at Agra, to that at Aligarh. 
The application was granted on the 24th of February, 1909. 
He, then, on the 23rd March, 1909, applied to the court at 
Aligarh, for execution. The court came to the conclusion 
that the application, dated the 23rd of March, 1909, was 
barred by the 12 years’ rule of limitation. The decree-holder 
has preferred an appeal to this Court, and his learned Vakil 
argues that the application in question is an application in 
continuation of the application for transfer, dated the 15th 


of December, 1908, and is thus not barred by limitatien, In ` 


support of this contention reliance is placed upon Ram 
Sakai and another v. Nanni (1). \tlays down in substance 
that an application for transfer is tantamount to an appli- 
“cation for execution, The learned Vakil for the judgment- 
debtor relies upon Sundar Singh v. Doru Shanker,(*) in 
which a Bench of this Court was of opinion that an application. 
for transfer was not an application for execution of a decree, 

(1) [1886] 6A. W.N,, p 137. a 

(2) [1897];1. L. R., 20 All, p. 78. 


o ass ee a 


~a 
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though they rejected the application for revision on another 
ground, Weare ofopinion that an application for execution 
can in no sense of the words, be regarded as an application 
in continuation ofan application for transfer of a decree from 
one cdurt to another, In order that an application may be 
a continuation of another application, it is necessary that the 
two, applications must be of the same nature, and the appli- 
cation for transfer being an application of an entirely different 
nature from that for execution of a decree, we agree with the 
view taken by the learned Judges in Sundar Singh v. Doru 
Shanker, in preference to that expressed in. Ram Sahai and 
another v. Nanni. We, therefore, dismiss the appeal with 
costs. 


S, A. P. Appeal dismissed, 


RISALI AND ANOTHER 
versus 
BALAK RAM AND OTHERS.* 


Cancellation of will~-Sutt for—Defence custom and genuineness of will— 
Will declared forgery— Whether issue as to custom fit and proper to 
be tried. ; 

Plaintiffs, who were daughters of the last owner, sought for a declara- 
tion that a will alleged to have been executed by their father was a 
false and traudulent document and not binding on them. The defend- 
ants in answer set up the will in their favour and also a custom by virtue 
of which the daughters would be excluded from inheritance of their 
father’s preperty. The court below held that the will was a forgery, 
but he disfhissed the suit on the gronnd that the custom was proved. 

Held, that as members of their father’s family the daughters who, 
but for the will, on the death of their mother, would take the property 
of their father, had a cause of action which entitled them to bring the 
suit, and the issue whether or not a custom existed excluding them from 
inheritance was not a fit and proper issue to be determined in the 
present`suit, 

FIRST APPEAL from a decree of Sheikh Muhammad 
Husain, Additional Subordinate Judge of Meerut, 

Suit for cancellation of will, 


° F. A, No. 229 of 910. 
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The facts and arguments appear from the judgment. 
Balram Chandra Mukerji, for the appellants, 

Motilal Nehru and Mohan Lal Nehru, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C, J.—This appeal arises out of a suit in which 
the plaintiffs sought a declaration that a will said to have 
been executed by one Ramji Lal shortly before his death 
was not a genuine document but was a false and fraudulent 
will. The plaintiffs in the suit were Musammat Shibbo, the 
widow of Ramji Lal, Musammats Baldai and Risali, minors, 
under the guardianship of their mother. The defendants 
were fifteen persons who would take the property under the 
will of Ramji Lal, if genuine. Itis admitted that possession 
is still with the widow, Musammat Shibbo, The defendants 
pleaded that the will was genuine and also that there was 
a custom prevailing amongst Jażs, to which class Ramji Lal 
belonged, which prevented the daughters inheriting any 
right in their father’s property. They also pleaded that as 
to Musammat Shibbo that she had no interest in the suit 


because her rights as widow were not interfered with by the 
alleged will, 


The learned Subordinate Judge dismissed the suit. As 
against the widow he dismissed it on the ground that she 
was entitled tothe property under the ‘will, and therefore, 
she had no cause of action. He further decided that the 
will was a forgery but that the daughters had no right to 
maintain the suit, because he found that a custom prevailed 
amongst the community which prevented daughters in- 


heriting. ° 


Musammat Shibbo has not appealed but the daughters 
have appealed, and it is contended on their behalf that the 
learned Subordinate Judge ought not to have gone into 
the question of the existence or non-existence of the alleged 
custom, All that they asked in their plaint was to have the 
question of the validity of the will decided, and that if that 
question was decided in their favour, the court ought to have 
made a decree in. the terms of the prayer in thę plaint. 


In our opinion the contention of the appellants is sound. 
It is quite clear that the widow had an interest in bringing 
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the suit. The estate that she would take under the will 
would be quite a different estate from what she would take 
under the ordinary Hindu law. The latter would entitle her 
to atienate the property for pious purposes and for legal 


necessity. As, however, she has not appealed, we are not 
concerned with her. 


a ee Lordship then discussed the evidence and proceed- 

It is strongly contended on behalf of the defendants that 
notwithstanding this finding the decree of the court below 
ought to be upheld because the learned Subordinate Judge has 
found that a custom exists which excludes the daughters from 
inheriting their father’s property, In our opinion this issue 
ought not to have been gone into at all. Prima facie and 
until the defendants succeed in showing that a custom exists 
which excludes them, they are entitled upon the death of 
their mother to succeed to the property, unless, of course, a 
valid will stood in their way. They are, in our opinion, entitled 
to get rid, by a declaration of the court, of a false and frau- 
dulent document interfering with the rights which they 
would have, under the ordinary law. Furthermore, the 
custom as alleged in the defence was merely a custom which 
excluded them from inheritance. The custom, as stated in 
the defence, did not disentitle the sons of daughters. We 
have already mentioned that the fifteen persons referred to 
in the will are not the persons who would take even if the 
alleged custom were proved, Therefore it might fairly be 
said that the daughters as members of their father’s family, 
had an interest in getting rid of a false and fraudulent will 
under which persons not entitled under the ordinary or 
customary law, would take the family property, They claim 
that on the death of the widow, their mother, they would 
be entitled to the property ; and therefore this alleged’ will 
casts a cloud upon their title which they were interested in 
having removed. In our opinion the appellants, the daugh- 
ters of Ramji Lal, had a cause of action which entitled 
them to bring the suit, and the issue as to whether or not a 
custom existed excluding them from inheritance, was not a 
fit and proper issue to be tried and determined in the present 
suit. We express no opinion as to the existence or non- 
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existence of the alleged custom, or on the question whether or 
not, assuming some custom to exist, it excludes not only 
daughters but daughters sons. These are questions which 
may have to be tried at some future time. i 
We allow the appeal, set aside the decree of the Court 
below, and decree the plaintiffs’ claim with costs in both 
courts. The objections filed on behalf of the respondents 
must be disallowed, and we dismiss them, i 


Appeal allowed. 


HIRA 
Versus 


KING-EMPEROR 


Penal Code (Act XLV of 1860), section gr1— Receiving stolen property 
Evidence short of proving a repeated offence—Conviction bad. 
Where all that is proved against an accused person is that he is a 
receiver of stolen property knowing it to be stolen and the evidence falls 
short of showing that this offence of receiving was a repeated offence, 
held that the conviction of the accused as having received the property of 
a particular person is bad in law, 


CRIMINAL REVISION against the order of C. E. Guiter- 
man, Esq., Additional Judge of Meerut. 

The facts are set forth in the judgment. 

Nehal Chand, for the applicant. 

R. Malcomson, (Assistant Government Advocate), Tor the 
Crown. 

The following judgment was delivered by 


KNOX, J.—Hira has been convicted of an offence under- 
section 411, I. P.C, So far as the evidence shows, several 
articles were found in his possession and those articles have 
been found to be stolen property. The case for the prosecu-- 
tion fails inasmuch as there is no evidence to show that these - 
articles were received at different times or from different - 


© Cr. Rev, No, 741 of 1911. xe 
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persons or from the same person at different times, and so 
there may be room for doubt that they may have been 
received at one and the same time. It is true that the accused 
says that he received different articles from different persons, 
at diferent times, but care was not taken by the lower court 
to separate these articles. Indeed the lower court seems to 
have disbelieved the statement of the accused in this respect. 
- The result is that all that is proved against the accused is 
that he is a receiver of stolen property knowing it to be 
stolen and the evidence falls short of showing that this 
offence of receiving was a repeated offence. I therefore have 
no alternative but to set aside the conviction and sentence 
for what is termed in the judgment:—the receving of 
Ganeshi’s property. I set aside the sentence of three months 
imprisonment passed in that case. 


Conviction quashed. 


MAKHAN LAL 
Versus 
SRI LAL.* 


Bengal, N.-W, P. and Assam Civil Courts Act(Act XII of 1887), sections 
8, 20—Additional District Judge, Jurisdiction of—Insolvency peti- 
tion— Appeal—Provincial Insolvency Act (Act TII of 1907), sections 
43; 46,,3- 


Whee an Additional Judge had under section 43 of the Provincial 
Insolvency Act, sentenced an applicant for insolvency to one month's 
simple imprisonment, the said officer having exercised the powers of 
~a District Judge by virtue of an assignment of one of his functions by 
the latter officer under section 8 of the Bengal, N.- W. P. and Assam 
Civil Courts Act, 4efd that an appeal lay to the High Court, the Addi- 
tional Judge not being in this matter, subordinate to the District Court 
as contemplated in sections 3 and 46 of the Insolvency Act. 


FIRST ARPEAL from an order of A. W. R, Cole, Esq. 
Additional Judge of Aligarh, 
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Petition for Insolvency. 

One Makhan Lal applied to the District Judge of Aligarh 
to be adjudicated an insolvent. The District Judge trans- 
ferred that application to the file of the Additional District 
Judge. One Sri Lal was one of the opposing creditors» The 
Additional Judge found the applicant guilty under section 43 
(2) of the Provincial Insolvency Act and sentenced him to 
one mouth’s simple imprisonment, Hence the appeal. * 


Jagiivan Nath Takru, for the respondent, raised a preli- 
minary objection that the appeal lay to the District Judge and - 
not to the High Court. He submitted that the court of the 
Additional Judge was inferior to that of the District Judge ; 
vide section 39 of the Bengal, Assam and N.-W. P. Civil 
Courts Act, 1887. In section 3 of that Act, the different 
courts have been named in order of their inferiority. An 
appeal from an order of a court subordinate tothe District 
Judge lay to the District Judge, (véde section 46 of the Insol- 
vency Act), and no appeal lay to the High Court. 2 

R. K. Sorabji, for the appellant, here referred to section 20 
of the Bengal, N.-W. P, and Assam Civil Courts Act. 

Under section 3 of the Insolvency Act, no court except 
that of the District Judge could hear insolvency petitions, 
It was only when there was a special notification by the 
Government to that effect, that any other court could hear 
such petitions, The Additional District Judge could only 
have a power to try such cases if his court were a court of con- 
current jurisdiction with that of the District Judge. The words 
used in the Act were ‘district court? In dealing with cases 
under section 43, the court had power as a criminal court, 
and the appellant should have been allowed a fair*chance 
and opportunity to explain his conduct. ° 

Jagyivan Nath Takru, for the respondent. 

Séction 47 of the Civil Courts Act gives general powers 
to District Judges in the exercise of their original jurisdiction 
and they have in the exercise of such jurisdiction power to 
transfer cases. . Section 8 (2) gives to Additional Judges the 
same powers as to the District Judge, 

The judgment of the Court was delivered by, 

TUDBALL, J.—This is an appeal from the order of the 


. Additional District Judge of Aligarh, whereby he, under 
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section 43 of the Provincial [nsolvency Act, (Act - III 
of 1907), sentenced the appellant to simple ‘imprisonment 
for one month in that he had fraudulently or vexatiously con- 
cealed or refused to produce certain books of account before the 
Receiver appointed in the matter of his insolvency. A preli- 
minary objection is taken that the appeal does not lie to this 
Court but to the court of the. District Judge. 


It is urged that the court of the Additional District Judge 
is a court subordinate to the District Court as contemplated 
by section 46 of the Act and that the appeal under that sec- 
tion lies to the District Court. In this connection we may 
note that one of the grounds of appeal is that the Additional 
District Judge had no insolvency jurisdiction in that he has 
not been invested by the local Government with powers under 
the proviso to section 3, clause (i) of the Act. In our opinion 
neither of these two pleas has any force. 


It is true that for certain purposes an Additional District 
Judge is subordinate to the District Judge. ` 


It is equally true that the Local Government has not 
issued any notification in respect to the Additional District 
Judge of Aligarh under section 3, clause rof the Act. Under 
that section of the Act the District Courts are the courts 
which have jurisdiction under the Act, 


The District Court means the principal Civil Court of 
original jurisdiction of the district. 


But under section 8 of the Civil Courts Act (Bengal, 
N.-W. P. and Assam), Additional District Judges appointed 
under clause (1) of the section, shall discharge any of the 
functighs of a District Judge which the District Judge may 
assign to them and in the discharge of those functions ¢hey 
Shall exercise the same powers as a District Judge. 


In the present case the District Judge having assigned 
one of the functions of a District Judge to his Additional 
District Judge, the latter has exercised the same powers as 
the former would have done but for his order. Under 
section 20 of the same Act the appeal therefore lies to this 
court. The‘lower court, therefore, was in the present matter 
not subordinate to the District Court in the manner contem 
plated in sections 3 and 46 of the Insolvency Act, 
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CIVIL. The lower court, therefore, was part and parcel of the } 
1912. District Court. It had jurisdiction and the appeal lies to ' 
= this Court. There remains only the merits of the case for 
Makhan Lal : A 
a consideration. e 
ple) The applicant was called upon to produce his books, He 


7udball, } produced nearly all. In regard to the balance he stated that 
he had previous to the insolvency proceedings handed them 
over to three of his creditors. Apparently his case was that an 
attempt was made at first to come to a settlement with all 
his creditors, and for that purpose he had made over these 
books to these three. The opposite party, Sri Lal, is one of 
these three, and it was he who applied to the court to compel 
the appellent to produce the books, The appellant and Sri 
Lal were the only two persons examined by the lower ‘court, 
The former swore that he had handed over the books and 
the latter denied it. 5 
The court also took into evidence a report by the Receiver 
that the other two creditors named, had also denied receipt 
of the books from the appellant. These persons were alive 
and could, and ought to have been called and examined on 
oath, , a 
` The inquiry has in our opinion been far too meagre and 
summary, and the appellant should havea further opportunity 
of proving his allegation. l 
We therefore allow the appeal, set aside the lower 
court’s order and remand the case for full inquiry and decision 
according to law. 


The parties will abide their own costs of this appeal. 
Appeal allowed, 
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GUR NANAK PRASAD 
Versus ' 
JAI NARAIN LAL AND OTHERS." 
Hindu widow— Decree fairly oblaiied against her binding on reversioners— 
Hindu widow not resisting suit— Value of precedents. 


There is no provision in the law of British India under which a 
plaintiff can force a widow to contest his claim, and in the absence of 
such provision to hold that a decree properly and honestly obtained by a 
plaintiff against a Hindu widowis not binding on a reversioner unless the 
suit has been actually contested by the widow, is to cast upon the plain- 
tiff a duty which it is impossible for him to perform. 


Every case is to be decided with reference to the particular facts ot 
that case, and the rule laid down in one case does not apply to another 
case when its facts are different. 

FIRST APPEAL from an order of F. D. Simpson, Esq., Dis- 
trict Judge of Gorakhpur. 


Suit for redemption. The facts and arguments appear 
trom the judgment. 


Application for execution. 


The ‘court of first instance dismissed the application, but 
the lower appellate court reversed the decree. Objector 
appealed. 

Iswar Saran, for the appellant. ie 

Jang Bahadur Lal, for the respondent. 

The judgment of the Court was delivered by 


KÅRAMAT HUSAIN, J.—Sarabjit and Sheo Gobind sold 
the property in suit to Bhaiya Rajpal Singh on the 7th of De- 
cember, 1852, for Rs. 275. ` On the same date Bhaiya Rajpal 
Singh entered into an agreement with the vendors that on 
payment of Rs. 200, in any Jeth, he would reconvey the pro- 
perty“ to the vendors. After Bhaiya Rajpal Singh’s death 
his son, Suraj Bali, mortgaged the whole of that property 
along with some other property nominally to Rabsa Kunwar, 
but really to her husband. Suraj Bali also made a gift of that 
property to Musammat Adhar Kunwar. Jai Narain and 

* F. A, F. O, No, 124 of 1911. i 
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Raghunath Prasad, the representative in interest of Sarabjit 
and Sheogobind, instituted a suit for redemption of the pro- 
perty transferred on the 7th of December. 1852. In that suit 
he impleaded Adhar Kunwar and Rabsa Kunwar whose 
husband was then dead. The suit was defended by Adhar 
Kunwar only and Rabsa Kunwar did not put in any appear- 
ance. The court of first instance gave the plaintiffs a decree 
on the 30th of September, 1907, entitling them to redeem’ the 
property on payment of Rs. 200 to Adhar Kunwar, Adhar 
Kunwar appealed against that decree, but Rabsa Kunwar 
took no steps in appeal. The appeal was withdrawn and 
the result was that the decree of the court of first instance 
entitling the plaintiffs to redeem on payment of Rs. 200 
to Adhar Kunwar became final. Musammat Rabsa Kunwar 
died and the reversioners of her husband took possession 
of the property which was in possession of Rabsa Kunwar. 
The plaintiffs, decree-holders, deposited the money if court. 
The reversioner, Gur Nanak, objected on the ground that 
as he was no party to the decree; it could not be énforced 
against him. The objection was accepted by the court of 
first instance, which rejected the application for execution, 
In appeal the lower appellate court came to the conclusion 
that the decree was fairly and properly obtained against 
Rabsa Kunwar and that the reversioners were bound. It 
therefore, allowed the appeal and sent back the case to 
the court of first instance for decision on the merits. The 


“reversioner comes to this court in appeal, and it is urged 


by his learned Vakil that as the widow did not protect the 
estate of her husband by contesting the suit for redemption, 
the decree is not binding on the reversioner. In support 
of the proposition he refers to the following cases :-— 7 

Nugen Chander Ghosh v. Sreemutty Komini Dassi('), Sant 
Kumar v. Deo Saran(#), Sochit v. Budhua Kuar(3), Jevan — 
Lalju v. Vetra(*), and F. A. No. 384 of 1910, decided by a 
Bench of this Court, on the 21st of February, 1912. 

Every case is to be decided with reference to the particular 
facts of that case and the rule laid down in one case does not 
apply to another case when its facts are different. In the 

(1) [1867] 11 Mad., 242, 267. (2) [1882] I, L, Rọ, 8 All, 365. 

(3) [1882] I. L. R, 8 All, 429, (4) [1903] 5 Bom, L, R., 885. 
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case before us the representatives of the mortgagors did all 
they could to have the suit fairly and properly tried. They 
honestly disclosed all the facts which were necessary for the 
trial’ of the case. They made Rabsa Kunwar a defendant 
and they had the notice served upon her. It was’ beyond 
their power to make her contest the suit and she did not 
do so because she, as a sub-mortgagee, had no valid defence 
against them, and there is nothing on the record and nothing 
is now put forward to show that she had any good defence 
which she neglected to put forward against the plaintiffs. 
In these circumstances we are of opinion that the decree 
which the plaintiffs obtained was obtained fairly and pro- 
perly and was binding on the reversioner, and the mere fact 
that the widow did not contest the suit is no reason to render 
the decree ineffectual against the reversioner. There is no 
provision in the law of British India under which a plaintiff 
can force a widow to contest his claim, and in the absence, of 
such provision to hold that a decree properly and honestly 
obtained by a plaintiff against a Hindu widow is not bind- 
ing on a reversioner unless the suit has been actually contested 
by the widow is to cast upon the plaintiff a duty which it 
is impossible for him to perform. The reversioners have 
their remedy, if any, against their own mortgagors. The 
result is that we dismiss the appeal with costs. 


Appeal dismissed. 
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CHHAJJUA 
. VETSUS . 
. KHYALI RAM AND OTHERS.* . 
Civil Procedure Code(Act V of 1908), section 11—Withdrawal of suit— 
Order becoming jinal—Res judicata—Limitation Act (Act 1X of 
1908), section 31 (2)—Act XIV of 1883, section 373. i 


An order granting permission to bring a fresh suit, assuming that it 
is given:for insufficient reasons, having become final could not be 


re-opened in the fresh suit ọn the merits and could not operate as res 
judicata in the fresh suit. 


Abdul Rahman v. Lal Behari, [1885] 5 A. W. N., 151, followed. 

Section 31 (2) of the Limitation Act of 1908 applies to applica- 
tions for “restoration of a case dismissed or withdrawn on the ground 
of the 12 years’ rule of limitation, and has no application to a fresh 
suit. Such a suit under the provisions of section 374 of the Civil 
Procedure Code of 1882 (corresponding to Order 23, Rule 2 of the present 


Code), is governed by the law of limitation in the same manner as if the 
first suit had not been instituted. 


Where a suit is withdrawn under section 373 of Act XIV of 1882, 
with permission to bring afresh suit, and the second suit is instituted 
within two years of the Limitation Act of 1908, Aeld, that the suit is 
within time. 

SECOND APPEAL from a decree of Pandit Pitambar Joshi, 
Second Additional Judge of Moradabad, modifying a decree 
of Babu Raj Behari Lal, Munsif of Bijnore. 

The facts and arguments appear from the judgment. 

Surendra Nath Sen, for the appellant. 

Govind Prasad, for the respondents. 


The following judgment was delivered by 

KARAMAT HUSAIN, J.—The suit out of which this “appeal 
arose was for sale upon a mortgage. Kure Mal and Chhajju 
executed a simple mortgage in favour of the plaintiff, Khayali 
Ram, on the 23rd of December, 1890. On the 7th of August, 
1907, a suit on the said bond was instituted which was with- 
drawn on the 14th of the same month. The substance of the 
application was as follows:— 


“There is such a patent defect (nugs sarih) in the case as renders its 
dismissal likely, it is therefore prayed that the case mdy be dismissed 
with permission to bring a fresh suit.” 

y 5S. A, No. 396 of 1911, 


tll Ñ 
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. The order on the application is in these terms :— 

l “Thisis an application under section 373, Civil Procedure Code. I 
allow the application. The plaintiff should be at liberty to bringa fresh 
suit fof the subject-matter of the claim.” , 

Tht fresh suit was brought on the 30th of June, 1910, with 
the allegation that in 1907 a suit on the same bond was with- 
drawn on the ground of limitation with permission to bring a 
fresh‘suit. Chhajju Mal denied the allegation and pleaded that 
the permission to bring a fresh suit being granted for 

` insufficient reasons and without notice’ to the defendant was 
bad in law, that the fresh suit was barred by res judicata and 
that it was barred by section 31 (2) of the Indian Limitation 
Act, 1908, and that the defendant was a minor when the bond 
was executed. The court of first instance overruled other 
pleas as already mentioned, but finding Chhajju to be minor 
on the date of the execution of the bond, gave a decree 
against Kure Mal and dismissed the claim against Chhajju. 

The plaintiff appealed challenging the finding as to the 
minority of Chhajju and Chhajju filed objections to the effect 
that the suit not being instituted within six months from the 
14th of September, 1907, was time-barred. The lower appel- 
late court finding that Chhajju was of age on the 23rd of 
December, 1890, decreed the plaintiffs claim against Chhajju, 
but took no notice of the plea of limitation put forward by 
him, In second appeal two points are urged :— 

(1). As the permission to bring a fresh suit was bad in law, 
the suit is barred by res judicata, and >» 5 


(2) The suit is barred by section 31 (2) of the 
Indian Limitation Act, 1908. 


Thtre is no substance in the first point. The order 
granting permission to bring a fresh suit, assuming that it 
` was given for insufficient reasons became final and could 
not be re-opened in the fresh suit on the merits, That 
order could not operateas res judicata (see Abdul Rahman 
v. Behari (è). In Krishna v, Ram Kirpa (4) a learned 
Judge of this Court ruled that permission to withdraw 
a suit without sufficient grounds is bad in law, but the 
order in thé suit of 1907 became final. The next question is 

(1) [1885] 5 A. W. N., 151. 
(2) Civ. R, 104 of r911, decided on the 2oth of February, 1912. 
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5 


whether the suit instituted on the 30th of June, r910, is or is . 


not barred by section 31 (2) of the Indian Limitation Act, 
1908. Section 31 (2) applies to applications for restor- 
ation of a case dismissed or withdrawn on the ground of 12 
years’ rule of limitation and has no application to a fresh suit, 
Such a suit under the provisions of section 374, Civil Proce- 
dure Code, 1882, corresponding to Order 23, Rule 2, is govèrn- 
ed by the law of limitation in the same manner as if the first 
suit had not been instituted. 


The law of limitation in force on the 30th of June, 1910, 
when the fresh suit was instituted was the Indian Limitation 
Act, 1908, and section 31 (1) of that Act provided :— 


“ Notwithstanding anything contained in this Act or iu the Indian 


Limitatioh Act, 1877, in the territories mentioned in the second schedule - 


a suit for foreclosure or a suit for sale by a mortgagee may be instituted 
within two years from the date of passing of this Act, or within sixty 


. years from the date when the money secured by the mortgage became 


due whichever period expires first.” 


The United Provinces of Agra and Oudh are among the 
territories mentioned in the second Schedule and the fresh 
suit was instituted on the 30th of June, 1910, 2. e„ within two 
years from the date of passing of the Indian Limitation Act, 
1908, £ e, the 7th of August, 1908. The fresh suit was thus 
instituted within the period of limitation. The mere fact that 
the fresh suit was brought with the permission of the court 


does not in my opinion deprive the plaintiff of the benefit of 


section 31 (1) of the Indian Limitation Act. 


The facts in S. A. No. 841 of 1909, decided by me on the 
24th of May, 1910, were somewhat different from the facts of 
the present case, but I feel some doubt as to the correctness 
of the decision in that case. Ñ 


For the above reasons | dismiss the appeal with costs, 


- Appeal dismissed, 


“ee 
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HET SINGH AND OTHERS 
Ursus 
TIKA RAM.* 
Civil Procedure Code (Act V of 1908), section r48— Extension of ume— 
Decree for redemption. 


Section 148 of the Code of Civil Procedure applies to cases in which 
is extended the time fixed by the Code of Civil Procedure for the doing 
of some Act and not to the extending of the time fixed by a mortgage 
decree for the payment of a prior mortgage. 


When the plaintiff, in a redemption suit, who has obtained a decree 
makes a Jona fide mistake in calculating the interest and deposits less 
than he ought to deposit, there is a good cause for extension of time 
for payment of the mortgage money. 

EXECUTION SECOND APPEAL from a decree of A, Sabo- 
nadiere, Esq., District Judge of Aligarh, confirming a decree 
of Babu Jagat Narain, Additional Subordinate Judge, 

The facts and arguments are set out in the judgment. 

Defendants’ appeal. 

Gulsari Lal, for the appellants. 

G. W, Dillon, for the respondent. 

The judgment of the Court was delivered by 


KARAMAT HUSAIN, J.—One Khushal Singh mortgaged 
the property in suit to Bhagwant Singh on the roth of 
November, 1889. He again mortgaged it to Tika Ram on 
the and of Jauuary, 1894. Bhagwant Singh brought a suit 
on his mortgage without impleading Tika Ram and got a 
decree on the 23rd of June, 1900, in execution of which he 
bought the property on the 15th of August, 1904. Tika Ram, 
on the 7th of February, 1910, got a decree to redeem the 
mortgage of Bhagwant Singh on payment of Rs. 462 with 
interest. - The decree was in general terms and did not set 
out the amount of interest which Tika Ram had to pay. It 
provided that if Tika Ram failed to pay up to the r5th of 
August, 1904, his suit was to be dismissed, The date is 
presumably wrong. The 15th of August, 1910, was the date 

© S5. A. No, 758 of 1911, ‘ 
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CIVIL, fixed. The date of the mortgage in favour of Bhagwant Singh ( 
1912. is also wrongly shown as November, 1890, instead of the i 
ra. 1gth of November, 1889. On the 2nd of August, 1910, Tika 

nee Ram paid into the court Rs. 2,278, calculating interest from 4 

November, r890. The sum was less than the full amount | 


Karamat due on the mortgage if calculated from the 19th of Novem- : 

Husain, J. ber, 1889. The judgment-debtors taking advantage of the 
mistake applied on the 21st of November, 1910, that Tika 
Ram’s claim be dismissed on the ground of the provision in 
the decree and that costs be awarded to the applicants. The 
court of first instance acting under section 148, Civil, Proce- 
dure Code, enlarged the time for payment up to the 15th of | 
February, 1911, and rejected the application, 


UG 
Tika Ram. 


In appeal two points were considered :— 
(1) Could the time for the payment of the money due on 


the mortgage of Bhagwant Singh be extended under section 
148, Civil Procedure Code? 


(2) Was good cause shown for extending the time? 


‘The lower appellate court found that the time for the pay- 
ment of money under a mortgage decree could be extended 
under section 148, Civil Procedure Code, and that good cause 
was shown forthe extension, On the above findings the lower 
appellate court upheld the order of the first court. 


In second appeal it is urged that section 148, Civil Proce- 
dure Code, has no application, that an executing court has no 
- power to extefid the time fixed by ‘the mortgage decree 
for the payment of a prior mortgagee, and that no good cause 
was shown for the extension of the time for the payment. 
We are of opinion that section 148, Civil Procedure Code, 
applies to cases in which is extended the time fixed by the 
Code of Civil Procedure for the doing of some act and not ` 
to the extending of the time fixed by a mortgage decree for 
the payment of a prior mortgage. 


In the decree in a redemption suit “the court may, under 
Order xxxiv, Rule 8, upon good cause shown and upon’ such 
terms, if any, as it thinks fit from time to time postpone 

- the day fixed for payment.” The learned, Vakil for the 
appellants concedes this but urges that time can be extended 
when the decree in a redemption suit is drawn up in the form 


~ 
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\ prescribed by law, but+that if it provides that in case of 


/ failure to pay within the period fixed by the decree, the suit 


/ 


shall stand dismissed, no execution can be granted in contra- 
vention of the provision in the decree. We are unable to 
accept the contention, The decree in the case before us was 
a decree in a redemption suit, and the provision therein that 
in case of failure to pay the plaintiff's suit shall stand dis- 
missed, was carelessly put in for the provision that the plain- 
tiff shall be debarred from all right to redeem the mort- 

gaged property, inasmuch as the suit was for redemption 
and the dismissal of such a suit had the effect of debarring 
the plaintiff from all right to redeem. 


- Weare satisfied that Tika Ram in calculating the interest 
from November, 1890, made a bona fide mistake which cons- 
tituted a good cause for the extension of the time for the 
payment of the prior mortgage of the roth of November, 
1889, We therefore uphold the decree of the lower appellate 
court but not for the reasons set out by that court in its 
judgment. The'result is that we dismiss the appeal with 
costs. 

j f Appeal dismissed, 


GURCHARAN DAS 
e ; UErSUS 


HAR SARUP. * 


Municipalities Act (Act I of 1900), section 157—E lection rules under pre- 
vious publication— Rules published in Government Gazette, Validity 
of — Competent court) meaning of—Jurisdiction of Civil Court to 
hear election petition. 

Certain draft rules were published in the official local Gazette of 27th 
February, 1909, and notice was given to the public that the rules would 
be taken into consideration by the Local Government on or after the 15th 
of May, 1909. If pursuance of that notice after considering all criticisms 
the rules were published in the official Gazette of these provinces on the 
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3oth of July 1910, which gave the power of hearing the petition question- 
ing the validity of an election to a ‘competent court’. 


Held (1) That the publication was a valid publication of the rules, and 
the rules published in the official Gazette had the force of law. z 


(2) That the expression ‘competent court’ within the meaniify of the 
rules meant a Civil Court of competent jurisdiction with reference to the 
valuation given by the petitioner in his petition. 


FIRST APPEAL froman order of C. E. Guiterman,’Esq., 
Additional District Judge of Meerut. 


The facts and arguments are set out in the judgment. 
C. Dillon and Girdhari Lal Agarwala, for the appellant. 
Gobind Prasad, for the respondent. 


The judgment of the Court was delivered by 


TUDBALL, J.—This was a suit instituted in the court of a 
Munsif for a declaration that a certain Municipal election was 
invalid. The learned Munsif decided that he had no jurisdic- 
tion to entertain the suit. There was an appeal to the learned 
Additional District Judge of Meerut who came to the conclu- 
sion that the Munsif had jurisdiction to try the suit and 
remanded the case to his court for trial on the merits, An aps 
peal is preferred to this Court from the order of remand, and 
the contention of the learned Counsel for the appellant is that 
under section 187 of the Municiplities Act, No. 1 of 1900, a 
previous publication of the rules finally made by the local 
Government is a condition precedent to the validity of such 
rules. His contention is that the draft of these rules was 
published in the Local Gazette of these provinces on the 27th 
of February, 1909, and that in that draft no rule No. 39 ran as 
follows :—“ The validity ofan election may be ‘questidned bya 
petition to the District Magistrate on the ground, etc,” that 
when that rule was published in the Official Gazette of these 
provinces on July the 30th, 1910, it assumed the following 
form :—“ Rule 42, clause 1, the validity ofan election made in 
accordance with these rules shall not be questioned except 
by a petition presented to a competent court within fifteen 
days after the date on which the election was held by a person 
or persons enrolled ”, &c., and that as there was no second, 
publication of the amended rule wherein the expression 
“ District Magistrate ” was replaced by the expression “ com- 
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petent court”, the rules as published on July the 30th, 1910, 
are not validly published rules. The term “ previous publi- 
cation ” has been defined in the General Clauses Act (Local), 
No. 1 pf 1904, section 23. The last clause of that section is 
in the following terms :— “ The publication in the Gazette of 
a rule or bye-law purporting to have been made in the exer- 
cise of a person to make rules or bye-laws after previous publi- 
cation shall be conclusive proof that the rule or bye-law has 
been duly made ”. This section defines what is meant by 
“ previous publication.” In the case before us the draft rules 
were published in the Official Local Gazette of 27th February, 
1909, and notice was given to the public that the rules would 
be taken into consideration by the local Government on 
or after the 15th of May, 1999, and in pursuance of that 
notice after considering all criticism the rules as already 
‘mentioned were published in the Official Gazette of these 
provinces on the 30th of July, 1910, which gave the power of 
hearing the petitions questioning the validity of an election to 
>- a competent court. The publication, therefore, was a valid 
publication of the rules, and the rules published in the Official 
Gazette of these provinces on the 30th of July, 1910, no doubt, 
have the force of law. 

The second question is asto which court isa competent 
court within the meaning of rule 42, published on the 30th 
of July, 1910. We have no doubt that the expression “ com- 
petent court” within the meaning of that rule: means a 
Civil Court of competent jurisdiction with reference to the 
valuation given by the petitioner on his petition, 


The question of the validity of the election is purely a 
civil question and the words “ District Magistrate” have been 
intentionally replaced by the words “ competent court.” 


The result is that we dismiss the appeal with costs, 


Appeal dismissed. 
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JWALA PRASAD i A 
_ VEFSUS 
4 ACHCHEY LAL AND oTHERS.* 


Limitation Act (Act XV of 7877), section 19.—Mortgage—Redemption 
—Limitation— Acknowledgment, 


An acknowledgment of the title of the mortgagor made by only one 
of the two mortgagees would not avail to save the mortgagor's” right to 
redeem being barred by limitation where the mortgage was a joint 
mortgage and incapable of being redeemed piecemeal. 


Dharma v. Balmakund, [1896] I, L. R. 18 All, 458, followed. 


First APPEAL from an order of Pandit Girraj Kishor 
Dat, Judge, Small Cause Court, exercising the powers of 
a Subordinate Judge of Agra, 


The facts of the case are briefly as follows :—Korahag 
mortgaged his agia¢t in favour of Sewa Ram and Daya 
Ram on roth February, 1838, for Rs. 49. The plaintiffs are 
the purchasers of the equity of redemption. The defendants 
are the representatives of Sewa Ram and Daya Ram. The 
plaintiffs seek to redeem the mortgage. The defence inter 
alia was limitation, The court of first instance dismissed the 
claim holding that it was barred by limitation and that the 
acknowledgment made in 1850 at the verification of the 
Khewat was not proved by the original settlement record. 
On appeal, the learned Subordinate Judge was of opinion that 
the copy that was filed was sufficient to prove the acknow- 
ledgment and reversing the decree of the court of first ins- 
tance, remanded the case under Order 41, Rule 23. 


The defendant appealed. 
Gobind Prasad, for the appellant. 


As the mortgage-deed was executed in 1838, it was govern- 
ed by the old Limitation Act, the present Limitation Act has 
no retrospective effect. Reliance was placed on e 


Kaunsilla v. Ishii Singh, [1910] L L. R. 32 All, 499. 
° FLA. F. O. 120 of 1911, 
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Acknowledgment is recognised in the Limitation Act of 
1859 to save limitation, and it applies to deeds executed prior 
to its passing. 

Zatb-un-nissa Bibi v, The Maharaja of Benares,{1911]8 A. L. J. Ry 
1272. 

The copy of the Khewat does not prove acknowledgment, 

nor is it admissible under section 19 of the Limitation Act. 


Mohan ‘Lal Sandal, for respondents. 


The original Khewat of 1850, belonging to a pre-mutiny 
period, the copy which comes from the Collectorate of Muthra, 
is admissible. Sections 61, 63, 65 (e) and 74 of the Evidence 
Act make it admissible. The presumption under section go of 
the Evidence Act will apply to the case of a copy. 

Ishri Pershad v. Lalli Jas Kunwar, [1900] A. W, N., 82, 

Further, section 114 of the Evidence Act will raise the 
presumption that the signatories of the Khewat signed the 
Khewat. 


(Thier Lordships having sent for the settlement records 
of 1850, went through it and found out that only one of the 
co-mortgagees verified the Khewat, though it purported to be 
signed by both of them.) Referred to 

Dharma v. Balmakund, [1896] 1, L. R., 18 All, 458, 

Gobind Prasad was not heard in reply. 


The judgment of the Court was delivered by 


KARAMAT HUSAIN, J.—One Kure was originally the 
owner of the property in suit. He mortgaged it with 
possesgion to Sewa and Daya Ram on the roth of February, 
1838, for Rs. 49. The plaintiffs are the representatives in in- 
terest of the mortgagor Kure, and the defendants are the re- 
presentatives in interest of the mortgagees, Sewa and Daya 
Ram. The suit was instituted on the 22nd of June, 1910. 
In paragraph 4 of the plaint it was. alleged that in the 
settlement made in 1257 Fasli, corresponding to 1850 A. D, 
an acknowledgment was made by Sewa and Daya Ram 
which gave the plaintiff a fresh starting point for limitation. 
One of the pleas raised in defence was that the suit was 
barred by limitation. That plea found favour with the court 
of first instance which dismissed. the claim. On appeal the 
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lower appellate court came to the conclusion that the entry 
in the settlement papers of 1257 Fasli, corresponding to 1850 
A. D., amounted to an acknowledgment, and sent back ‘the 
case for trial on the merits to the first court. The lower 
appellate court in its judgment remarks :— 

“I am unable to agree with the learned Munsifin the view which he 
has taken regarding the law applicable to the admissibility of evidence 
inthis case. There is no doubt that the words nagl-ul-nag! (copy ofa 
copy) are entered in the settlement record produced from the Collectors 
record room, but the Moharrir of the record room who brought the said 
record in the lower court and was examined on oath before that court, 
stated tbat the said record was treated as original document and copies 
were issued from it, and the copy produced by the village patwari shows 
that the papers of the settlement of 1283 Fasli were verified by Sewa and 
Daya Ram, mortgagees, and thus the entries to the settlement record of 
“1283” Fasli amount to an acknowledgment of the mortgagor's title and 
his right to redeem the mortgaged property, and they gave the mortgagor 
a fresh starting point of limitation. In other words, by reason of the veri- 
fication of the settlement record of 1283 Fasli by the mortgagees the 
period prescribed for the suit for redemption should be computed from 
the date when the mortgagees verified the papers in the said settlement 
record, and thus the plaintif’s claim is within time ”. 


It is to be noticed that the plaintiffs very clearly based 
their claim upon the entry in the settlement papers of 1257 
Fasli, corresponding to 1850 A. D., and that the entries in the 
settlement papers of 1257 Fasli were the only entries upon 
which reliance was placed in the court of first instance, It is 
also to be noticed that in the appellate court the appellant 
made an application on the 2nd of June, r911, and in that 
application he asked the court to send for the settlement 
papers (Misi! bandobast) of 1257 Fasli only. He never appli- 
ed to have the settlement papers of 1283 Fasli sent for at all. 
That being so, the reference by the lower appellate court to 
the settlement papers of 1283 Fasli must be taken to be 
incorrect, In the first place those papers were not in evidence 
before that court. In the second place the originals of those 
papers were not proved to have been lost. In the third place, 
according to the statement of the patwari, one of the mortga- 
gors, Sewa, was dead at that time, and the name,of his minor 
son, Ram Chander, under the guardianship of his mother, 
Musammat Lado, was entered, and there could have been no 


verification of the entry in 1283 Fasli by Sewa, Coming to 
» 
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the entry in the settlement paper of 1257 Fasli, we find that 
it is a copy, the original of which was lost during the mutiny of 
185%. At the end of the copy there are copied the signatures 
of Sewa mortgagee and Daya Ram, son of Parsa, mortgagee, 
but in the certificates signed by the Settlement Officer on the 
24th of August, 1850, and the 16th of December, 1850, the 
names of two Daya Rams appear as the persons who verified 
that paper. There is no mention of the name of Sewa in 
either of the two certificates. Under these circumstances the 
utmost that could be presumed under section 114 of the 
Indian Evidence Act would be that Daya Ram did verify 
the Khewat and sign it, provided he be the sams Daya Ram 
whose name appears as the mortgagee. Under that section 
we cannot possibly presume that that document was either 
verified by Sewa or signed by him, and the copy before us 
does not show that he signed his name on the original. The 
utmost that in the circumstances of the case we can presume 
is that one of the two mortgagees only made an acknowledg- 
ment. It has been held in Dharma v. Balinakund (*) that 
an’ acknowledgment of the title of the mortgagor made by 
only one of the two mortgagees would not avail to save the 
mortgagor’s right to redcem being barred by limitation where 
the mortgage was a joint mortgage and incapable of being 
redeemed piecemeal. We are, therefore, of opinion that the 
suit is barred by limitation. For the above reasons we set 
aside the order of the lower appellate court and restore the 
decree of the court of first instance with costs in all courts. 


M. L, S. Decree reversed —Cause remanded, 
° (1) [1896] I. L. R., 18 All., 458. 
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LORD Kunjpura State or riasat—Custom—Succession by primogeniture—Effect 


MACNAGHTEN, of withdrawal by Government of the Chiefs powers on the custom— 


LORD ROBSON, 
SirJoun Ence, Mahomedan Law varied by family custom, 


M ATENE Where succession to the Kunjpura State in the Punjab was in dispute, 
, the Chief Court held that succession to the property that appertained to 
the riasaz prior to 1849 was governed by the rule of primogeniture 
under the family custom, which was at variance with the Mahomedan 
Jaw, but as in that year the Government withdrew from the chief of 
Kunjpura the quasi-sovereign powers that they theretofore exercised, 
the chiefship ceased to be an independent entity and consequently lands 
and property acquired by the Nawab after 1849 were not subject to the 
same.rule of succession as was applicable to the lands which once apper- 
tained to the chief as chief, but were governed by the Mahomedan law. 
Heid, that succession to the Kunjpura State went by the rule of 
primogeniture ; that there was nothing to show that the Government in 
withdrawing the civil and criminal powers, the chiefs had exercised 
prior to 1849, intended to make any alteration in their status or to vary 
the rule which had governed the succession to the Kunjpura estate ; and 
that the withdrawal of those powers was no doubt due to the needs of 
administration, but that circumstance could not affect the custom under 
which the entire estate descended by the rule of primogeniture toa 
single male heir. 


TWO CONSOLIDATED APPEALS from a judgment and decree 
of the Chief Court of the Punjab (December 21, 1906)? which 
in part reversed a decree of the District Judge of Karnal 
(November 30, 1904), in whose court the plaintiffs, Nawab 
Muhammad Ahsan Ullah Khan and Muhammad Yusuf Ali 
Khan, brought a suit against the.defendant, Nawab Ibrahim 
Ali Khan, for partition and possession of four-fifths of the 
moveable and immoveable property left by one Nawab 
Muhammad Ali Khan, Jagirdar of Kunjpura, and for rendi- 
tion of accounts. ° i 

The District Judge dismissed the suit, The'Ċhief Court, 
on appeal, reversed the decree of the District Judge and 


OER E of 
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lordered that the claim of the plaintifts in respect of a portion 
of the property in dispute should be dismissed, and in respect 
of another portion thereof, should be decreed. 

The facts of this case are sufficiently stated in the judg- 
ment of their Lordships. 

De Gruyther, K. C, and G. E. A. Ross, for the defendant 
Nawab Ibrahim Ali Khan: Both courts below have held 
that what the last holder, Muhammad Ali Khan, succeeded to, 
was impartible and succession to it was governed by the 
family custom of the rule of lineal primogeniture. These are 
concurrent findings, which are binding unless it can be shown 


: that there is an error in law : 


Sundralingsawint Kamaya Naik v. Ramasawii Kamaya Naik, [1899] 
L. R, 261. A, 55. 

The question is whether succession to the accretions to 
the estate made after 1849 by the last holder from the profits 
of the estate to which he succeeded, is also governed by the 
rule of primogeniture. The first court has ‘answered the 
question in the affirmative, but the Chief Court has come to a 
contrary conclusion and held that succession to the property 
so acquired is governed by the ordinary rules of succession 
under the Mahomedan law. The evidence, however, estab- 
lishes that succession to what the holder succeeded as well as 
to what he acquired has been governed from time immemo- 
rial by the rule of lineal primogeniture. See also ‘Chiefs 
and Families of Note in the Punjab, by Colonel Massy, revised 
edition, 1909, pp. 14, 15, 17,18 and 19. The other members 
areentitled only to grants for maintenance. There is no 
evidence to show that when in 1849 the Government took 
the posers enjoyed by the chief away from him, there was 
any intention on the part of the Government to interfere 
with the family rule of succession that existed at that time. In 
the absence of any evidence of such an intention the 
presumption is that the old custom of succession to all the 
property, whether inherited or acquired, according to the 
rule of lineal primogeniture is still in force: 


Baboo Beer Per tab Saki v. Maharajah Rajindir Partab Sahi, [1867] 


12 M, LA, ft, at pp. 34, 35 and 36, 
Ram Nuñdun Singh v. Maharani Jankee Koer, [1902] L. Rọ, 29 1. 
A,, 178, at p. 193. 
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‘The Chief Court has relied upon the judgment of that court 


in the case of : 

Sardar Muhammad Afsal Khan x. Nawab Ghulam Kasim Khan, 
[1903] L. R. 30 1, A. 190; I. L R., 30 Cal., 843 at p. 844, et. seq.; j 
but there the properties in question were held under different 
titles. That case is not, therefore, applicable here. If the 
owner of an estate, the devolution of which is governed by a 
family custom, does not in his lifetime alienate the property 
acquired by him, as it has been in this case, or dispose of 
it by will, or leave behind him some indication of a con- 


‘trary intention, the presumption is that he intended to in- 


corporate it with the family estate : 

Lakshmipathi v. Kandasam#, [1892] 1, L, R, 16 Mad., 54, at p. 59, 

Surabjit Partab Bahadur Sahi v. Indarjit Partab Bahadur Saki, 
[1904] L, L. R, 27 All., 203, at pp. 251 and 252, 

Thakur Ishri Singh v, Baldeo Singh, [1884] L. Ro re L A, 135, 

at p. 148. 
The family custom governing succession is personal law, to 
which the parties are subject. The custom does not apply 
to the property, and as there is not a single instance to 
show that succession to any part of the estate, whether in- 
herited or acquired, has been governed by any rule or law 
other than the rule of lineal primogeniture, it is submitted 
that the estate is not partible and succession to the whole 
of it is governed by the family custom : 

Sarabjit Partab Bahadur Sahi v. Indarjit Purtab Bahadur Sahi, 
(1904] 1. L. R., 27 All, 203, ' 

Kachi Kaliyana Bengappa Kalakka Thola Udayar v. Kachi Yuva 
Rengappa Kalakka Thola Udayar, [1905] L. R., 32 1. A., 261, 

Sir Robert Finlay, K. C., and O'Gorman, for the plajntiffs : 
The property of the Kunjpura State consists of the jagir 
and zamindari lands. No claim is made by the plaintiffs 
in respect of the jagir lands, The zamindari lands were 
acquired by various holders of the jagir lands subsequent 


i 
‘ 


to the year 1776 A. D, when a sanad of jagir lands was l 


granted to the then chief. These zamindari lands do not 
appertain to réasat, They are the personal property of the 


‘holder and succession to them is governed by the ordinary 


rules of succession under the Mahomedan law. In 1852, 
Mr. Lawrence (afterwards Lord Lawrence), as member of 
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the Board of Administration, which was the highest judicial OIviL. 
authority at the time, as no law courts were then established, IQIY-12. 
decided that the zamindari rights did not belong to the Ib rahim Ali 
State, and that succession to them should be according to Khan 


Mahomedan law. Unless it is clearly established, by the M Tia naa 
defendant that the zamindari rights are taken out of Maho- Ahsan Ullah 
medan law for the purposes of succession, the plaintiffs are Koan: 
entitled to succeed, and it is submitted that the custom set up 
is not established. This is not a case of concurrent findings. 
It is a question of law, viz., whether there is any evidence to 
support the findings. It is submitted that there is none, 
‘Reference was made to ‘Chiefs and Families of Note in the 
Punjab’, by Colonel Massy, revised edition, 1909, pp. 11 and 17. 
There is no evidence, as contended, that succession to 
the properties bought from the income or profits of the estate 
is governed by the rule of lineal primogeniture, If there 
is such a custom, it could only apply to the villages granted 
as jagir, but it could not apply to thè subsequently acquired 
properties, The defendant, in order to take advantage of the 
customs, must prove that accretions were incorporated with 
the jagir estate, But he has failed to establish that. The 
cases of 
Baboo Beer Periab Sahiv. Maharaj Rajinder Pertab Sahi, [1867] 
12 M.1.A,, 1. ` : 
Ram Nundun Singh Maharani Janki Koer, [1902] L.'tR., 29 I, A, 
178, A 
and 
Kachi Kaliyanı Rengappa Kalakka Thola Udayar v. Kami Yuva 
Rengappa Kalakka Thola Udayar, [19051 L. R., 32 1. A., 261, 
which are relied upon, relate to the case of a Raj, which was 
confiscated by the Government and then granted to another 
by a fresh grant. Here the circumstances are quite different 
and those cases do not apply. The cases of 
_ Lakshmipathi v. Kandasami, [1892] 1. L. R, 16 Mad., 54, 
Sarabjit Partab Bahadur Sahi v. Indarjit Partab Bahadur Sahi, 
[1904] I. L. R., 27 All, 203, 
and 
Thakur Ishri Singh v. Baldeo Singh, [1884] L. R., 11 I. A., 135, 
are cases under Hindu law and have no application, The 
custom established in connection with the Tonk State in 
Mahammad Afzal Khan v. Ghulam Kasi Khan, [1903] L. Ra 30 
IL A, 190; 1. L. Rọ, 30 Cal., 843, 
cannot apply to the case, 
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In 1849,-on the withdrawal by the Government of the 
powers of the chief the riasa¢ ceased to exist. It has since 
then continued in name. The consequence is that the custom, 
if any, ceased to apply to the property existing prior tQ 1849 
and also to the property acquired since then, There is no 
reason for saying that the Mahomedan law of succession 
did not apply when the rezse¢ ceased to exist. 


De Gruyther, K. C, replied. 
The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—The sole question for determination 
involved in these two appeals relates to the rule of succes- 
sion applicable to the Kunjpura State lying in what are called 
the Cis-Sutlej districts of the Punjab. 


The Kunjpura riasaé lies about 100 miles to the north of 
Delhi, in the district of Karnal, and was founded in the first 
half of the 18th century by an Afghan soldier of fortune of 
the name of Najabat Khan, who, like many other adventurers, 
native and foreign, had taken advantage of the troublous times 
when the whole fabric of the Mogul Empire had fallen to 
pieces to carve out a small principality for himself. In 1748 
he obtained a sanad from the Afghan conqueror, Ahmed Shah 
Abdali, also called Durani, then in the height of his power in 
Northern India, granting him a hereditary “jagir” of the 
villages, 194 in number, of which he was in possession at the 
time. The villages were declared to be zdzx, or revenue-free, 
and he was to enjoy thenceforth the revenue payable to the 
Imperial Government, subject to che obligation of maintaining 
order in his iaga or possessions, _ 

It is not disputed that the chiefship has from the “time of 
Najabat descended in the male line to a single heir, and that 
heir has been invariably the eldest son, save in one instance, 
where the deceased razs left no issue, and was succeeded by 
his eldest surviving brother. 

Nawab Muhammad ‘Ali Khan, the seventh in descent 
from Najabat Khan, succeeded to the chiefship in the year 
1849. He died in 1886, leaving several sons, three of whom 
only are now surviving, viz., the defendant, Ibrahim Ali Khan, 
the eldest, and the two plaintiffs, respondents in the first 
appeal. 
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d He left also three daughters, but both parties are agreed Eivin, 
that by the custom of the family they receive no share in his IQII-IZ. 
inheritance, Ibrahim Ali 

The defendant wasa minor at the time of his father’s Khan 


Ve 
death, -and during his minority the Court of Wards managed Muhammad 
the estate. In 1900, he attained majority and assumed charge bsan Ullah 


. Khan. 
of the properties. 


ot Mr. Aier Ali, 
The plaintiffs claim that under the Mahomedan law, 


which they allege governs the succession in their family, they 
are entitled to shares in the Kunjpura estate, and they 
brought this suit against the defendant in the court of the 
District Judge of Karnal for partition, possession, and 
rendition of accounts. f 


The defendant contested the action on the allegation that 
the estate of Kunjpura was an impartible réasat or princi- 
pality which had been recognised as such by the sovereign 
power, and which had descended under the custom governing 
the family by the rule of primogeniture, and that the younger 
male members had no title beyond a claim to reasonable 
maintenance. 


It will be noticed that both parties allege the existence of 
a custom at variance with the Mahomedan law with regard 
to succession in their family ; the plaintiffs restrict it to the 
exclusion of females from inheritance, whilst the defendant 
asserts that it extends to the younger male members, 


The District Judge found in favour of the custom alleged 
by the defendant, and dismissed the plaintiffs’ suit. On ` 
appeal the learned Judges of the Chief, Court have affirmed 
the view of the District Judge in respect of all property that 
appertained to the rasa¢ prior to 1849, holding that the 
custom set up by the defendant, which they found estab- 
lished, clearly applied to it. Bnt they were of opinion 
that as in that year the Government withdrew from the chiefs 
of Kunjpura the quasi-sovereign powers they had hitherto 
exercised, “ chief-ship ceased as an independent entity,” and 
consequently lands and property acquired by the Nawab after 
1849 were ngt subject to the same rule of succession as was 
applicable to “lands which once appertained to the chief as 
chief,” 
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In this view they decreed the plaintiffs’ claim in aec : 
of their shares under the Mahomedan law in the latter 
properties. . 

Both parties have appealed from the decree of the „Chief 
Court. The defendant contends that the learned Judges are 
in error in drawing a distinction between the properties held 
before and those acquired after 1849, and that the custom, 
the existence of which has been found by both the courts in 
India, applies to all property, Thc plaintiffs on the other 
hand urge that the custom alleged by the defendant, on 
whom the onus lay, has not been established ; and that in any 
event the effect of the withdrawal in 1849 from the chiefs, of 
all civil and criminal powers, was to reduce their status to that 
of private citizens, subject to their ordinary personal law. 
That, in substance, represents the contentions of the parties 
before this Board, 

The Chief Court has traced the history of the Kunjpura 
family with much care and discrimination. Their Lordships 
do not, therefore, propose to discuss the evidence at any 
length, for they find it established beyond doubt that the 
estate of Kunjpura has, ever since the time of Najabat, 
descended to a single heir, who has been recognised as the 
chief of an impartible rzasaz, which is the Arabic or Mussul- 
man synonym of the Hindu word raf; and that attempts by 
junior members of the family to obtain shares in the rasat 
properties have invariably failed. The two instances on 
which the plaintiffs rely as showing allotment of shares to 
junior cadets of the family appear to their Lordships to be 
clearly opposed to their contention. The first is the case of 
Karam Sher, the second brother of Gulsher Khan, tħird in 
descent from Najabat, who obtained under circumstances that 
cannot be ascertained at this distance of time, several villages 
which were separated from the jagir, and are still held by his 
descendants, There is nothing, however, to show that the 
villages Karam Sher received, bore any relation to the share 
he would have been entitled to, on partition under the 
Mahomedan law. Nor does it appear or is even alleged 
that Gulsher Khan’s brothers other than Karam Sher obtained 
any shareof the family properties. In 1851, whilst the 


` 


‘Dastur-ul-amal or settlement records of these villages were in 
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course of preparation, Nizam Ali Khan, the son of Karam Sher, 
applied to have his name entered as Jagirdar of the villages 
in question. His application was resisted by Nawab Mu- 
hammad Ali Khan, who was then the rats of Kunjpura, on 
the ground that the villages held by the applicant had been 
given to him for maintenance, and that they should revert 
to the chief on his (the applicant’s) death without male 
issue. The Commissioner of the Cis-Sutlej States, within 
whose jurisdiction Kunjpura lay, after recording the Nawab’s 
objection, made the following recommendation to Govern- 
ment :— 

“I think that all the villages and land possessed by the younger 
branches of the family should be held and recorded to be component 
parts of the chief’s integral estate, that while the present incumbents or 
any of their descendants are living, the chief be altogether debarred from 
disturbing or interfering with their possession, and that on failure of 
issue in any branch, the lands composing the maintenance (guzarah) of 
that branch revert to the chiefs integral estate, in place of lapsing to 


the Government, as they would do, were they severed from that estate. 
The Dastur-ui-aml would thus be drawn in the name of the Nawab Rats 


(the chief).” 

The Commissioner's view was accepted and affirmed by 
Government on the 31st October, 1851, and the final order 
was passed by him on the 17th November following. It is 
clear, therefore, that neither the Government nor the chief 
ever recognised that the villages received by Karam Sher 
were in lieu of his share by right of inheritance under the 
Mahomedan law. On the other hand it was alleged on 
the first opportunity that offered itself that the villages had 
been granted to Karam Sher and his male descendants for 
maintenance, and that they were to revert to the riasa¢ on 
the extinction of his male line, and this contention was 
accepted and affirmed by the Government, 


The other instance is that of. Ghulam Muhay-ud-din 
Khan. Gulsher, died in 1864, leaving several sons, of whom 
the eldest, Rahmat Khan, succeeded to the riasat. Quarrels 
then broke out between him and his second brother, Ghulam 
Muhay-ud-din,"bout the latter’s claim for maintenance, which 
at last became so violent that the British authorities, who had 
in the year 1806 assumed charge of the Cis-Sutlej districts, 
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were:compelled to interfere. The dispute between Rahrhat \ 


Khan and Ghulam Muhay-ud-din was referred to the arbitra- 
tion of the Resident at Delhi, Mr. Metcalfe (afterwards Sir 
Theophilus Metcalfe) and Mr. Fraser. As a result of the 
arbitration, Ghulam Muhay-ud-din obtained a number of 
villages yielding a considerable income. Upon the evidence 
their Lordships have no hesitation in agreeing with the 
Chief Court that he received them in lieu of maintenance. 
In fact, some years later, when a younger brother applied for 
maintenance out of the properties in the possession of 
Rahmat Khan and Ghulam Muhay-ud-din respectively, the 
latter objected to his being made liable on the ground that 
he himself had obtained for maintenance the villages held by 
him, and he was accordingly exempted from the obligation 
of contributing towards the younger brother's maintenance. 


Ghulam Muhay-ud-din died in 1841, and a claim was 
put forward on behalf of his minor son, Muhammad Yar 
Khan, to the possession of all the villages that had been held 
by him. But a part only was assigned to Muhammad Yar 
Khan for his maintenance, whilst the rest reverted to the 
chiefship. 


As already observed, these two cases, far from supporting 
the plaintiffs’ allegation, appear to their Lordships to be 
quite opposed to it. No other evidence has been referred 
to, to suggest that-there has ever been a division of the 
estate in accordance with the rules of the Mahomedan 
law since the time of Najabat Khan. It was, however. 
contended, on behalf of the plaintiffs that although the jagir 
may be impartible and descendible by the rule ef primo- 
geniture, the semindari rights in the villages comprised in 
the jagir cannot be so treated in the absence of clear 
evidence of custom applicable to them. In support of this 
contention reliance was placed on the dictum of Mr. 
Lawrence (afterwards Lord Lawrence) pronounced in 1852 
in a case which had come before him as a member of the 
Board of Administration. Janbaz Khan and Shahbaz Khan, 
two younger sons of Rahmat Khan, had prefésred a claim for 
shares in the semindari rights in one of the villages apper- 
taining to the Kunjpura estate. Their application was 


\ 
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‘ dishhissed by the Commissioner. On appeal to the Board, Mr. 


Lawience expressed himself as of opinion :— 


“That semindart rights did not belong to ‘the State, that, like 
other movable or immovable property, it should be given by right of 
inheritance according to Mahomedan law, and that all the descendants 
of Nawab Rahmat Khan, who had acquired this semindari, had rights 
in it.” 

“The other members appear to have concurred in this 
view. But the final ~decision was made dependent on the 
determination of the question whether Janbaz and Shahbaz 
had ever been in. possession of the shares which they claimed 
should be recorded.in their names, They were found, 
however, never to have been in possession, and their claim 
was finally dismissed. 


The opinion of Mr. Lawrence, however deserving of 
respect, affords, therefore, little assistance in deciding the 
question whether the semindari rights are subject to a 
ditterent rule of succession from the jagir. The opinion was, 
in the result, ineffective, and ‘seems never to have been 


accepted or acted upon in the course of the constant claims 


the junior members of the family ‘have put forward to a share 
in the estate. The decisions in the later cases lay down in 
explicit . terms that the semindari rights belong to the riasat. 
Similarly, it is recorded in the Wayrb-ul-arg that “the entire 
biswadari, zemindari, and jagirdari rights are possessed by 
the Nawab.” Any other conclusion would not only be 
inconsistent with the policy which the Government „has 
maintained for nearly a century towards these riasats, but 
in the end would prove positively destructive to the 
chiefships. A 

It remains, however, to consider whether the view taken 
by the Chief Court with regard to the rule of succession to 
acquisitions made by the chiefs after 1849 is well founded. 
After holding that the custom set up by the detendant 
Nawab is made out as regards all property which can be 
shown ‘to have formed part of the State before 1849, the 
learned Judges proceed to say :— 

“As regard lands subsequently acquired, we think the case is 
different. The custom owed its rise and raison @éire to the existence 
of the State and the exigencies of chiefship. A family custom, respected 
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by the authorities and fully established as accompanying the chiefship, 
must be held to obtain as regards the estates of the chiefship as such, 
But when the chiefship ceased as an independent entity, it was not only 
privileges but duties and liabilities also which were abrogated, and we 
do not think that lands and property acquired by the Mawad after, 1849, 
with income, which he was admittedly competent to deal with as he 
pleased,, can be held to be subject to the same rule of succession now 
as the land which once appertained to the chief as chief.” 

Their Lordships regret to be unable to follow the reason- 
ing on which the view expressed by the learned Judges 
proceeds, or assent to the conclusion at which they have 
arrived. There is nothing to show that the Government in 
withdrawing the civil and criminal powers the chiefs had 
hitherto exercised, intended to make any alteration in their 
status or to vary the rule which had governed the succession 
to the Kunjpura estate. The withdrawal of those powers 
was no doubt due to the needs of administration, but that 
circumstance cannot, affect the custom .under which the 
entire estate descended by the rule of primogeniture to a 
single male heir. 

On the whole, their Lordships are of opinion, that the 
appeal of the defendant Ibrahim should be decreed and the 
plaintiffs’ suit dismissed. They will accordingly humbly 
advise His Majesty to discharge the decree of the Chief 
Court, and to restore that of the District Judge, dismissing the 
plaintiffs’ suit. 

The plaintiffs will pay the costs of these appeals, 

Je M. P, Appeal allowed & Cross-appeal dismissed. 

Hartcup and Davis, Solicitors for the defendant. 


T. L. Wilson & Cos Solicitors for the plaintiffs. — ® 
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WMorteage—Order absolute for sale—Mortgagor's interest—Code of Civil ET, 
Procedure (Act XIV of 1882), section g11—Suit in forma pauperis— LORD 
Court Fees—Sale of the mortgaged property in satisfaction of Govern. o eee 

ments alleged claim for court-fees~ Second sale of the ‘mortgaged Sip JOHN EDGE 

property in execution of the morigagees decree— Prerogative of the MR. AMEER 


Crown—Order for sale without jurisdiction—Auction purchasers title. Al, 


On December 17, 1895, the respondents, who were mortgagees of 
the property in suit, obtained the usual decree for sale. On May 16, 

1896, an order absolute was made and the respondents applied for 
execution of the decree by sale of the property. In the meantime the 

wife of the mortgagor brought a suit in forma pauperis against her 

husband and the respondents claiming from her husband a certain sum 

of money under a contract of dower and alleging that that sum was 

charged on the mortgaged property in priority to the mortgages, the 

subject of the decree of December 17, 1895. On May 11, 1897, the suit 

was decreed with costs against the mortgagor, but dismissed with costs 

as against the respondents, and an order was made under the Code 

of Civil Procedure (Act XIV of 1882), section 411, that the court fees pay- 

able to Government should be the first charge on the amount decreed to 

the mortgagors wife and should also be recoverable from the mortgagor. 

The Collector, on behalf of Government, applied for and obtained execu- 

tion of the decree of May 11, 1897,and the property was sold to the 
predecessor of the appellants. In execution of the respondents’ said 

decree the property was again put up for sale and purchased by the 
respondets, The appellants having obtained possession, the respon- 

dents sudđt for recovery of the property. The appellants-defendants rest- 9 
ed the validity of the sale to their predecessor on two grounds, viz., (1) on 
the terms of the said section 411 and the decree of May 11, 1897, and 
(2) on the prerogative of the Crown. The Courts in India decreed the 
respondents’ claim. 

Held, that the decree of May 11, 1897, did not create or purport to 
create any charge on the mortgaged property in favour of Government, 
who had no right to attach the property and sell it under that decree, 
though such interest, if any, as remained in the mortgagor from whom 
the court-fees were declared to be recoverable, might have been reached 
by a proper proceeding ; and that the order for the first,sale was, there 
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fore, without jurisdiction, and the sale passed no property to the appellants 
predecessor, who was the person declared purchaser ; 


Feld, also, confirming the decrees of the courts below, that it is 
only when claims of the Crown and claims of “ common persons concur ” 
or come into competition that the Crown is preferred ; but it is a matter 
of common justice and of common honesty that the Crown has n§ more 
right than a “common person” to seize A’s property and apply it in or 
towards the discharge of a debt due from B. 


APPEAL froma decree of the High Court at Allahabad 
(December 2, 1908), affirming a decree of the Court of Small 
Causes at Allahabad, exercising the powers of a Subordinate 
Judge-(September 19, 1906). 

The facts of this case are sufficiently stated in the judg- 
ment of their Lordships, The suit, which was instituted by 
the respondents to recover certain property, was decreed by 
both Courts in India. The judgment of the High Court, . 
after stating the facts of the case, concluded as follows :— 


“The main contention which has been raised before us by 
the learned Vakil for the appellants is, that the defendants- 
appellants having purchased the property ata sale for the 
realisation of court-fees acquired an absolute title to it, dis- 
charged of any right which the plaintiffs-mortgagees had 
under their mortgages or under the sale in execution of the 
decree obtained by them. It appears to us that there is no 
substance in this contention. The appellants purchased 
pendente lite and in effect purchased nothing, as the mortga- 
gor’s equity of redemption passed to the plaintiffs under the 
sale made to them by the court. The appeal is in fact 
concluded by the decision of Full Bench of this Court in the 
case of Dost Muhammad Khan v. Mani Ram('). The facts of 
that case are on all fours with those of the present. $It was 
there held that a sale subject to a mortgage of property be- . 
longing to the defendant in a suit brought fn forma pauperis 
for the purpose of realizing the court-fee payable to Govern- 
ment by the plaintiff, does not preclude the mortgagee from 
bringing to sale the same property in execution of a decree 
for sale on his mortgage. In that case as here, the existence 
of the mortgage was notified at the sale to the defendants- 
appellants. The learned Subordinate Judge in his judgment 


(1) [1907] I. L. Rọ, 29 AlL, 537. 
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states that the plaintiff's mortgages were all notified at the 
‘sale and the defendants purchased the property with notice 
theréof. This is not disputed. There is in addition to this, 
the faét, as we have stated, that a decree for sale had already 
been passed and that the defendants purchased pendente lite, 
‘There is no force, therefore, in this contention. 


The next point is that the suit is barred by the provisions 
of section 244 of the Code of Civil Procedure. The argument 
of the learned Vakil for the appellants is that the defendants, 
being purchasers of the interest of the mortgagor in the mort- 
gaged property, are his representatives within the meaning of 
that section, and he submits that the plaintiffs ought in exe- 
cution_ proceedings to have applied for and obtained actual 
possession, We do not think that there is any force in this 
contention. The plaifftiffs were under no obligation to make 
the defendants parties to the execution proceedings in the 
suit brought upon their mortgages, nor to the application in 
execution for possession. The only possession which the 
court could grant was formal possession. They obtained 
formal possession, and thereupon the execution proceedings 
determined. This case is similar. to the case of Wilayati Be- 
gam v. Nand Kishore, (') in which it was held that a separate 
suit under similar circumstances was not obnoxious to the 
provisions of section 244. I, therefore, am of opinion that the 
appeal ought to be dismissed with costs.” 

The appellants, who were defendants in the suit. appealed 
against the decree of the High Court to His Majesty in 
Council. . i 

G. E.s4. Ross and Kenurthy Brown, for the appellants: 
The ordêr as regards the court-fees payable to Government 
was made under the Code of Civil Procedure (Act XIV of 
1882), section 411. Under this order the Collector on behalf of 
Government applied for execution. The property in suit was 
put up for sale and purchased by Rai Bahadur, the father of 
the appellants, on the 22nd July, 1899. What was really 
attached and sold was the equity of redemption left in the 
mortgagor after the decree uf the 16th May, 1896, was made, 


[Lord MACNAGHTEN :—The mortgagor had no such right, 
He was entitled only to surplus money.] 
(1) [1908] I. L. Ra 30 All, 231. 
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This point was not dealt with in the court below. they ; 
decided that the appellants purchased the equity of redemp-. 
tion, which, it is submitted, was not lost when the decree 
absolute was made in the mortgagec’s suit. The right to 
redeem was not lost until the sale in execution ot that 
decree was confirmed on the 29th October, 1902, which was 
subsequent to the appellants’ purchase : 


fatyas Husain Khan v. Prag Narain, [1907] L. Ra 34,1. A., 102, at 
p. 106. 


[Lord ROBSON :—You never asked to redeem.] 


[Sir JOHN EpGE—referred to section 86 of the Transfer 
of Property Act (Act IV of 1882.)] 

. That section refers only to the case of a decree for fore- 
closure, Reference was also made to sections, 87, 88 and 89 of 
that Act. The effect of passing a decree tor sale, even if that 
decree is made absolute, is that the equity of redemption 
remains until the sale in execution of that decree is confirmed. 
The order for sale does not pass the property in the mortgagor. 


` The mortgagor had possession, which could not be taken away 


from him until the time prescribed in section 89 of the Trans- 
fer of Property Act. There was a right in the land on the 
part of the mortgagor, which was available for sale under the 
Collector’s order for sale and was purchased by the appellants. 


[Sir Joux EpGE :—Whose title did the appellants get ?] 

They got all that the Crown had. 

The appellants’ sale-certificate, dated the 19th September, 
1899, stands good until it is set aside. The time allowed to 
set aside, the sale is one year from the date of the c&tificate, 
and as that period has already elapsed, the suit is barred : 

Malkarjun Bin Shidramappa Pasare v, Marhari Bin Shinappa, 
[1900] L. R., 27 I. A,, 216, 

The respondents were ‘subsequently parties to the suit and 
cannot plead ignorance. 


[Mr. AMEER ALI: This suit was dismissed against 
the respondents, and the decree made, charged the dower, 
but not the property in suit, which was ndt sold in that 
suit, but under certain other proceedings to which the res- 
pondents were not made parties.] 
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place, there was no body representing the appellants on the 
record, They had the legal estate and the right to redeem 
and dlso to possession. These rights cannot be taken away 
unless the appellants were brought on the record as parties to 
the suit. They could have been brought on record under the 
Code of Civil Procedure, section 372, which is the same as 


. Order 17, sections 3 and 5 of the Rules of the Supreme Court, 


1883; 

Domiets’ Chancery Practice, (7th ed.), p. 250. 

Reference was also made to the 

Civil Procedure Code, section 310, and the Transfer of Property Act, 
section 52, 

The Collector relied upon the case of the 

Collector of Moradabad v, Muhammad Daim Khan, [1879] 1. L. R, 
2 All, 196, 
and confirmed the sale to the appellants. When the rights of 
a subject collide with those of the Crown, the latter must 
prevail : l , , 

New South Wales Taxation Commissioners v, Palmer, [1907] 
A, Cy 179; 

Attorney-General for New South Wales v, Curator of Intestate 
Estates, [1907] A. C., 519, at p, 523. 
í [Sir JOHN EDGE :—If the Crown has any superior right, 
why does not section 411 of the Code of Civil Procedure 
say so? | i 

[Lord ROBSON :—In those cases the question involved was 
one of concurrent titles. ] 

They, however, lay down the principle. 

[së Joun EDGE :—You say that the Crown and the A 
vernment: are the same. | 


Yes, my Lord. 

[Sir JoHN EDGE :—That is not so.] 

Atone time in this case two executions subsisted, one by 
the respondent and the other by the Collector on behalf of 
Government. Both executions were in force at one point of 
time before. either was executed, and the instant they thus 
concurred, the King’s prerogative to be preferred attached : 

Attorney-General v. Leonard, [1888] L. R., 38 Ch, D, 622, at p. 
625. ` 


“When the sale in execution of the mortgagee’s decree took “ 
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L, De Gruyther, K. C. and A. P. Sen (for B. Dube), hor 
the respondents, were not called upon. 


The judgment of their Lordships was delivered by 


LORD MAGNAGHTEN :—Thisis an appeal from a decree of 
the High Court at Allahabad, which affirmed a decree of the 
Court of Small Causes there, exercising the powers of a 
Subordinate Judge, 


The suit was brought by the respondents, Mewa Lal and 
Lachmin Narain, to recover property of which they had been 
deprived through the intervention of a Government official 
who attached it and got it sold in order to satisfy a debt due 
to Government from somebody else. 


The facts are undisputed. 


On the 17th of Decerhber, 1895, the respondents, who 
were mortgagees of shares in seven villages belonging to 
their mortgagor, one Tufail Ali Khan, obtained the usual 
decree for sale The 17th of April, 1896, was the date fixed 
for payment of principal, interest, and costs, which amounted 
in all to Rs. 19,290-9-6. The mortgagor made default. .On - 
the 23rd’ of April, 1896, the mortgagees applied for an order 
absolute. The order was drawn up on the 16th of May, 
following. On the 24th of March, 1897, an application was 
made for execution of the decree by sale of the mortgaged 
property, and on the 26th of April, 1897, the execution case 
was transferred to the Collector’s court as the property was 
ancestral. The decree came into the hands of the sale 
officer on the 8th of July, 1897. 


a 


: $ 
In the meantime, the wife of the mortgagor brought suit 


Jorma pauperis against her husband, Tufail Ali Khan, and the 
respondents, claiming from her husband a lakh of rupees 
under a contract of dower, and alleging that that sum- was 
charged on the mortgaged property in priority to the mòrt- 
gages, the subject of the decree of the 17th of December, 1895, 
On the 11th of May, 1897, the suit was decreed with costs 
against Tufail Ali Khan, but dismissed with costs as against 
his mortgagees, and it was ordered that the amount of court- 
fees which would have been paid by the plaintiff, had she not 
been allowed to sue as pauper, should be the first charge on 


`~ 
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‘the amount decreed to the plaintiff, and should also be re- 
covtrable from the defendant, Tufail Ali Khan. 


The order as regards the court-fees payable to Govern- 
ment was in accordance with the directions of section 4II of 
the Civil Procedure Code, 1882, as to pauper suits, That 
section is in the following terms :— 

“41r. H the plaintiff succeed in the suit, the court shall calculate the 
amount of the court-fees which would have been paid by the plaintiff, if 
he had not been permitted to sue as a pauper ; and such amount shall be 
a first charge on the subject-matter of the suit, and shall also be recover- 
able by the Government from any party ordered by the decree to pay the 
same, in the same manner as costs of suit are recoverable under this 
Code,” ; 
There was an appeal to the High Court, but it was dis- 
missed with costs. 


So the respondents succeeded in preserving the priority 
of their incumbrances and in maintaining the decree of 
the 17th of December, 1895. With this success all their 
troubles began. Tbe Collector on behalf of Government 
applied for and obtained execution of the decree of the 11th 
of May, 1897, not against Tufail Ali Khan against whom the 
suit was decreed, but against the mortgaged property, in 
regard to which the suit failed. That execution case was 
also sent to the Collector’s court. It was received by the 
sale officer on the 18th of February, 1898, more than six 
months after the receipt of the decree of the 17th of December, 
1895. However, the sale officer fixed one and ‘the same 
day, the 22nd of July, 1899, for sale in both cases, And when 
the day, of sale came, he put the property up for sale under 
the decree of the 11th of May 1897, and it was sold to Rai 
Bahadug .the father of the appellants, for Rs. 1,529, an 
amount just sufficient to satisfy the claim of the Government. 


The mortgagees’ decree was returned to the Civil Court 
with a statement that no property was left for sale in con- 


nection with that decree. In taking this course the sale ` 


officer, according to the opinion of the Collector, acted legal- 
_ly. Possibly, said the Collector, he might have put the 
property up for sale under the mortgagees’ decree, “ proclaim- 
ing at the same time the debt due to Government as an incum- 
brance; to, be satisfied by the purchaser,” but there was no 
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“CIVIL, material irregularity. In the Collector's opinion the authori- 
Iori ties clearly affirmed “the principle that the Government 
— takes precedence of all other creditors, whether or not they 
Ragho Prasad h : 7 . 
a ave a lien on the property. 
Mewa Lal. 


TAR At the instance of the mortgagees the Civil Court directed 

Lord that the property should be put up for sale again under the 
Macnaghten. decree of the 17th of December, 1895. Ultimately the mort- 
gagees bought it for Rs. 18,365. They obtained formal 
possession. But it seems that Rai Bahadur had already- 
obtained possession under his sale-certificate. Both parties 
then exerted themselves to collect rents. Then: followed a 
struggle for mutation of names. The Assistant Colleetor 
dismissed an application for that purpose by the mortgagees, 
blaming them for trying to avoid payment of the Government 
dues “instead of quietly paying off” the court-fees and 
getting the property sold ín satisfaction of their large debt. 
After a learned argument he held that the wording of sec- ' 
„tion 411, Civil Procedure Code, was clear that the Govern- 
ment dues were the first charge on the property, and that 
Rai Bahadur had consequently a preferential claim. Then 
the mortgagees appealed to the Collector, He took the same 
view, after argument though he confessed that he “had not 
hitherto realised that the position of the Crown in such mat- 
ters was so strong.” Lastly, the mortgagees applied to the 
Commissioner on second appeal, He, too, rejected their 
application, in the first instance on reading the record and 
then on an application for revision after hearing the parties at 
considerable length, who “argued as to the equity and legal 
rights of the case ;” as to the merits, he pronouriced no 
opinion. He thought it essentially a case for the Civél Court. 
But, he added, that until the question was determined by a 
competent court he did “not think that any fairer decision 
could be come to than that at which the Collector arrived.” 


. So at last the mortgagees betook them to the Civil Court, 
to which they ought to have applied long before in a regular 
suit, The Judge of first instance ordered that the respon- 
dents should be put in possession of the property, and declar- 
ed that they were the absolute owners. Am appeal to the 
High Court was dismissed with costs, But the learned 
Judges, after argument, came to the conclusion that there 
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wa’ a substantial question of law involved, and gave leave to CiviL. 
j appeal to His Majesty in Council, igita: 
f Their Lordships are at a loss to discover what question of Gt 
law istinvolved in this case. So far as can be gathered from v 
the judgments in the Collector's court, the validity of the Mera Lal 
sale to Rai Bahadur was rested on two grounds (z) on the Zord 

: a Macnaghten, 

terms of section 411 of the Civil Procedure Code, and the 
decree of the 11th of May, 1897, and (2) on the prerogative of 
the Crown. ` As to the first point, the claim put forward on 
behalf of the Government is absurd. The decree of the rith 
of May, 1897, did not create or purport to create any charge 
on the mortgaged property in favour of the Government. 
The Government had no right to attach the property and 
isell it in execution under that decree, though, of course, such 
interest, if any, as remained in the mortgagor from whom the 
court-fees were declared to be recoverable, might have been 
reached by a proper proceedi. ¥. The order for the first sale 
was, therefore, without jurisdiction. The sale passed no pro- 
perty to the person declared purchaser. On the second point, the 
claim advanced by the Collector on behalf of the Government 
is a preposterous claim. It is only when claims of the Crown 
and claims of “common persons” (to use an old expression) 
“concur” or come into competition that the Crown is prefer- 
red. The Crown has no more right than a “common person” 
to seize A’s property and apply it in or towards the discharge 
of a debt due from B. That is nota question of law. Itisa 
matter of common justice, and it may be added, of common 
honesty. 


Theig Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed with costs 


J. M. P. ; Appeal dismissed, 
Douglas Grant, Attorney for the appellants. 


Ragho Prasad 


Barrow, Rogers and Nevill, Solicitor for the respondents. 
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NATHI LAL AND OTHERS i 
VeErSUS 
LALA AND OTHERS.*® 
Code of Civil Procedure (Act V of rgo), Order 1, Rule 9, Order 

XXXIV, Rule 1—Limitation—Joint Hindu family—Managing mem- 

bers plaintifis—Subordinate members no party—Non-joinder. 

It is plainly the intention of the legislature that a suit shall not be 
defeated for non-joinder of parties. Wherea claim is made for the 
benefit of a joint family and objection is taken that subordinate members 
of the family should have been impleaded and the court is able to cure 
the defect by making them defendants, the court should ordinarily do 
50. 

Lakhu Ram v. Kashi Ram, [1905] P. R.. 192, referred to. 

Gururayya v, Dattatraya, I. L., R, 28 Bom., 11, distinguished. 

So far as the addition ot parties by the Court is concerned, .no ques- 
tion of limitation can arise, but when parties have been added by the 
court, section 22 of the Limitation Act comes inte play with the result 
that if a person is added as plaintiff after limitation has expired, the suit 
must be dismissed so far as he is concerned, and if a person is added as 
defendant after limitation has expired in respect of the claim against him, 
the suit as against him must be dismissed. 

The members of a Hindu joint family entitled to claim payment of a 
debt whether secured by mortgage or not are in the position of joint 
creditors. 

SECOND APPEAL from a decree of H. M. Smith, Esq., 
Additional Judge of Aligarh, confirming a decree of Shamsul 
Hasan, Munsif of Khurja. 


The facts of the case are’ as follows :—The tiaintiff 
brought a suit for sale on a mortgage, dated August 6, 1868, 
executed by one Lillu Pande, in favour of Aditya Dayal 
Singh. Two of the plaintiffs are the sons and the third the 
grandson of the original mortgagee. On the defendants’ 
objection .two sons of two of the plaintiffs were made 
defendants on September 12,1910. The twelve years’ 

* 8. A, No. €23 of r911.—Connected with FrA. F. O. No. 98 of 1911, 


dimissed ; F, A F. O. No. 50 of 1911, dismissed ; S. A. No 302 of 1911, 
dismissed ; S. A. No. 249 of 1911, decreed; and S. A. No. 623 of ror, 


decreed. 
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limitation’ had then expired. The Munsif dismissed the suit 
holding that it was time-barred. On appeal the -District 
Judge decreed the suit. - i 

The defendants appealed. 

Surendra Nath Sen, for the appellants. 

‘Che non-joinder of some of of the plaintiffs wasa fatal 
defect. Order 34, Rule 1, is a substitute for section 85 of 
the Transfer of Property Act, with certain important 
alterations in the wording. The object of this rule in requiring 
all persons having an interest in the mortgage security or in 
the right of redemption to be joined as parties is to avoid 
multiplicity of suits. 

“Janki Pershady, Kishen Dat, [1894] I. L. R., 16 All. 478, 

Bhawani Pershad v. Kallu, [1895] 1. L. Rọ 17 All, 537. 

In changing the words of section 85 of the Transfer of 
Property’ Act the legislature considered the cases reported in 


1. Ch. D. (1899), 91, 

2. White and Tudor’s Equity cases, 43. 

The only question is whether the grandsons of the origi- 
nal mortgagee who were not impleaded as parties when the 
suit was filed, had any interest in the mortgage security ; 
and as they had a joint interest in it, the plaintiffs could 
not sue for the entire interest, nor could they sue for their 
share only as they had no divisible share in the property. As 
neither the security nor the cause of action was divisible, no 
properly framed suit was brought within the period of limita- 
tion. 

Ram Sebukv. Ram Lal Kundoo, [1881] I. L. R, 6 Cal. 825; 

Labi Ram v. Kashi Ram, P. R, [1932] 192 (E. B.) 

Motan Mal v. Kupa Mal, P. R., [1906] 294 ; 

Kali Das Keval Das v, Nathu Bhagwan, |1883] I..L R., 7 Bom. 217; 

Fatma Bibi v. Pir Bhaivarji, [1897] 1. L. R, 2t Bom., 580; 

Gendan Lal v. Babu Ram, [1911]9, A. L. J. R, 86. 

The Privy Council ruling reported in 8 A. L. J. R., 256, 
does not apply, firstly, because that decision related to “a case 
which arose before the present Limitation Act came into force ; 
_and secondly, because in that case the suit was brought by 
the person im whose favour the document was executed ; and 
all that that ruling lays down is that a joint promisee could 
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maintain a suit on behalf of the rest. Here the right of pit 
was not in those persons alone who brought the suit. 
[ CHAMIER, J., referred to Order 1, Rule g. What is, the 


difference between a person who ought to have been jpined 
and one who is a necessary party ?] 


The provisions of that rule-are subject to the rule of limi-. 


tation, otherwise clause 5 of the succeeding rule becomes 
absolutely unmeaning. A necessary party is one without 
whom the suit cannot be maintained. F 


Tej Bahadur Sapru, for the respondents :— 


The Code distinctly provides that no suit shall fail by 
reason of non-joinder or misjoinder of parties, Even if the 
grandsons of the original mortgagees were necessary parties, 
the court having made them defendants, no question of limita- 
tion would arise, The additonal defendants were brought 
on the ‘record simply to safeguard the interest of the 
mortgagors, 

Gururayya Ganda v. Dutlatraya Ananta, [1903] 1. L. R., 28 Bom., 11. 

The additional :mortgagees were not necessary parties 
even though they had some interest in the property as the 
plaintiff alone could bring the suit 

Kishan Prasad v. Har Nain Singh, [1911] 8 A. L J. R., 256. 


There could be no difficulty in giving the plaintiffs a decree 


even though two of them were noton the record, as the 
court could determine the rights of the parties already 
before it. Order 34, Rule 1 and Order 1, Rule 9, ought to be 
construed so as to have’a consistent meaning. 

Boydonath Bag v. Grish Chander Roy, (1877] L L. Ra 3 Caly 26. 

Bungsee Singh v. Soodist Lall, [1881] 1. L. Ra 7 Cal, 739." 

There is no difference in principle between an ordinary 
contract and a mortgage contract. Ifa manager of a joint 
Hindu family can represent the family in money transactions 
with outsiders, if he can represent the family in all other 
matters, there is no reason why he should not be competent 
to represent them in litigation relating to money transactions. 
The institution of a suit is incidental to the power of a 
manager. $ 


Golap Chandra Sarkars Hindu Law, 4th Edition, page 219, 


\ 


\ 


4 
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/ Put there is a distinction between a manager bringing a CIVIL. 
/ suit in the name of the family and the manager being sued Igra 


Š 1912. 
in order to make all the members liable. EPN 
SERES Nathi Lal 
Gengan Lally Babu Ram, [1911] 9 A. L. J. R., 86, is distinguishable. v. 
Vithu Dhondi v. Babaji Bahirabhise, [1908] I. L. R, 32, Bom, 375. Lala. 


In this case, although the plaintiffs did not expressly say 
that they brought the suit as managers, yet it is quite plain 
that they instituted the suit for the benefit of the family. If 
the bond belonged to the joint family, the plaintiff could 
bring the suit. ' 


Seshan Patter v. Veera Raghavan Patter, [1907] 1. L. R., 32 Mad., 284. 
Surendra Nath Sen, replied. 
Cur. ad. vult. 


The judgment of the Court was delivered by 


CHAMIER, J.—This appeal arises out of a.suit brought on Chamier, J. 
June 29th, 1910, by the appellants upon a mortgage made on 
October 29th, 1873, in favour of two out of four brothers who 
were joint in estate. The plaintiffs-appellants are the thirteen 
sons of the four brothers, The defendants-respondents in 
their written statement filed on September 25th, 1910, objected 
that the eleven sons of the plaintiffs should have been made 
parties to the suit and that in their absence the suit could 
not be maintained. The Munsif dismissed the suit holding 
that it was too late to make the sons of the plaintiffs parties 
to the suit. On appeal the Additional District Judge took 
the same view. 


F. A. F. O. No, 98 of 1911 arises out of a suit brought 
on. August 6th, 1910, upon a mortgage madé on December 
14th, 1880, in favour of one Chet Ram. The plaintiffs were 
the .two surviving sons and the son of a deceased son of 
Chet Ram. Objection was taken on September 6th, 1910 
that the three sons of the first and second plaintiffs should 
have been made parties to the suit. The sons were then 
made plaintiffs. The Munsif dismissed the suit but on appeal 
the Additional Subordinate Judge held that the sons were 
not necessary parties and remanded the suit for trial on the 
merits, : 


5 i ; 
F. A. F. O. No. §0 of.1g11 arises out of a suit brought 
on August Ist, I910, upon a mortgage madé on August 6th, 
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1868, in favour of one Adit Dyal. The plaintiffs werg two 
of the sons and the son of a deceased son of Adit Dyal. 
Objection was taken on September 12th, 1910, that the two 
sons of the first plaintiff and the son of the second plaintiff 
were necessary parties, and they were then made defendants, 
The Munsif dismissed the suit. On appeal the District 
Judge held that the suit was maintainable and remanded 
it for trial on the merits. ' 


S. A. No, 302 of 1911 arises out of a suit brought on July 
oth, 1910, upon a mortgage made on April 4th, 1892, in favour 
of one Kamal Rai. The plaintifs were the two sons of Kamal 
Rai. Objection was taken on August 16th, 1910, that the son 
of the first plaintiff was a necessary party to the suit. He was 
then made a defendant. The Munsif dismissed the suit. On 
appeal the District Judge held that the suit was maintainable 
and he decreed the claim. 


S. A. No, 249 of Ig1I arises out of a suit brought on 
August 6th, 1910, upon a mortgage made on June 19th, 1884, 
in favour of one Ram Prasad. The plaintiff was the grandson 
of Ram Prasad. Objection was taken on September 29th, 
1910 that the plaintiff's son was a necessary party. The 
Munsif dismissed the suit and on appeal his decision, was 
confirmed by the District Judge. 


These five appeals are in no way connected with each 
other, but they all arise out of suits the period of limitation 
for which has so far as this Province is concerned, been 
reduced recently from 60 years to 12 years, All five suits 
were instituted at or near the end of the special period of 
grace provided by section 31 (1) of tbe Limitation4Act of 
1908, and they are all suits by one or more members of a 


. joint Hindu family upon mortgages made to secure the 


re-payment of advances made out of joint family funds. In 
all of them objection was taken at the first possible moment 
by the respondents that one or more members of the family 
to which the plaintiff or plaintiffs belonged had not _ been 
impleaded, but when the objection was taken, the special 
period of grace had expired, In using the expression’ period 


„of grace we do not mean to prejudge the question raised in 


some other cases whether the period of two years allowed 
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/ by section 31 of the Limitation Act expired on August 6th 


í 


or on August 8th, r910. That question does not arise here 
for all the suits were instituted on or before August 6th, 
and the objection was taken in every instance after August 
8th, 1910, . 

Broadly stated, the contentions put forward by the plain- 
tiffs in each of these cases are that the person or persons who 
instituted the suit sufficiently represented the family to which 
he or they belonged ; that under Order 1, Rule 9 of the Code 
of Civil Procedure no suit is to be defeated by reason of the 
non-joinder of parties, that on the objection being taken, it 
was the duty of the court to add the necessary parties, and 
that in doing so the court was not bound by any rule of limita- 
tion; that if, however, it was too late to make the remaining 
members of the family plaintiffs, the court should have made 
them defendants as it did in two of the cases, and that when 
that was done, no question of limitation could arise as the 
plaintiffs on the record claimed no relief against the added 
defendants who would be made parties merely for the pur- 
pose of safe-guarding the interests of the original defen- 
dants. 


The defendants in each case contend that all the mem- 
bers of the family to which the plaintiffs belong are interested 
in the mortgage security, and therefore under Order XXXIV, 
Rule 1,are necessary parties to the suit; that the suit must 
be duly constituted within the period of limitation prescribed 
therefor; that apart from limitation it is not open to the 
court to make other members of the plaintiffs’ family defen- 
dants ingsmuch as the only recognized exception to the 
rule that all joint creditors must be plaintiffs in a suit to 
enforce payment of a debt is the case when some of them 
decline to join as plaintiffs and nothing of the kind was 
suggested in any of these cases; that if it was too late to add 
the necessary parties, the court was bound to dismiss the 
suit notwithstanding the provisions of Order 1, Rule 9, 
because it was imposible to deal with the interests of the 
plaintiffs apart from the rest of the family. 


The questions which arise in these cases are of no less 
importance than those which arose in the case of Gendan La 
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v. Babu Ram (?), which was referred to during the arguments. y 
In that case after the period of limitation for the suit had 
expired, it was discovered upon the objection of the defen- 
dants that a person who had acquired an interesțin the 
mortgaged property and was, therefore, interested in the 
right to redeem had not been made a party. The plaintiffs 
were bound to claim relief against him. It was held, that 
the suit must be dismissed as it was impossible to deal 
with the interests of the parties to the suit which could not 
be separated from those of the person not before the court. 
In that case the ‘person omitted was the minor son of a 
person who had been made a defendant, In the cases 
now before us the persons omitted were, with two or three 
exceptions, minors. In every instance their fathers are 
plaintiffs on the record. The only question common to 
that case and the cases now before us is, how far the interest 
of a minor is represented by his father when the latter is a 
party to the suit, 


Apart from authority it might, we think, have been 
possible to hold that a father in a joint family consisting of 
himself and his brothers and his and their children, might 
be treated as representing sufficiently the interests of their 
minor sons whether he is a plaintiff or a defendant, but in 
the face of the authorities extending over a number of years 
it is impossible to hold this. Indeed, as we understood the 
arguments, it was not contended by the plaintifs that they 
sufficiently represented the persons who, according to the . 
defendants ought to have been made plaintiffs merely 
because they or some of them were the fathers 9f those 
persons. What was contended was that those persofs were 
unnecessary parties because the managing members of the 
family were already parties. It is now definitely settled by 
the decision cf their Lordships of the Privy Council in the 
case of Kishen Prasad v. Har Narain (*), that managing 
members of a Hindu joint family entrusted with the manage- 
ment of a business are competent to enforce at law, the 
ordinary business contracts which they are entitled to make 

(1) [1911] 9 A. L. J. Ry 86. % 
(2) [1911) I, L R., 33 All, 272, S. C., L. o 38 I. A. 45 ; [1911] 8 
A L J. R, 25 
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or discharge in their own names, This decision does not 
cover any of the cases now before us, but the language 
used, by their Lordships in more than one place in their 
judgġent, suggests that they were of opinion that apart 
from the case of a family business the managing member 
ofan undivided Hindu family suing as such was entitled 
to bring a suit to establish a right belonging to the family 
without making the other members of the family parties 
to the suit. In none of the cases now before us did the 
original plaintiffs sue as managers of their family, but there 
can be little doubt that in each case the manager of the 
family (if there is a manager at all), is one of the plaintiffs 
in the suit. In two of the cases, at all events, all the adult 
members of the family are plaintiffs, and they must be the 
managers on behalf of themselves and the minors who were 
not impleaded. It might be permissible in those cases 
to presume that the suits have been brought by persons com- 
petent to represent the family. Inthe other three cases no 
. such presumption could be made, and it is impossible to hold 
that all the necessary parties were impleaded in them 
originally. It is, therefore, necessary to consider whether the 
defect could be cured after the period of limitation applicable 
to the suit had expired. 


The members of a Hindu joint family entitled to claim 
` payment of a debt whether secured by mortgage or not, are 
in the position of joint creditors. It is needless to go back 
to the English rules regarding the joinder as plaintiffs in 
a suit of all joint creditors or other persons jointly interested 
in the subject-matter ofa suit or to consider the consequences 
‘of failtre to comply with those rules, It is quite clear that 
all the members of the families to which the plaintiffs in 
these suits belong, are interested in the mortgage securities 
on which the suits are brought and are under Order XXXIV, 
Rule 1, necessary parties to these suits if, as we will now 
assume, they are not sufficiently represented by the 
original plaintiffs. But there is no hard and fast rule that 
they must be plaintiffs. It has been ruled repeatedly in all 
parts of India that, if, of several persons jointly interested 
in the subject-matter of a projected suit, one refuses to 
join as plaintiff, he may be made a defendant. In addition 
56 
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to this there is the express provision in Order I, Rule,ro, 
that the court may at any stage of the proceedings order that 
the name of any person, who ought to have been jained 
whether as plaintiff or defendant, or whose presence ffefore 
the court may be necessary to enable the court effectually 
and completety to adjudicate upon and settle all ques- 
tions involved in the suit, be added, but no person, can 
be added as a plaintiff without his consent. With this 
provision must be read section 22 of the Limitation 
Act which provides that when after the institution of 
a suit a new plaintiff or defendant is substituted or added, 
the suit shall as regards him be deemed to have been 
instituted when he was so made a party. So far as the 
addition of parties by the court is concerned, no question 
of limitation can arise, but when parties have been added 
by the court, section 22 of the Limitation Act comes into 
play with the result that if a person is added a5 plaintiff after 
limitation has expired, the suit must be dismissed so far as 
he is concerned, and if a person is added as defendant after 
limitation has expiredin respect of the claim against him, 
the suit as against him must be dismissed. In the cases 
now before us the interests of the original plaintiffs and of 
the other members of the family who were not made parties 
are inseparable, and the suits must be dismissed if the latter 
are made plaintiffs. It is contended that the result must be 
the same if the latter are made defendants, But we cannot 
accept this contention. No relief will be claimed against 
the other members of the plaintiffs family, if they are added 
as defendants as they were in some of the cases and Counsel, 
for the original defendants jn these cases has beefs unable 
to shew that the claim of the original plaintiffs will be barred 
by limitation as against them. Upon this point the only argu- 
ment advanced by Counsel for the original defendants is that 
all the necessary parties must be brought before the court be- 
fore the period of limitation for a suit against the original de- 
fendants have expired. This argument appears to us to have 
little weight. If the claim against the original defendants, the 
only defendants against whom relief is claimed, is not barred by 
limitation, we see no reason why the suit should not proceed, 
One object of the Legislature in enacting Order xxxiv, Rule 
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I, was to protect mortgagors against repeated suits on CIYIL 
the same cause of action, The mortgagors in the cases oe 
before us seek to use this provision as a means of evading seth? al 
paymént of the mortgage-debt. Courts should, we think, be ai. 
chary of lending suppor* to the use of rules of procedure Lala. 


as a means of working injustice. In the cases before us, there Chamier, J. 
is nq difficulty in curing the defect of want of parties. The 
only question is, whether we are debarred from curing the 
defect by the authorities which hold that only under excep- 
tional circumstances, can, some members of a joint Hindu 
family, sue on behalf of the entire family. The question, 
however, seems to us to be rather one of procedure than of 
substantive law. If a suit is instituted by some members 
of a joint Hindu family to which the remaining members are 
added as defendants and if a decree passed therein is satis- 
fied by the mortgagors, the latter are relieved of all liability 
in respect of the mortgage-debt, except, of course, in case of 
fraud. 


It is plainly the intention of the legislature that a suit 
shall not be defeated for non-joinder of parties. It seems 
to us that where, as in these cases, a claim is made for the 
benefit of a joint family and objection is taken that subordi- 
nate members of the family should have been impleaded and 
the court is able to cure the defect by making them defen- 
dants, the court should ordinarily doso. This seems to have 
been the view of the Punjab Chief Court in the case of LakAu 
Ram v. Kasht Ram('), The Punjab Chief Court quote the 
decision of the Bombay High Court in Gururayya v, Datta- 
iraya C3 as an authority for this view, but we find that in the 
Bombay case the suit was instituted by the manager of the 
joint family and the points actually decided were that the 
objection on the score of non-joinder had been taken too 
late, and that as the suit had been instituted by the manager 
of the family, the joinder of fresh parties for the purpose of 
safe-guarding the rights of the substantive defendants did 
not affect the right of the original plaintiff to continue the 
suit. The Bombay case is, therefore, distinguishable from 
the cases nqW before us. But for the reasons which we have 


(t) [1905] P. R, p- 192. 
(2) [1903] I. L. R., 28 Bom. 11 
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given, we think that the other members of the families to 
which the plaintiffs in these cases belonged might and ought 
have been added by the court as defendants, and oy* that 
being done, the suits should have been allowed to proceed. 


In the second appeal No. 623 of 1911, we allow the appeal, 
reverse the decrees of the courts below and remand the suit 
through the lower appellate court to the court of first ins- 
tance with directions to dispose of it according to law. Costs 
in this court and in the lower appellate court will be costs 
in the cause, 


We make the same order in second appeal 249 of 1911. 

First appeal from Order No. §0 of 1911 is dismissed with 
costs. 

We make the same order in first appeal from Order, 
No, 98 of 1911 and in second appeal No, 302 of 1911. 


A.C. M, Appeal allowed—Cause remanded. 





JAMBU PRASAD 
VETSHS 
AFTAB ALI KHAN AND OTHERS.* 


Registration Act (Act Ill of 1877), sections 32, 33—Mortgage-bonds—. 
Presentation for registration by general attorney unauthorised for the 
purpose—Presence of executants at registration—Vulidity of regis- 


tration. is 


Two mortgage deeds were executed in 1882 and 1892 respec- 
tively. The deed of 1882 was presented for registration by Nathu Mal. 
who was described as the general attorney of the mortgagee. The 
deed of 1892 was presented by Maula Baksh who was described as the ` 
karinda of the mortgagors. A search of the register of powers of attorney 
from 1878 to 1886 resulted in the discovery of a power of attorney in. 
favour of Nathu Mal, dated a few days before deed of 1882, which, how- 
ever, did not authorise him to present documents for registration. There 
was no search of the register of powers of attorney from 1886 to 1892. 
The executants of both deeds attended the registration office when the 
documents were registered, but it was not proved that they were present 
when the documents were presented. 

° F, A. No. 3 of 1911.—Connected with F. A. No. 2 of i911, 
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Agia that the presumption in favour of the validity of the registration 
proceedings had been rebutted in the case of the document of 1882, but 
that as there was no proof of any search having been made for powers 
of attorfey between 1886 and 1892, the presumption in favour of the 
validity ‘of the proceedings must prevail in the case of the document of 
1892. 

The provisions of sections 32 and 33 of the Registration Act of 1877 
are ngt open to the lax interpretation that it does not really matter by 
whom the document is presented for registration, provided the’ executant 
appears before the Registering Officer and admits execution, and the 
provisions of section 87 of the Act cannot be invoked in aid of the valida- 
tion of registration proceedings done in violation of the express provisions 
of sections 32 and 33. 


FIRST APPEAL from a decree of Maulvi Muhammad 
Shafi, Subordinate Judge of Saharanpur. 


Suit for sale upon mortgage-deeds and Kabuliats. 

The facts were as follows :—The plaintiff sued on four 
deeds, of which two were executed in 1882 and the other 
two in 1892. The first two deeds were presented for registra- 
tion by Nathu Mal, “ Mukhtar-am ” of Lala Mittar Sen, who 
was the mortgagee. The registration endorsement was to 
the following effect :— 


“ This document was presented in the office of the Sub-Registrar of 
tahsil Saharanpur, on Tuesday, the 11th July, 1882, at 3 P. M. 

Dated the irth July, 1882. (Sd.) Nathu Mal, Mukhtar-am of Lala 
Mittar Sen. 

Signature of the Sub-Registrar. 

Nawab, etc, (names and descriptions of the mortgagors) indentified 
by, names (etc.), admitted the execution and completion of this document 
and received at this time in my presence the sum of Rs. 59,000 in cash, 
as per detail given in this document. 

Dated the rith July, 1882, 

Signature of the Sub-Registrar. 

Signatures of the mortgagors and of the witnesses, 

Registered as No. etc, etc., Signature of Sub- Registrar.” 

The two deeds of 1892 were presented for registration by 
Maula Bakhsh, “ Karinda” of the mortgagors. The regis- 
tration endorsement ran as follows :— 

“ Present :—Munshi Anand Singh, Sub-Registrar. 

‘Maula Bakhsh, Karinda, presented this document in the office of the 
Sub-Registrar sof tahsil Saharanpur to-day, the 26th October, 1892, at 
I P.M. 

Signature of the Sub-Registrar. 

(Sd), Maula Bakhsh, Karinda, 
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Nawab, etc., (name, etc., of the mortgagors) admitted the exeçution 
and completion of this document. .sesesesssrese í 


Dated the 26th October, 1892. 7 “ 
Signature of the Sub-Registrar, { 
Signature of the mortgagors. : 


Registered as No., etc., etc. Signature of the Sub-Registrar,” 


The bond in suit in the connected case (F. A. No. 2 of 
1911) was of 1886, The registration endorsement thereon’ 
was similar to that on the bonds of 1882, except for the 
substitution of the name of Ilahi Bakhsh for that of Nathu 
Mal. 


No power of attorney authorising either Nathu Mal or 
Maula Bakhsh or Ilahi Bakhsh to present documents for 
registration was produced in evidence, The plaintiff produc- 
ed evidence to prove that the mortgagors were present in the 
office of the Sub-Registrar when the deeds of 1882 were 
presented for registration, and that they then asked Nathu 
Mal to present the deeds for them, which he accordingly did. 
This evidence was disbelieved by the Subordinate Judge, 
He held that the deeds were presented by unauthorised per- 
sons and the registration was invalid, and dismissed the suit 
accordingly. 


Plaintiff appealed. 


Sundar Lal (with him Motilal Nehru), for the appel- 
lant :—There is no definition of the term “presentation” in 
the Registration Act, nor does the Act prescribe the exact 
mode in which a document is to be actually handed over to 
the registering officer. If, as the plaintifs evidence shows, 
the executants presented themselves in person befgre the 
Sub-Registrar, but instead of themselves placing the docu- 
ment in the hands of the Sub-Registrar, they asked Nathu 
Mal to hand it over for them and he then and there did so, 
the presentation would be valid. For, it would in all respects 
be their own act, although Nathu Mal performed for them 
the merely physical act of actually placing the document 
in the Sub-Registrar’s hand. The registration endorsement 
does not say that the documents were presented by Nathu Mal. 
Similarly, when a pleader presents a petition to the court, 
the presentation is deemed to be by the pleader none the less 
because of the fact that it is not he but the reader of the court 

° 
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who actually places the petition in the hands of the Judge— 
we Nave to look to the substance of the thing. There is no 
deleggtion of authority in such cases, and so no power of 
attorndy is required. I rely on 

F, A, 389 of 1909—[since reported ; Wilatti Begam v. Fazal Husain 

Khan, [1910] 9 A L J. R, 148]. 

In that case the executant, who was a purdanashin lady, 
appeared before the Sub-Registrar in a doli and the document 
was handed over to him by her father who had no power of 
attorney ; and it was held that there was a valid presentation 
by the lady. ° 

If it be held that the presentation was by Nathu Mal 
and not by the mortgagors themselves, then I rely on the 
presumption which arises when a document ‘is registered 
and the registration certificate is endorsed on it. Every 
presumption will be made that everything was done as 
required by law. I rely on the ruling in 

F, A. No. 244 of tg10—[since reported ; Ram Chandra Paa Farzand 
Ali, [1912] 9 A. L. J. R., 188.) 

The result, in the present case, of that presumption is 
that it must be proved by positive evidence by the other side 
that the persons presenting the deeds had no authority 
whatsoever to do so. Itis not enough for the other side to 
produce a power of attorney and to show that it contained no 
authority to present documents for registration. They must 
exhaust all possibilities and establish that there was no power 
of attorney containing such authority. Otherwise, the pre- 
sumption, which fully goes to this extent, holds good. 


B. Be O'Conor, (with him Abdul Raoof, Nehal Chand and 
S.A Haidar), for the respondents :— 


The persons by whom the documents were presented were 
unauthorised persons ; the presentations were invalid, and 
the registration infructuous, On this point the law is laid 
down in 

Mujib-un-nissa and others v, Abant Rahim, [1900] I. L. R, 23 All, 
233P. C 

Regarding the documents of 1882 the endorsement shows 
that they were presented by Nathu Mal and not by the exe- 
cutants; otherwise, the signature of Nathu Mal would not 
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have been taken below the entry about the presentation, vide 
section 52, clause (a4) of the Registration Act. The evidence 
adduced by the plaintiffs on the plea that Nathu Mal, at the 
request of the executants who were present, merely landed 
over the document for them is worthless, and the ruling in 
F. A. 389 of 1909 does not, therefore, help them. 


In that case the father merely handed over the document 
at the request and in the presence of the executant. He did 
not act or purport to act as an agent. In the present case 
the persons presenting the documents purported to act as 
agents, as the endorsements, signed by them as Mukhtar-am, 
show. So it was for them to prove that they were duly 
constituted agents. f 


The ruling in F. A. 244 of 1910, which is in conflict with 
the spirit of the rulings in the case already cited by me and 
in the case of 

Ishri Prasad v, Baijnath, [1906] 1 L. R., 28 All, 707, 
is distinguishable. 

All that was laid down in that case was that where there 
was no evidence either way, to prove or disprove the existence 
ofa proper power of attorney, it would be presumed that 
such a power did exist. In the present case we have estab- 
lished by evidence that no proper power of attorney existed. 
The executants being residents of Saharanpur, such a power 
of attorney would be registered at Saharanpur. We called 
the Sub-Registrar of Saharanpur with his registers extending 
over a number of years, —only one power ofattorney in favour 
of Nathu Mal, and onein favour of Hahi Bakhsh, could be 
found in the registers. None of these powers of attorney 
contained any provision for the presentation of docifments for 
registration, We havedisproved the existence of any proper 
power of attorney, and there is no room for any presumptions 
in favour of the plaintiffs. 


As laid down in both of the cases cited by me, an invalid 
presentation is nota matter of mere technicality but one 
affecting the jurisdiction of the Sub-Registrar. A person 
presenting a document in the capacity of an agent is tied down 
to oneor other of the three provisions contained in clauses 
(a), (6) and (c) of section 33 which are imperative. 
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undar Lal, in reply.—The evidence produced by the 
respondents to disprove the existence of a valid power of 


attorgey is not exhaustive, 
Cur adv. vult. 


The judgment of the Court was delivered by 


GRIFFIN, J.—This appeal arises out of a suit for sale on 
two mortgages; the first executed on the 2nd July, 1882, by 
Muhammad Ilias Khan, now deceased, the father of defend- 
ant 1 and the husband of defendant 2, and by one Saiyed 
Muhammad Khan, now deceased, who is represented by 
defendant 1 ; and the second executed on the 25th October, 
1892, by defendant 1 and Saiyed Muhammad Khan now 
represented by defendant 1. ‘Defendant 3 has been joined 
as a puisne mortgagee. 

The suit was defended on various grounds, among others 
on the ground that the documents on which the suit was 
based had not been validly registered according to law. 
The learned Subordinate Judge framed the following issue :— 


Whether or not the documents in suit had been presented 
for registration by persons authorised to do so; arid whethér 
or not they had been validly registered ; and whether or not 
they affected the property sought to be sold ; and whether 
the claim for money was time-barred. 

The court below has found that the registration of both 
documents was invalid, and on this ground alone,-has dismiss- 
ed the suit. 


The plaintiff appeals. 


The material portions of the registration endorsements or 
the two Wocuments are as follows :— 

On the mortgage deed of the 2nd July, 1882. 

* Present :—Narain Singh, Sub-Registrar of Saharanpur. 

This document was presented in the office of the Sub-Registrar of 
tahsil Saharanpur, on Tuesday, the 11th July, 1882, at 3 P. M. 

Dated the-11th July 1882, 

(Sd.) Nathu Mal, genéral attorney of Lala Miitar Sen. 

Signature of the Sub-Registrar. 

Nawab Saiyad Muhammad Khan, aged 50 years, and Muhammad 
Ilias Khan, aged 35 years, son, of Muhammad Sardar Khan, sect Afghan 
Baraich, occupation zeminders Rais and residents of Kasba Saharanpur, 
identified by Rao Muhammad Ali Khan, Rajput, aged 35 years, occupa 
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tion zamindari, Rais and resident of mauza Sakranda, tabsil Roorkee, 
and Saiyed Tawangar Ali, son of Saiyed Kabir Ali, aged ṣo yéars, 
Mukhtar of the court, resident of Kasba Saharanpur, who are known to 
me personally, admitted the execution and completion of this dogfment 
and received at this time in my presence the sum of Rs. 59,000 in cash, 
as per detail given in this document. 

Dated the 11th July, 1882. 

Signature of the Sub-Registrar. 

(Sd.) Saiyed Muhammad Khan, in autograph. 

(Sd.) Muhammad Ilias Khan, in autograph.— Witnesses. 

(Sd.) Muhammad Ali Khan. 


(Sd.) Tawangar Ali Khan, Mukhtar of the Court.” 


On the mortgage-deed of the 25th October, 1892 :— 


“ Present.—Munshi Anand Singh, Sub-Registrar, Maula Bakhsh (Ka- 
rinda) (agent), presented this document in the office of the Sub-Registrar 
of tahsil Saharanpur, to-day (Wednesday), the 26th October, 1892, at 
IP, M. 

Signature of the Sub-Registrar. 

(Sd). Maula Baksh, Karinda, in autograph. 

Nawab Saiyed Muhammad Khan, son of Sardar Khan, aged 65 years, 
and Aftab Ali Khan, son, of Muhammad Ilias Khan, aged 24 years, by 
occupation zamindars, residents of Saharanpur, sect Pathan, residents of 
mohalla Nawabganj, admitted the execution and completion of this 
document. I am satisfied as to (the identity of) these executants. The 
document be made over to Nathu Mal ‘ Karinda’ (agent). 


Dated the 26th October, 1892. 

Signature of the Sub-Registrar. 

(Sd) Saiyed Muhammad Khan, in autograph. 
(Sd) Muhammad Aftab Ali Khan, in antograph. 


Section 32 of the Registration Act No, III of 1877, the 
Act then in force, is as follows :— 


32. Except in the cases mentioned in sections 31 and 89, every 
document to be registered under this Act whether such registration be 
compulsory or optional, shall be presented at the proper registration 
office, 


by some person executing or claiming under the same, or in the 
case of a copy of a decree or order claiming under the decree or 
order or by the representative or assign of such person ; 


or by the agent of such person representative or aSsign, duly autho- 
rized by power of attorney executed and authenticated in the manner 
hereinafter mentioned. 
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The material portions of section 33 are as follows :— 

$3 ‘For the purposes of section 32, the powers of attorney next 
hereinafter mentioned shall alone be recognized, (that is to say) ; 

(A if the principal at the time of executing the power of attorney 
resides on any part of British India in which this Act is for the time 
being in force, a power of attorney executed before and authenticated 
by the Registrar or Sub-Registrar within whose district or sub-district 
the principal resides, S 

+ . * * . 

Any power of attorney mentioned in this section may be proved by 
the production of it without further proot when it purports on the face 
of it, to have been executed before and authenticated by the person or 
court hereinbefore mentioned on that behalf.” 

In both the documents in suit, Lala Mittar Sen (now 
represented by plaintiff), in whose favour they were executed 
described as a resident of Saharanpur. It is not alleged 
that at the time of execution of these documents, Lala 
Mittar Sen resided elsewhere than at Saharanpur. The 
validity of the registration of the documents was impugned 
by the defendant No. ron the ground that they were pre- 
sented for registration by persons not qualified under the 
Registration Act to make such presentation, The registra- 
tion endorsements show that in the case of the mortgage-deed 
of 1882, it was presented by one Nathu Mal, described as the 
general attorney of Lala Mittar Sen, and in the case of the 
mortgage of 1892 that it was presented by one Maula Bakhsh, 
described as Karinda (agent). 


There is on the record no power of attorney in favour of 
either Nathu Mal or Maula Bakhsh such as is required by 
Order 33 (a). 

In appeal itis contended on behalf of the appellants that 
every presumption should be made in favour of the validity 
of the registration proceedings, and that it should be presum- 
ed that the Sub-Registrar had in each instance satisfied 
himself that the document was presented for registration by 
a person duly authorized under the law. Reliance is placed on 
- the observations of their Lordships of the Privy Council in 
Mohammad Ewas v, Birj Lal (*). 

Undoubtedfy, it would bea most inconvenient rule if it were to be 
laid down generally that all courts upon the production of a deed which 
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has the Registrars endorsement of due registration, should be called on 
to enquire before receiving it in evidence, whether the Registrar had 
properly performed his duty. Their Lordships think that this rule ought 
not to be thus broadly laid down..........0.00 Ifthe registration could at 
any time, at whatever distance of time, be opened, parties BA never 
know what to rely on, or when they would be safe.” 

We have been further referred to two unreported decisions 
of this Court in F. A. No. 210 of 1910, decided on the roth 
January, 1912, and in F. A. No. 389 of 1909 (1). The facts of 
neither case bear any resemblance to those of the case before 
us. In F. A. No. 210 of 1910 the court said :— 


“ In our opinion the production of the bond with the certificate of due 
registration endorsed thereon raised a strong presumption in favour of 
the due registration of the bond, and that in the absence of clear proof 
that the requirements of law were not complied with, the court was bound 
to admit the documents in evidence.- Section 114 of the Evidence Act 
coupled with section 60 of the Registration Act seems to us to be 
abundant justification for the proposition. ’ 

Conceding the existence of the presumption contended 
for by the learned advocate for the appellant we have to 
consider the evidence by which the respondent sought to 
rebut that presumption. They called the Sub-Registrar 
of Saharanpur to produce the register of powers of attorneys 
for the Saharanpur division from 1878 to 1886. The Sub- 
Registrar appeared as a witness. His evidence printed at 
page 1 of the respondent’s book shows that he produced in 
Court Register No. 4 of 1882. That register contained a 
general power of attorney registered on the rgth of July, 1882 
(13 days before the execution of the mortgage-deed of 1882) 
executed by Lala Mittar Sen in power of Nathu Mal. The 
power of attorney did not authorize Nathu Mal to ysegister 
documents on behalf of Lala Mittar Sen nor was it Swuthen- 
ticated in the manner prescribed by section 33 of the Regis- 
tration Act. 


The evidence of this witness was recorded on the 30th 
August, 1910, The suit was not decided until the 26th 
September, 1910. The plaintiff, therefore, had ample time 
in which to have a thorough search made in the records of 
the registration office. No other power of attorney except 
that deposed to by the Sub-Registrar has come sto light, It 


(1) Since reported, in 9 A. L. J. Ry 148. 
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is contended on behalf of the appellant that the respondents 
havanot exhausted every possibility, but we must hold never- 
theless that the respondents have established by evidence the 
exist@yce of a very strong probability that Nathu Mal held 
no such power of attorney as would authorise him to present 
documents for registration, and that in respect of the deed 
of 1882 the respondents have succeeded in rebutting the 
prestimption in favour of the validity of registration proceed- 
‘ings. . 

With regard to the deed of the 25th October, 1892, the 
matter stands on a different footing, The registration 
endorsement shows that the document was presented for 
registration by one Maula Bakhsh described as a karinda 
(agent). In paper No, 213 a petition filed in the court below 
on behalf of the respondent No. 1, it was stated that Maula 
Bakhsh was not a general attorney. He appears to have been 
employed as a karinda (agent) by the executants of the bond, 
No power of attorney in his favour is on the record, nor is 
there any evidence that any such power of attorney exists, 
There is no proof of any search having been made, for 
powers of attorney between 1886 and 1892. In the case of 
the mortgage deed of the 25th October, 1892, therefore, we 
must give effect to the presumption in favour of the validity 
of the registration proceedings. 


It was further contended on behalf of the appellants that 
the substance of the proceedings before the Sub-Registrar 
should be looked to, and that it was immaterial by whose hands 
the document reached that of the Sub-Registrar provided 
there were persons present before that official who were 
qualifiag? under the law to have the document of 1882 regis- 
tered. It is pointed out that the registration endorsement 
on that document shows that the executants were present 
before the Sub-Registrar and admitted the execution of the 
document. We were also referred to the evidence of one 
Gobind Rai, a witness called by the plaintiff. He was an 
attesting witness to the document. He says that he was 
present at the registration and that the executants asked 
Nathu Mal sto present the documents before the Sub- 
Registrar. The learned Subordinate Judge did not believe 
his evidence, He was produced on the 21st September, 1910, 
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(by which time the plaintiff had realised that Nathu Mal was 
not duly authorized to present the document for registragion), 
no doubt, with the object of showing that Nathu Mal had 
handed the document to the Sub-Registrar at the requést of 
the executants, We think it impossible for him to remember 
such a trifling incident after alapse of 28 years, and we do not 
accept his evidence. As to the other branch of the argument 
for the appellant that the executants, who were present at the 
registration office should be regarded as the persons present- 
ing the document for registration, there is the initial obstacle 
in the way of the appellant that the registration endorse- 
ment shows that it was presented by Nathu Mal. It has 
not been proved in this case that the executants were 
actually present when the document was presented for regis- 
tration. Their presence in the office of the Sub-Registrar 
at that particular moment of time cannot be inferred from 
the registration endorsement, The only inference that can 
be drawn from that endorsement is that the executants 
attended the Sub-Registrar’s office on the same day as the 
document was presented. The argument on behalf of the 
appellant is in effect that it does not really matter by whom 
the document was presented for registration provided the 
executants appeared before the Sub-Registrar and admitted 
execution. The provisions of sections 32 and 33 of the 
Registration Act No. III of 1877, are not open to this lax 
interpretation. In Mujib-un-nissa v, Abdur Rahim (*) their 
Lordships of the Privy Council observed. 


“ When the terms of section 32 are considered with due regard to 
the nature of registration of deeds, it is clear that the power and jurise 
diction of the Registrar only come into play when he is invokedby some 
person having a direct relation to the deed.” 


In this case we have found that the mortgage-deed of 


_ 1882 was presented by Nathu Mal, a person who had no 


authority to present the document for registration. In view 
of the observations of their Lordships of the Privy Council, 
set out above, we are unable to hold that this initial defect, 
if it can be said to be merely a defect, can be held to be cured 
by the subsequent admission of execution by the executants, 
Nor can we hold that the provisions of secfion 87 of the 


(1) [1900] I, L. R.,23 All, 233 P. © 
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Act can be invoked in aid of the validation of registration 
proctedings done in violation of the express provisions of 
sectiqns 32 and 33 of the Registration Act. 

We, therefore, dismiss the appeal in so faras the suit on 
the mortgage-deed of the 2nd July, 1882, is concerned. We 
allow the appeal in so far as the suit on the mortgage deed 
of the 25th October, 1892, is concerned. The respondents 
will receive their proportionate costs in both courts in so 
far as they have been successful. The costs of the appeal 
in so far as the suit on the second mortgage is concerned 
will be costs in the cause. We remand the case for decision, 
on the merits in respect of the mortgage-deed of the 25th 
October, 1892. 


B. K. M. _ Decree reversed —Cause reinanded, 
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SHEOAMBAR AHIR AND OTHERS 
Verses 
THE COLLECTOR OF AZAMGARH AND oTHERS,*® 


- Jurisdiction—Civil and Revenue Courts—Agra Tenancy Act (Act TI of 
Igor, U. P ), sections 4,95, 167, 197—Land Revenue Act (Act TIL of 
1901, U.P.), sections 56, 233 (i)—Rent—Cess—Suit for declaration re- 
garding cesses recorded by Setilement Oficer. z 


A suit brought by tenants in a village for a declaration that no 
custom exists there, entitling the zamindars to take from them certain 
cesses recerded in the wa/ib-ul-ara under section 56, Land Revenue Act 
(Act IHI P1901, U. P.), is cognisable by a civil, and not by a revenue 
court. A 

Section 56, Land Revenue Act draws a distinction between rent and 
payments in the nature of rent. The word “rent” in both section 95 (a), 
Agra Tenancy Act, and section 233 (4), Land Revenue Act, refers to 
the ordinary conventional or contractual rent payable by a tenant for 
his holding. 

Per BANERJI, J.—Section 95 (d), Agra Tenancy Act, does not apply 
where the amounts or articles claimed by the zamindars from the tenants 
are not payable ortleliverable by the latter in respect of land held for 
agricultural purposes. 
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Per TUDBALL, J.—Where a cess claimed is entirely independent of 
the holding and in no way concerned with it, the item can be recovered 
only in a civil court. 

‘SECOND APPEAL from a decree of Pandit Ram Afatar 


Pande, District Judge of Azamgarh, confirming a decree of 
Babu Ram Chandra Chaudhri, Subordinate Judge. 


Suit for a declaration. 


The facts were as follow :—At the seventh settlement of the 
district of Azamgarh an entry was made in the wajib-ul-arz 
of mauza Jamalpur to the effect that the zamindars were, by 
usage, entitled to certain dues, by way of cess, from the 
tenants; namely, half the fruit and wood of trees, including 
clumps of bamboo, five seers of poppy seed from each Koeri 
tenant, one pot of sugar-cane juice from each tenant, one 
rupee from each tenant pressing sugar-cane in a mill, etc. 
The tenants of mauza Jamalpur brought a suit in the court 
of the Subordinate Judge on the allegations that the said 
entry was made behind their -back at the instance of the 
zamindars, that at the sixth settlement the zamindars attempt- 
ed to obtain a similar entry, but it was decided that there 
was nosuch custom in their favour, that there never had 
been nor was any custom or usage by which the zamindars 
were entitled to the said dues. The relief sought was a 
declaration as to the non-existence of any such custom or 
usage. One of the pleas in defence was that the suit was 
not cognizable by the civil courts but by the revenue courts. 
Both the lower courts gave effect to this plea and dismissed 
the suit. 


The plaintiffs appealed. P 


e 

Surendra Nath Sen, for the appellants :—The suit is cogniz- 
able by the civil court. The relief sought is a declaration that 
an alleged custom does not exist. Itisthe civil court alone 
which can go into the question whether a certain custom exists 
or not; the revenue courts have no jurisdiction to entertain 
such a suit. The disputed entry in the wajib-ul-ars expressly 
bases itself upon an usage, and not upon an agreement between 
the landlord and tenant. If these dues were claimed as a matter 
of contract between the landlord and tenant, the case would 
be different. Whether the dues are of the nature. of rent or 


. 
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cess or other dues, the suit, having regard to the relief 
claimed, is of a nature cognizable by the civil court alone, 


Section 167 of the Tenancy Act bars the cognizance by 
civilcourts of certain suits specified in the Act. The only 
provision of the Act which might be regarded as applicable 
to this suit is section 95, clause (d). But the suit dogg not 
_ come under section 95 (@); for, it is not a suit for a declara- 
tion as to the rent payable in respect of a holding, That 
section applies to all matters in dispute relating to the contract 
or agreement between landlord and tenant in respect of a 
holding; it has no application where the dues claimed 
are neither based on agreement nor are in respect of the 
holding. The disputed dues are quite independent of the 
nature or extent of the holdings; they are something over 
and above the rents. For example, 5 seers of poppy seed 
are claimed from a tenant not because of his holding but 
because he is a Koeri ; one rupee is to be paid not because a 
tenant grows sugar-cane,.but because he presses it in a mill. 
Some of the plaintiffs have only groves, which are not- 
“holdings,” having regard to the definitions of “holding” and 
“land ” in the Tenancy Act. 


.Again, section 95 (@) cannot apply unless the dues are 
“yent” The defendants claim them to be, and they are entered 
in the wajtb-ul-ars as “cess” within the meaning of section 
56 of the Land Revenue Act. The wording of that section 
shows that a clear distinction is drawn between (1) rent and 
cess, and( 2) between rent and dues “ which are of the nature of 
rent payable in addition to the rent of tenants.” Neither 
cesses nor such dues are “ rent,” therefore, within the meaning 
of theLand Revenue Act. Now, the meaning of the word 
“rent” in that Act is defined to be the same as that under the 
Tenancy Act. The dues, therefore, are not “rent” within the 
meaning of the Tenancy Act; and, so, section 95 (d) does 
not apply. 

A. E. Ryves, (Government Advocate; with him S, G 
Banerji and Muhammad Ishaq), for the respondents :—It is 
not the civil court alone which can determine a question as 
to the existence or otherwise of a custom. A revenue court 
is quite competent to entertain and decide such a question 
if it arises in connection with the amount of rent payable, 
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vide section 37 of the Tenancy Act. If the zamindars sued 
one of these tenants for rent, saying that so much was rent 
proper and, besides, so much on account of dues based on 
custom, the rent court could enter into the question of the 
existence of the custom in order to determine the correct 
amount of the rent. Having regard to the relief claimed, 
therẸfore, it cannot be said that the suit is not cognizable 
by the revenue court. 


On the other hand, it is exclusively cognizable by the 
revenue court.; for it comes under section 95 (d@). The dues 
are not independent ofthe holdings, but in respect of them. 
They are payable by the tenants as such; that is to say, in 
respect of their holdings. The test is not whether the dues 
are proportional in amount to the extents of the holdings, 
but whether they are payable by the tenants only or by other 
persons as well, who are not agricultural tenants. 


Then, these dues come under the term “ rent” in section 
95 (a). The definition of “rent” in the Tenancy Act is wide 
enough to cover these dues. It includes whatever is payable 
for the occupation of land. The ruling in 

Mahabir and others v. Sheodihal and others, [1885] 5 A. W. N., 320, 
is in my favour. 

[RICHARDS, C. J.—Is not a distinction between “rent” 
and things in the nature of rent drawn by section 56 of the 
Land Revenue Act, under which section, most of the dues, 
were professedly entered ?] 


a 


There is no real distinction. No sharp line of demarcation 
can bedrawn, The Act is badly framed. 


[RICHARDS, C. J.—Is there any other provision, hesides 
section 95 (d), which, according to you, bars the juris@tction 
of the civil court ?] 

Yes, section 233, clause (#) of the Land Revenue Act. 

[RICHARDS, C. J.—But that does not carry the matter any 
farther, as the definition of rent is the same for both the Acts.] 

That is so ; but there is this difference that section 233 () 
does not speak of.the rent payable in respect of a holding. 

The ruling in S. A. No. 497 of Ig1o0* supporteyny case, 

S. N. Sen, not heard in reply. 

° Decided on 8th June, 1913, 
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The following judgments were delivered. 

a ears C.J.—This and the connected appeal arises 
out of suits in which the plaintiffs sought a declaration that 
no custom existed in their village which entitled zamindars 
to take certain fruits and wood, ora right to the use ofa 
plough and a number of other alleged dues, including sugar- 
cane juice from some of the tenants, poppy seed from the 
Koerfes and various other matters of the same description, 
The suit was instituted in the court of the Subordinate Judge 
of Azamgarh. He decided that the suit was not cognizable 
in a civil court and he declined to return the plaint for 
presentation in the proper court. The learned District Judge 
in first appeal affirmed the decision of the Subordinate Judge 
and dismissed the plaintiffs’ suit. The plaintiffs come here 
in second appeal. 

I think that the question whether or not the villagers are 
liable to these dues is a question of very great importance, 
no matter what is the proper tribunal to decide it. However, 
all that we have to decide in the present appeal is whether 
or not the suit is cognizable by a civil court. 

In my opinion the suit was congnizable in the civil court. 
Prima facie the civil court is the court to decide all cases of 
a civil nature. Only cases which by express enactment are 
withdrawn from the cognizance of the civil court are not 
triable by that court. It is argued that section 95 read with 
section 197 excludes the present suit from the cognizance 
of the civil court. Section 167 provides that the suits speci- 
fied in the fourth schedule shall only be cognizable in the 
revenue court: included in the fourth schedule are the suits 
specified}, in section 95. Section 95 provides that at any 
time during the continuance of the tenancy either the land- 
holder or the tenant may sue fora declaration as to any 
matters there mentioned. Amongst these matters is the rent 
payable in respect of a holding and whether it is payable in 
cash or in kind. Itis argued that this suit is a suit as‘ to the 
rent payable for the holding and whether it is payable in 
cash or kind, Reliance is also placed upon section 233, 
clause (i) of the Land Revenue Act which provides that no 
suit shall be ifstituted in the civil court by a tenant in res- 
pect of the rent payable by him, 
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It seems to me that rent in both section 95, clause (d) of 
the Tenancy Act and section 233, clause (i) of the Land peve- 
nue Act refers to the ordinary conventional or contractual 
rent payable by a tenant for his holding. No doubt the 
definition of rent in section 4 of the Tenancy Act is wide. 
It is there defined as being ‘whatever in cash or kind is to be 
paid or delivered by a tenantf or land held by him or on account 
of groves, tanks, ef cetera? Notwithstanding this defitition 
it seems to me that the plaintiffs in the present case cannot, 
in truth, be said to be suing in respect of a matter relating to 
the rent payable in respect of their holding. The claim of 
the zamindars which the plaintiffs seek to resist in the present 
case is, it seems to me, a claim based on custom, the zamin- 
dars claiming by right of custom to be entitled to certain 
cesses or dues. These dues to some extent are claimed, no 
doubt, by reason of the fact that the plaintiffs are tenants, and 
to this limited extent it may be argued that they are payable 
in respect of their holdings. It is extremely difficult to see how 
fulfilment of some of these customary rights could be enforced 
in the revenue court. One customis the giving to the za- 
mindars the use ofa plough. Ifthe tenant refused, it seems to 
ine that the zamindar’s only right would be to sue for damages, 
and such a suit could only be brought in the civil court, 
Again, it would be impossible for the zamindar to enforce 
the delivery of the sugar-cane juice, if, by chance, the tenant 
did not grow any sugar-cane, and accordingly the value of the 
sugar-cane juice would have to be assessed and sued for as 
damages. I may mention that the waytb-ul-arz, which is the 
basis of the claim of the zamindars, particularly specifies some 
of the items as being cesses referred to in section & of the 
Land Revenue Act. That section is as follows :— 

“In the North-Western Provinces all cesses which are payable by 
tenants on account of the occupation of land and which are of the nature 
of rent payable in addition to the rent of tenants, or in lieu of which pro- 
perty rights may be assigned under section 78, clause (b), shall be re- 
corded by the record officer under the appellations by which they are 
known, and no cesses not so recorded shall be recoverable in any civil 
or revenue court. ” 

In the Land Revenue Act it is expressly,provided that 
the term rent is to have the same meaning as it has in the 
Tenancy Act. It is quite clear that this section draws a 


VOL, IX. HIGH COURT. 437 


distinction between rent and payments in the nature of rent. 
Thesg latter payments are not “rent.” In the words of 
the section itself they are payments which have to be made 
in addition to the “rent.” It seems to me that there is no 
provision in either the Land Revenue Act or the Tenancy 
Act which excludes from the cognizance of the’ civil court 
a suit for a declaration that no custom exists in the village 
which renders the plaintiffs liable to the payment of these 
dues, 


The plaintiffs also sue to have the entry as to these 
alleged dues declared null and void as against them, on the 
ground that they were entered in the wajib-ul-arz behind their 
back and without their having a proper opportunity of show- 
ing that no such custom existed. If these allegations are 
correct, it seems to me not at all unreasonable that the 
plaintiffs should have a declaration to the effect that the 
entries are not binding on them. 


I would allow the appeal and remand the suit for trial 
on the merits, 


BANERJI, J.—I also am of opinion that the suit brought 
by .the plaintiffs was not excluded from the cognizance of 
the civil court. Section 167 of the Agra Tenancy Act provides 
that no court other than the revenue court shall take cog- 
nizance of any dispute or matter in respect of which any suit 
or application of the nature specified in the fourth schedule 
to the Act might be brought or made. Therefore, unless 
the suit is of the nature mentioned in the schedule, its cog- 
nizance by the civil court is not forbidden by the section. 
The plajatifis’ claim may be taken to be a claim for a decla- 
ration that they are not liable to pay the amounts or deli- 
ver the articles mentioned in the wajtb-ul-arz of the village, 
which the defendants (zamindars) claim from them. Unless 
these payments can be brought within the meaning of the 


word “rent” as used in section 95, clause (d) of the Act, the. 


suit would be cognizable by the civil court. Clause (d) of 
section 95 provides that a land-holder or a tenant may sue 
for a declaratipn as to the rent payable in respect of the 
holding of a°tenant. The word “rent” is defined in section 
4, clause (iii), as meaning “ whatever is in cash or in kind to 
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be paid or delivered by a tenant for land held by him.” 
The remainder of the definition is inapplicable to the pyesent 
case. Now “land” as defined in the Act means “land which 
is let or held for agricultural purposes.” The amounts which 
the defendants claim as payable by the plaintiffs and the 
articles which they say the plaintiffs must deliver to them 
are not payable or deliverable in respect of land which is 
held for agricultural purposes. Therefore the matter to which 
the suit relates cannot be deemed to be rent within the 
meaning of the Agra Tenancy Act. In my opinion the rent 
mentioned in clause (d) of section 95 is rent payable in respect 
of an agricultural holding and cannot apply to what is pay- 
able in addition to rent such as is referred to in section 56 
of the Land Revenue Act. Therefore there is nothing in 
the Agra Tenancy Act which makes a.suit like the present 


a) . 
~Cognizable by a revenue court. As rent has the same mean- - 


Tudball, J. 


ing in the Land Revenue Act as it bears in the Agra 
Tenancy Act, section 233, clause (i) of the Land Revenue 
Act does not apply to a case’ of this kind. The suit not 
being cognizable by a revenue court, the only court which 
can take cognizance of it is the civil court, and the courts 
below ought to have tried it on the merits. I agree in the 
order proposed. 

~ TUDBALL, J.—I also agree in the order proposed. To 
my mind it is quite clear that the present suit cannot be 
said to be one for a declaration as to the rent payable by the 
plaintiffs in respect of their holdings. It is unnecessary to 
go into details. Many of the items are such that they could 
clearly be only recovered in a civil court; for example, the 
claim of Re. 1, which, it is said, a tenant of the village pays 
to the’zamindar when he sets up a sugar-cane press in the 
village to press his own cane. This cannot, by any possible 
stretch of the meaning of ordinary language, be said to be 
a part and parcel of the rent. It is a claim entirely indepen- 
dent of the holding and in no-way concerned with it. It is 
an item to recover which the zamindar would have to sue 
in the civil court and in the civil court alone. Section 56 
of the Land Revenue Act also to my mind is quite clear ; 
the claims made by the zamindars thereunder are claims 
made over and above the rent that is payable in respect of 
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the holding. In this view I have not the slightest hesitation 
in holding that the present suit was cognizable by the civil 
courty 


BY THE CourT.—The order of the Court is that the 
appeal is allowed, the decrees of the courts below are set 
aside and the case is remanded to the court of first instance 
through the lower appellate court, with directions to re-admit 
it under its original number in the register and proceed to 
hear and determine the same according to law. The appel- 
lants will have their costs in this Court and in the court below. 
Other costs will abide the result. 


B. K, M Appeal allowed—Cause remanded. 


HIRA SINGH AND ANOTHER 
Versus 
AMARTI.® 


Limitation Act (Act IX of 1908), section 31—Special period expiring on 

Sunday—Suit instituted on following Monday, if within time— 

t Period prescribed,’ meaning of—General Clauses Act(Act X of 1877), 

section 10. 

Held that the grace period of limitation granted by section 31 of the 
present Limitation Act having expired on Sunday, a suit instituted on the 
following Monday under the provisions of that section is instituted in 
time. 

Sheo Das v. Narayan Asaji, 13 Bom., L. Rọ 1153, not followed. 


Per GRIFFIN, J.—Section To of the General Clauses Act lays down 
the same rule as section 4 of the Limitation Act. It would appear that 
it was the intention of the legislature that the rule should be of univer- 
sal application. The time fixed for the institution of suits under section 
31 is as much prescribed as if suits under that section found place in the 
schedule. 


Per CHAMIER, J.—Had the Limitation Act of 1908 contained a 
provision corresponding to the first few words of section 2 of the Limi- 
tation Act of 1877 as that section stood at the date of the repeal of the 
Act, or to section 3 of the Code of Criminal Procedure, 1898, or section 
158 of the Code qf Civil Procedure, 1908, then it would have been per- 
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missible to read the proviso to section 11 of the General Clauses Act as 
referring to the Limitation Act of rg08. But this cannot be done. 
There is no reason why the words ‘prescribed period’ in section 1g of the 
General Clauses Act should not be held to apply to the period prescribed 
by section 31 of the Limitation Act of 1908. 

SECOND APPEAL against the decree of A. W.R. Cole, 
Esq, I. C. S., Additional Judge of Aligarh, reversing the 
decree of Maulvi Abdul Hasan, Munsif of Khurja. 

The facts of the case relating to the question of limitation 
are these :— 

The plaintiffs instituted on August 8th, 1910,a suit on a 
mortgage, dated January 25th, 1881. The Munsif decreed 
the claim. In appeal, among other pleas one was that the 
suit having been filed after August Ist, 1910, was barred by 
limitation. The Judge decreed the appeal not on the ground 
of limitation but because there was a deficiency of court-fees 
paid on the succession certificate on the basis of which the 
plaintiffs came to court. 

The plaintifis appealed. 

On the question of limitation the arguments were as 
follows :— 

Sital Prasad Ghosh, for the respondents. : 

The suit having been filed after the “two years period of 
grace” had expired, was clearly barred by limitation. “The 
period of limitation” “prescribed” by the Act is to be found 
in the schedule, The legislature, in view of the Privy Council 
ruling— 

Vasudeva v. Srinivasa, [1907] I. L. Rọ, 30 Mad., 426, 
had provided an additional period of grace, and this 
period could not be extended by any of the provisions 
applicable to the “period of limitation prescribed.” The 
prescribed period of limitation is not to-be found in section 
31 of the Limitation Act but in the schedule annexed 
thereto, 

Dayaram Parasram Marwadtyv. Laxman Runja Teli, [1911] 13 
Bombay Law Reporter, 284, 

Section 4 of the Limitation Act is not applicable to 
section 31 for that section isa self-contained eprovision and 
commences with the words “notwithstanding anything in 
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this Act or in the Indian Limitation Act of 1877” which 
clearly indicate that section 31 excludes the applicability of 
any other provision of the Limitation Act. 


The only other proviso which can be relied on, as authoris- 
ing the presentation of the suit on the following Monday 
(August 8th, 1910) is section 10 of the General Clauses Act. 
In the first place that section was not intended to refer to 
suits ; and, secondly, by the proviso, the section was made in- 
applicable to proceedings to which the Limitation Act of 1877 
applied. The Act of 1877 having been repealed, all references 
to that Act must be read as references to the new Act of 
1908. This principle was recognised by section 8 of the 
General Clauses Act. 


Sehodas Daulairam Marwadi v. Narayen Asaji, [1911] 13 Bombay 
Law Reporter, 1153. 


M. L. Agarwala, for the appellants, in reply. 


_The Bombay rulings did not give due effect to section 
10 of the General Clauses Act. The proviso to that section 
only excluded proceedings to which the Limitation Act of 
1877 applied, and there is absolutely no warrant for reading 
the words “the Indian Limitation Act of 1908” for the 
words “Indian Limitation Act of 1877.” There is no provi- 
sion in the new Act of 1908 analogous to the provision 
contained in section 158 of the new Civil Procedure Code, 
whereby any reference made in any Act to the repealed Act 
of 1877, could be’ taken to have been made to the new Act 
of 1908. Section 8 of the General Clauses Act would not 
authoris such reading, because it only says that any reference 
to a repealed provision should be construed as a reference 
to the re-enacted provision. It cannot be said that section 
31 of the Act of .1908, is a re-enacted provision substituted 
for a similar repealed provision. Therefore, the proviso to 
section 10, not applying the section itself would apply. The 
word “proceedings” is wide enough to cover “suits,” and 
therefore the plaint, though presented on Monday, August 8th, 
1910, was within time. Section 10 simply embodies the 
géneral prin¢iple of law, namely, that the law does not com- 
pel a man to do that which he could not possibly perform, 
and there is nothing in the Limitation Act of 1908, to indi- 
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cate that this general principle of law would not apply to 


section 3I. R 


The following judgments were delivered :— 


GRIFFIN, J.—This appeal arises out of a suit on a mort- 
gage bond alleged to have been executed on the 25th 
January, 1881, by Nathu Singh and Kallu, who are now 
represented by Musammat Amarti, defendant No. 1. The 
suit was filed on the 8th August, 1910, the 7th August being 
a Sunday. 


The original bond was not produced, The plaintiffs 
alleged that it was in the possession of defendants 2 to 4 
and filed a copy. 


Musammat Amarti, defendant No. 1, pleaded that the 
plaintifs were not entitled to sue without first obtaining a 
succession certificate, and that the original bond had been 
paid off, 


In the court of first instance a succession certificate 
to collect a debt of Rs. 500 in respect of the bond now in 
suit was filed by the plaintiffs. No evidence was adduced 
by either party. The court held that as the execution of the 
bond was not specifically denied in the written statement, 
it must be held to have been admitted and decreed the 
plaintift’s suit, 


Musammat Amarti, defendant No. 1, appealed to the 
lower appellate court. One ground taken in appeal was that 
the plaintiffs had not shown that they were entitled to produce 
secondary evidence ofthe bond in suit. Another.was that 
the suit was barred by limitation. ~% 


The lower appellate court held that as the debt due on the 
bond in suit was over Rs, 2,000, whereas the plaintif had 
obtained a succession certificate in respect of a debt of Rs. 
500 only, the suit could not be maintained by the plaintiffs 
and must be dismissed, 


On the question of limitation the lower appellate court 
held that as the courts were closed on the 7th August, 1910, 
the last day of limitation, the suit having been filed on the 
8th August, 1910, the day on which the courts re-opened, 
was within time, 
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he court further held that the execution of the bond CIVIL. 
was admitted by implication. The question whether the iste 
plaintiffs were entitled to produce secondary evidence of the aig 
bond in suit does not appear to have been argued before the einen 
court below. The appeal to that court having been allowed, Amarti. 


the plaintiffs come here in second appeal. 


I think the suit should not have been dismissed on the 
ground that the succession’ certificate held by the plaintiffs 
was not sufficient to cover the amount due on the bond in 
suit. The proper procedure for the court to have adopted 
was to allow the plaintiffs sufficient time within which to 
obtain an extension of the certificate, 


I also think that some evidence should have been required 
of the plaintifis before admitting secondary evidence of the 
bond in suit. The learned Vakil on behalf of the respondent 
supports the decision of the court below on the ground that 
on the date on which the suit was filed—the 8th August, 
1910—the suit was barred by limitation. 


The question of limitation is one of some importance 
and is not free from difficulty. The Limitation Act No, IX 
of 1908 became law, so far as section 31 was concerned, on 
the 7th August, 1908. By section 31 of that Act it was 
enacted that a suit for foreclosure or a suit for sale by a 
mortgagee may be instituted within two years from the date 
of the passing of the Act or within sixty years from the date 
when the money secured by the mortgage became due which- 
ever period expires first. The two years expired on Augsut 
7th, pio, which was a Sunday. The suit was filed on August 
8th, 1910, the present Limitation Act being then in force. 


Sections 3 and 4 of the Limitation Act No. IX of 1908 
are as follows :— 


3. Subject to the provisions contained in sections 4 to 25 (inclusive), 
every suit instituted, appeal preferred, and application made, after the 
period of limitation prescribed therefor by the first schedule, shall be 
dismissed, although limitation has not been set up as a defence. 


4. Where the period of limitation prescribed for any suit, appeal, or 
application, expires on a day when the court is closed, the suit, appeal 
or application may be instituted, preferred or made on the day that the 
court re-opens. 
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At first sight it appears as if ‘ prescribed ’ in section 4 should 
be understood as ‘prescribed in the schedule’. There is, 
however, ample authority for holding that section 5 of the 
Limitation Act of 1877 (now section 4 of the present Act) 
may be applied to suits and proceedings not governed by the 
ordinary Limitation Law. I need only refer to 23 All, 277, 
and 28 All., 48, and to the authorities collected at page 297 of 
Mitra’s Limitation Act. If the rule laid down in section 5 of 
Act No. XV of 1877 may be applied to cases not governed by 
that Act, it should also be held to apply to cases under the 
Limitation Act itself. 


Section 10 of the General Clauses Act lays down the same 
rule as section 4 of the Limitation Act. It would appear 
that it was the intention of the legislature that the rule should 
be of universal application. Inthe case before usin the 
absence of any clear and unmistakeable provision that the 
rule does not apply, I would hold that the plaintiff is entitled 
to the benefit of section 4 of the Limitation Act. 


I regret, lam unable to agree with the learned Judges of 
the Bombay High Court who in Skeo Das v. Narain ('), have 
arrived at an opposite conclusion, They were of opinion 
that section 31 of the Limitation Act of 1908 provideda 
period of grace, and that the special statutory provisions, 
section 10 of the General Clauses Act and section 4 of the 
Limitation Act, did not apply to the case. 


In my opinion, the time fixed for the institution of suits 
under section 31 is as much ‘prescribed’ as if suits under 
that section found place in the schedule. I would, thérefore, 
allow the appeal and remand the case for decision to the 
court below, having regard to the observations set out above. 
The plaintiffs should be allowed an opportunity of producing 
evidence of facts which would entitle them to produce second- 
ary evidence of the bond. 


CHAMIER, J.—I agree that the suit should not have been 
dismissed upon the ground that the succession certificate 
produced by the plaintiff was not in order. „The plaintiff 
should have been given time to get the certificate amended 
or extended. 

(1) [1911] 13 Bom., L. R., 1153. 
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I agree also that some evidence should have been required 
of the plaintiff that the mortgage deed was in possession of 
. defendants 2 to 4 before the plaintiff was allowed to use a 
copytof the deed. 


On the question of limitation, I should like to say a few 
words, Section 31 of the Limitation Act, 1908, provides that 
notwithstanding anything contained in that Act or in the 
Lintitation Act, 1877, in the territories mentioned in the 
second schedule (which include the United Provinces) a 
suit for foreclosure or a suit for sale by a mortgagee may 
be instituted within two years from the date of the passing 
of the Act. 


The last day of the two years was Sunday, August 7th, 
1910. The present suit was instituted on Monday, August 
8th. The question is whether the suit was within time with 
reference to the provisions of section 4 of the Limitation 
Actor section 10 of the General Clauses Act. It is contended 
on behalfof the defendant that section 4 of the Limitatian 
Act does not apply, that it should be read with section 3, and 
that the words “ period of limitation prescribed” in section 
4, mean period of limitation prescribed in the first schedule 
` to the Act. There isa good deal to be said for this view 
-but it has been held by this court in several cases that the 
provisions of what is now section 4 apply to periods of 
limitation prescribed by other Acts, 


Supposing, however, that section 4 does not apply to this 
case for the reason that the period is not “ prescribed” within 
the meaning of section 4 of the Act, I am of opinion, that the 
case is tovered by section 10 of the General Clauses Act. 
The last mentioned section runs as follows :— 


“ to (1) Where by any Act of the Governor-General in Council or Re- 
gulation made after the commencement of this Act any Act or proceeding 
is directed or allowed to be done or taken in any court or office on a cer- 
tain day or within a prescribed period, then if the court or office is closed 
on that day or the Jast day of the prescribed period the act or proceeding 
shall be considered as taken or done in due time if it is done or taken on 
the next day afterwards on which the court or office is open ; 


Provided that nothing in this section shall ‘be taken to apply to any 
act or proceeding to which the Indian Limitation Act, 1877, applies.” 
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The defendant contends that as the Limitation Act, 1877, 
has been replaced by the Limitation Act, 1908, the proviso 


should be read as if the figures in it were ‘ 1908, F 


She relies in the first instance upon section 8 of the Gene- 
ral Clauses Act. It appears to me that that section does not 
apply at all to the case in hand. Section 31 of the Limita- 
tion Act, 1908, was enacted to meet a peculiar state of affairs. 
It is an entirely new provision and cannot in any way, be 
regarded as the re-enactment with modifications of any pro- 
vision of the Limitation Act of 1877. Sir M. D. Chalmers’s 
note to section 8 of the General Clauses Act (Edition of 
1899) is as follows :— 

This section is new and is taken from section 38 (1) of the Interpreta- 
tion Act, 1889, It enacts as a general rule a provision which is com- 
monly inserted in Acts (see for instance section 3 of the Code of Criminal 
Procedure, 1898), but which is sometimes forgotten. Its operation may 
be illustrated as follows :—Suppose the Acts amending the Indian Penal 
Code were consolidated and in the new Code, section 188 (disobedience to 
orders of public servants) became section 200. Then any Act or document 
which referred to section 188 of the old Code would have tobe construed 
as referring to section 200 of the new Code, 

This note seems to me to state accurately the object and 
scope of the section. 

Had the Limitation Act of 1908 contained a provision 
corresponding to the first few words of section 2 of the 
Limitation Act, 1877, as that section stood at the date 
of the repeal of the Act, or to section 3 of the Code of 
Criminal Procedure, 1898, or section 158 of the Code of Civil 
Procedure, 1908, then it would have been permissible to read 
the proviso to section 10 of the General Clauses Act as refer- 
ring to the Limitation Act of 1908. As matters stand, I am 
of opinion that this cannot bedone. I see no reasgn why 
the words ‘prescribed period’ in section 10 of the General 
Clauses Act should not be held to apply to the period pres- 
cribed by section 31 of the Limitation Act of 1908. The 
defendants rely upon the decision of the Bombay High Court 
in Skeo Das v. Natayan("). In that case the court gave no 
reasons for holding that section 10 of the General Clauses 
Act did not apply to a case like this. The reason given in 
the order by which the case was referred to the High Court 
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is ‘that the proviso to section ro of the General Clauses 
Act should now be read as referring to the Limitation Act 
of 1988 on account of the provisions of section 8 of the Gene- 
ral Clauses Act. For the reasons already given by me, I am 
of opinion that section 8 does not apply to the case. 


It was suggested that the proviso to section 10 was and 
is surplusage, and that apart from it the preceding part of 
the section does not apply to any case governed by the Limi- 
tation Act for the time being in force. If the opening part 
of the section was' not intended to apply to any case governed 
by the Limitation Act, it was because it was supposed that 
sufficient provision had already been made in the Limitation 
Act itself. The proviso to section 10 of the General Clauses 
Act still excludes from that ‘section all cases which are 
covered by provisions of the Limitation Act of 1908, re- 
enacting with or without modification provisions of the Limi- 
tation Act, 1877, I see no reason for reading the provisions 
of the first paragraph of section 10 of the General Clauses 
Act in any but their ordinary and natural sense. They seem 
to me to be wide enough to cover the present case if it is 
not governed by section 4 of the Limitation Act. 


For the above reasons, I am of opinion that this suit was 
filed within time whether it is governed by section 4 of the 
Limitation Act or by section 10 of the General Clauses Act. 
I agree in the order proposed by my learned colleague. 


. By THE CoURT.—The appeal is allowed. The case will 
go back to the court below for decision having regard to the 
observations made in our judgment. The plaintiffs will be 
allowed, 3n opportunity of adducing evidence of the facts en- 
titling them to produce secondary evidence of the bond. Costs 
in.this appeal will be costs in the cause. Defendants will be 
entitled to produce rebutting evidence. 

A. C. M, : Appeal allowed—Cause remanded. 
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MITHANI 
versus 


KING-EMPEROR.® 


Magistrate retaining case on file after transfer to another local area—Code 
of Criminal Procedure (Act V of 1898), sections 13, 531. 


* 


Cases on the file of one Magistrate in a district do not pass automati- 
cally to his successor in the local area merely because the former has 
been transferred to another local area in the same district, and there is 
nothing in section 12 of Criminal Procedure Code which supports such 
a procedure: ` 


The High Court refused to interfere with an order of acquittal passed 
by a Magistrate who retained the case on his file after being transferred 
to another local area in the district when, that order did not occasion any 
failure of justice. 


CRIMINAL REVISION from an order of Saiyed Abu Muham- 
mad, Magistrate, First Class, of Etawah. 


Nehal Chand, for the applicant. 
Sayta Chandra Mukerji, for the opposite party. 


The following judgment was delivered by 


Knox, J.—This is an application for revision. It appears 
that Musammat Mithani brought a complaint against one 
Ganga Prasad, charging bim with an offence under section 
406, Indian Penal Code. The complaint was filed in the 
court of one Saiyed Abu Muhammad, who is said to have 
been at the time Magistrate in charge of the local area known 
as the Auraiya sub-division, district Etawah. He transferred 
the case for trial to one Suraj Din Bajpai, a second class 
Magistrate. This last Magistrate, who tried the case, came 
to the conclusion that the charge had been established against 
Ganga Prasad and that it required a severer sentence than he 
could inflict. He accordingly submitted the record under 
section 349 to Saiyed Abu Muhammad. The case reached 
the court of Saiyed Abu Muhammad on the 12th of October, 
1911. On the 5th of October, 1911, the District Magistrate 
of Etawah issued an order defining the sub-division Auraiya 


° Cr, Rev. No, 24 of 1912. 
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as the local area in which one M. Nanak Chand was to exercise 
criminal powers. The case of Ganga Prasad, however, remain- 
ed og file of Saiyed Abu Muhammad, who, on the 18th of 
October, 1911, directed that the accused, Ganga Prasad, be 
acquitted. Musammat Mithani comes to this Court and asks 
that the case be sent for and dealt with in revision. The 
grounds for interference as set forth by her are that, on the 15th 
of October, 1911, Saiyed Abu Muhammad gave over charge of 
the Auraiya sub-division to M, Nanak Chand and ceased to 


have jurisdiction in this case. It is contended that on the 15th ` 


October, 1911, all the cases pending on the file of Saiyed Abu 
Muhammad passed automatically into the hand of M. Nanak 
Chand, and that the former had no jurisdiction in such cases, 
and the suggestion is that he picked out this case and retained 
it illegally, and that his order of acquittal is illegal. I know of 
no authority in the Code of Criminal Procedure, which lays 
down that cases on the file of one Magistrate in a district pass 
automatically to his successor in the local area merely because 
the former has been transferred to another local area in the 
same district. Such procedure is obviously inconvenient and 
the natural order would be that whatever cases a Magistrate 
had had seisin of, before the order of transfer issued, would 
remain on his file, always supposing that he is merely trans- 
ferred to another local area in the same district and would 
be disposed of by such Magistrate. Section 12 of the Code 
of Criminal Procedure does not lay down any such automa- 
tic rule and such used not to be the custom which prevailed 
under the former Code of Criminal Procedure. However 
that may be, there is in the present Code section 531 which 
lays down that no order of any criminal court shall be set 
aside *Merely on the ground that the proceeding in which it 
was passed took place in the wrong sub-division unless such 
error has occasioned a failure of justice. It has not been 
pointed to me that the mere fact that the case remained on the 
file of Saiyed Abu Muhammad and did not pass to the file of 
M. Nanak Chand occasioned any failure ofjustice. What we 
have really to deal with is an order of acquittal and the 
Magistrate of the district is always there to move this Court 
if it is a wrogg order, The application is dismissed. 


B. K. M, Application dismissed, 
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PARBATI 
Versus 
MUZAFFAR ALI KHAN 
AND OTHERS, 


Mahomedan Law—Shia Law—Immovable property—Succession—Chila- 
less widow— Widow's right to dower—WNo saleable right—Equity ofre- 
demption—A dverse possession—Purchase by mortgagee at execution sale, 

Held, that under the Shia Law a widow, who had not borne to her 
deceased husband a child who survived him, took no title to any share in 
his immovable property, and the widow's right to dower did not confer 


upon her a saleable estate in the immoveable property of her deceased 
husband. a. 

Where, therefore, after a Shiah Mahomedan had mortgaged with 
possession certain property to two Hindus, the former’s widow, possessing 
no other interest in her husband’s estate than what she obtained under the 
Shiah Law, sold half of the mortgaged property to the son of one of the 
mortgagees, as a person who was not a mortgagee, and the purchaser 
found the purchase money of his separate self-acquired property, and he 
got possession, 4e/d that in course of time he acquired a title by adverse 
possession and that he and his representatives were not precluded from 
setting up that defence as against the mortgagor's legal heirs. 

The other half of the mortgaged property having been sold in execu- 
tion of a simple money decree: obtained against the mortgagor's then 
heirs by a creditor, and been purchased by one of the mortgagees afore- 
said, Ae/d that the representatives of those heirs had no title by way of 
redemption or otherwise to any interest in the property, 

Musaffar Ali Khan v. Parbati, [1907] 1. L. R., 29 All, 640, * 


CONSOLIDATED APPEALS from a decree of the High Court 
at Allahabad, in part affirming, and in part reversing, 


a decree of the Subordinate Judge of Saharanpur, which 
dismissed the suit. 


That suit was bronght on September l I, 1903, for the 
redemption of a two-thirds share in mauza Lohari, which two- 
thirds share had been mortgaged by the plaintiffs’ predeces- 
sor-in-title, Mehdi Ali, on the 22nd July, 1846. Mehdi Ali was 
also the owner of, the remaining one-third * share, which, 
however, was not included in the mortgage. i ? 
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\ The plaint alleged that the mortgage was to Sita Ram and 
Shed Lal, then represented by the defendants thereto. It was 
a pogsessory mortgage for Rs. 4,000 for 2 years, and the 
mortgagees at the date of suit were still in possession. The 
plaint alleged that the mortgage money with interest had 
been paid up from the profits of the property. The relief 
prayed was for possession by redemption, and a sum of 
Rs. 5,500 on account of mesne profits for the last three years, 
and for future mesne profits and interest from the date of 
suit.: 


The defendants were the widows of Baldeo Sahai who 
was the son of the said Sheo Lal and grandson of the said 
Sita Ram and formed with them, at the date of the mortgage 
a Hindu joint family. They denied that the mortgage was 
still subsisting, and that the plaintiffs had any equity to 
redeem. They alleged that the widows of Mehdi Ali, as ad- 
mitted by his other heirs, became the owners of hbis entire 
estate “in lieu of the debt due to them.” They relied upon 
two transactions of purchase—one, dated May 27, 1853, by 
their deceased husband, Baldeo Sahai, of a 10 biswas or half 
share of the said mauza Lohari from Ashraf-un-nissa, one of 
the widows of Mehdi Ali, and the other, dated March 20, 
.1854, by their predecessor-in-title, Sheo Lal, of the remaining 
10 biswas share thereof, at an auction sale in execution of 
decrees against’ the said Ashraf-un-nissa and, Umda Begam, 
the second widow of the said Mehdi Ali and his daughters. 
They contended that under the purchase of May, 1853, 
Baldeo became the owner to the extent of the said 10 biswas 
share, or at least to the extent of his vendor’s interest, that 
the mgstgage money had been paid off out of the usufruct of 
the property, and that he had been in proprietary and adverse 
possession of the 10 biswas share for more than 12 years. 
They also contended that the auction sale of March 20, 1854, 
of the remaining 10 biswas was “upheld and confirmed, in 
spite of an objection taken by the then defendants, judgment- 
debtors, and the auction purchaser’s name had all along been 
entered in the revenue papers.” l 


The plaintiffs filed a reply to the defendants’ written 
statement on the 8th February, 1904, in which they contended 
that the mortgage still subsisted and that they were stil] 
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entitled to redeem, the statutory period of 6o years npt 
having elapsed. With regard to the auction sale of Mafch 
zoth, 1854, they admitted that decrees were passed, and that 
a 10 biswa share in mauza Lohari along with shares in'some 
other village were advertised forsale, But “the fact is that 
the share in mauza Nizampur was sold in execution of the 
aforesaid decrees, and the amount due under those decrees 
was paid off and the sale of mauza Lohari was stopped.” With 
regard to the transaction of May 27, 1853, they denied that 
Ashraf-un-nissa had any title to convey, and also that Baldeo 
Sahai had gained title by adverse possession, As a member 
of the joint family he was one of the mortgagees and could 
not set up adverse possession against his mortgagor. 


Eleven issues were settled, but so far as now material 
they related to the title of Ashraf-un-nissa at the date of the 
conveyance of May 27, 1853, and the effect of Baldeo Sahai’s 
possession thereunder, and also to the question of Sheo 
Lal’s alleged purchase at the auction sale of March 20, 1854. 
They were summarized in the judgment of the High Court 
as follows :— 


(t) Had Ashraf-un-nissa a daughter living when her 
husband Mehdi Ali died? 

(2) If not, what is the effect of the transfer of the 27th 
May, 1853, by her to Baldeo Sahai? 


(3) As to the remaining 10 biswas were they actually 
sold and purchased by Sheo Lal or not? 


Upon the first point the courts below differed, the Subor- 
dinate Judge finding upon the evidence think that Ashraf- 
un-nissa had a daughter, and that she was alive at the death 
of Mehdi Ali, with the result that “she was owrtr of ¥ 
share in the village on her behalf, and through her daughter 
and transfer of the remainder yẹ (?34) was without any 
right.” The High Court, on the other hand, found “that the 
evidence will not support the finding that Mehdi Ali had 
a daughter by Ashraf-un-nissa, who survived him,” with the 
result that under Shia law Ashraf-un-nissa did “not inherit 
any immovable property from her husband,” 

Assuming that Ashraf-un-nissa had no title by inheritance 
from Mehdi Ali, the Subordinate Judge found “that Baldeo 
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Ae name was recorded in the revenue papers through 
the safe-deed. His name must have been recorded in place 
of Ashraf un-nissa as owner.” He added: “ Baldeo Sahai 
himself was sole and separate purchaser of 10 biswas. In res- 
pect of this portion he did not stand in the shoes of his father 
Sheo Lal. Entry of his name in revenue papers through 
his purchase was commencement of his possession. It was 
completed in 1863 by removal of his father’s name from the 
share as its mortgagee. His possession amounted to redemp- 
tion by usufruct. As through his purchase he stood in 
shoes of the mortgagor in respect of a moiety of Lohari, his 
possession in respect of it was adverse to the original owner.” 


On the third point the Subordinate Judge found: that 
“the evidence on the record satisfies me that Sheo Lal had 
purchased ro biswas of Lohari on the 20th March, 1854,” 


His judgment accordingly concluded : “Sheo Lal became 
full owner of a moiety of Lohari through his purchase of 
1854, It was made for discharge of Mehdi Ali’s debts. The 
sale is binding on his heirs. From what has been said above, 
it follows that Baldeo Sahai, through his purchase and conti- 
nued adverse possession, had become full owner of the moiety 
he had purchased, and that he had inherited the other moiety 
from his father on his death in 1870, The plaintiffs have no 
right left in Lohari to claim its redemption.” 


In the High Court the defendants took up definitely 
the position that it was immaterial whether Ashraf-un-nissa 
had a daughter or not ; “ that as she was in possession of 
half of „Lohari in lieu of her dower, she could in that right 
convey «good title by the sale-deed of May 27, 1853.” The 
High Court, however, pointed out that possession had all 
along remained with the mortgagees, and that the widow 
never obtained it, and that if she had obtained possession, 
her right to hold it was neither heritable nor transferable, and 
was restricted in its enjoyment to herself personally, 


With regard to Baldeo Sahai’s title by adverse posses- 
sion, the finding of the High Court was that he had never 
ceased to be mortgagee, and could not by any act of his 
own render his possession adverse to the mortgagor during 
the continuance of the mortgage, The first court had found 
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that from 1848, the date of an alleged disagreement wit 
father, Baldeo Sahai had lived separately and carried op his 
business separately, but that there had been no parition, 
The High Court found that “ the separation between father 
and son was merely one of convenience, and that the family 
remained to all intents and purposes a joint family,” and 
that Baldeo Sahai has not abandoned his rights in, the 
ancestral property, and with them his rights as one of the 
mortgagees of Lohari. 


With regard to the auction sale of March 20, 1854, the 
High Court said of the evidence relating to it: “ We agree 
with the lower court that it proves that the remaining 10 
biswas of Lohari were actually sold and purchased by Sheo Lal 
at the auction sale of March 20, 1854, and that he has been 
in possession ever since.” Asa matter of law, it decided: 
“ We think we ought to presume that Musammat Umda was 
appointed by the court to act in those suits as gurdian of 
her minor children ; and we also think that the power to 
appoint a guardian ad Złem is inherent in every court of 
civil jurisdiction. The sale proceedings were a continuation 
of the suits which had been brought and the decrees which 
had been obtained against Musammat Umda in her own right 
and as guardian of her infant daughers.” For a report of the 
judgment of the High Court see 

Musafar Ali Khan v. Parbati, [1907] 1. L. R., 29 All, 640, 


Against the decree of the High Court both the plaintiffs and 
the defendants appealed to His Majesty in Council, The 
two appeals were consolidated by an order in Cotncil. 


Str Robert Tintay, K. C. (with him B. Dube) stor the 
defendants :—Ashraf-un-nissa had a daughter, who survived 
Mehdi Ali, and on the death of the daughter the widow 
succeeded to her share. And although the share, to which 
she succeeded was according to law less than one-half, she 
was treated by the other heirs of Mehdi Ali to have succeed- 
ed to one-half. Her title passed to Baldeo Sahai on May 27, 
1853, when 10 biswas of Lohari were sold to him by 
Ashraf-un-nissa. Baldeo Sahai remained in possession of 
that share for more than 12 years before the institution of 
the suit, and even if Ashraf-un-nissa had no title, which 
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seal convey, itis submitted that Baldeo Sahai’s title 
is peMected by adverse possession as against the plaintiffs. 
It is, However, contended that Baldeo was a member of a 
joint Hindu family, which held possession as mortgagees, 
and that Baldeo Sahai cannot set up a title by adverse 
possession, But, as the Subordinate Judge has found, Baldco 
. lived separate from his father, and carried on money-lending 
business with the money supplied by his-maternal grand- 
mother. At the time of the purchase he had separate property, 
from which the purchase was made, and Baldeo Sahai 
acquired this ro biswas as his own. He did not come into 
possession as mortgagee and his possession is adverse. As 
regards the other 10 biswas it is submitted that the lower 
courts are right in dismissing the suit in that respect, 


De Gruyther, K. C. (with him AH. Cowell, for the plaintiffs. 
—The question is, what title passed by the sale deed of May 
27,1853? The deed recited that Ashraf-un-nissa “ remained 
the heir of half of the estate of the deceased in lieu of the 
dower debt.” The law is that ifa widow has possession of 
the property, she is entitled to retain it as against the heirs 
of her deceased husband until her dower debt is paid by 
them or discharged from the profits of the property. But 
if she is not in possession, she has no right to claim it, Here 
Ashraf-un-nissa never had possession and she had no title 
to possession even against Mehdi’s heirs. The defendants 
rely upon this deed, but Ashraf-un-nissa therein claims 
nothing as heir, and, as a matter of Jaw, she has no title as 
heir, even if she claimed as such. It is, therefore, submitted 
that the defendants acquired no title under that deed of 
conveyafice, as Ashraf-un-nissa had no title, which she 
could convey. Next, has she any other title? She would 
have a title, if she had a daughter, who survived her deceased 
husband. -But it is submitted that she had no such daughter. 
In the deed of May 27, 1853, she sets up no title either as 
her daughter’s heir or as the heir of Mehdi Ali. Even if 
she had a daughter, she would be entitled to the daughter's 
share only, which is not one-half in this case, Reference was 
made to e 


Indian Evidence Act (No, I of 1872), section 32., 
61 
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The next question is, whether Baldeo Sahai we 
with his father on May 27, 1853, the presumption is“that 
he was joint unless the defendants prove that hg was 
separate. The burden of proof is on the defendants, who 
have failed to discharge it, as found by the High Court. 
Baldeo Sahai’s possession, therefore, must be that of the 
mortgagees, and could not be adverse to the plaintitts 


_ who claim through the mortgagor. 


As regards the remaining 10 biswas sold on March 20, 
1854, at an auction sale in execution of a decree the purchaser, 
under such circumstances, acquires the right, interest and 
title of the judgment-debtor. These 10 biswas are alleged to 
be sold as Umda’s 10 biswas. But she was not entitled to the 
whole of 10 biswas. She could not convey the shares of her 
daughters, Again no sale certificate is produced and the 
evidence on record does not make it clear what was sold. 
There is evidence to show that Nizampur was advertised for 
sale at the same time and that Lohari was exempted from 
the sale. It is submitted that the decrees were satisfied from 
the proceeds of the sale of Nizampur. Reference was made to 

Sinbhunath Panday v, Golab Singh, [1887] L. R., 14 1. A, 77. 


Sir Robert Finlay, K. C., in reply: No claim to redeem was 
made until the institution of the present suit, although the 
daughters attained the age of majority long ago. The 
youngest became a major about 1870. The plaintiffs say 
that the mortgage is paid off, but the Subordinate Judge 
found as a fact that it was paid off long ago in 1863. Beyond ' 
all doubt Baldeo Sahai was the purchaser and took posses- 
sion as such. (He was stopped), 


The judgment of their Lordships was delivered BY . 


SIR JOHN EDGE.—These are consolidated appeals from 
a decree of the High Court of Judicature for the North- 
Western Provinces at Allahabad, dated the 13th June, 1907, 
which partly affirmed and partly reversed a decree of the 
Subordinate Judge of Saharanpur, dated the 14th July, 1904, 
by which the suit had been dismissed. 


The suit was brought on the Ist September, 1903, to 
obtain proprietary possession of 13 biswas, 6 biswansis, 
3 tanwansis, 634 kachwansis and a fraction of the 20 
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biswag of mauza Lohari. The plaintiffs’ case briefly was 
that one, Mehdi Ali, whose representatives in title they 
alleged’ themselves to be, had in 1846 mortgaged the shares 
in mauza Lohari, possession of which they claimed, to Sita 
Ram and his son Sheo Lal; that the mortgage debt had 
been discharged by the usufruct; and that the defendants 
were the representatives of the mortgagees and still held 
possession under no other title; and the plaintiffs claimed 
a decree for proprietary possession and for mesne pro- 
fits. The case of the defendants was that they held pos- 
session not under the mortgage of 1846, but under a 
private sale of the 27th of May, 1853, of 10 biswas of mauza 
Lohari, and under an auction sale of the 20th March, 1854, 
of the remaining ro biswas of mauza Lohari, which sales 
th-y alleged were made in order to discharge debts which 
had been contracted by Mehdi Ali. In effect the defend- 
ants’ case was that by reason of the sales of 1853 and 1854 
the equity of redemption in the shares which were mortgag- 
ed in 1846, passed to those through whom they claimed title. 
It was also contended on behalf of the defendants that 
they were not precluded from setting up a title by adverse 
possession by the fact that possession of the shares in suit 
had been originally obtained under the mortgage of 1846. 


The facts as found by the Board are briefly as follows :— 


On the 22nd July, 1846, Mehdi Ali, who owned the whole 
20 biswas of mauza Lohari, borrowed Rs. 4,000 from Sita 
Ram and his son, Sheo Lal, and executed in their favour 
a mortgage for the term of two years of the shares which 
are the subject of this suit. The mortgage was usufructuary 
and the mortgagees were putin possession under it. Inci- 
dentally it may be mentioned that the Subordinate Judge 
found as a fact that the mortgage debt had been discharged 
by the usufruct before 1863. If it were necessary in this 
appeal to decide that issue, their Lordships would probably 
not be prepared to dissent from that finding of the Subordi- 
nate Judge. 


Mehdi Ali, wko was a Shia Muhammadan, died on the 
oth January, 1852, and left surviving him two widows. Ashraf- 
un-nissa: and Umda Bagam, and certainly three daughters 
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who had been born to him by Umda Begam. Through one 
of those daughters, Askari, who subsequently married and 
left issue, the plaintiffs claim title. It has been contended 
on behalf of the defendants thar Mehdi Ali also left surviving 
him a daughter born to him by Ashraf-un-nissa, On behalf of 
the plaintiffs it has been contended that Mehdi Ali left surviv- 
ing him no daughter by Ashraf-un-nissa and that Ashraf-un- 
nissa was a childless widow. In the view which their Lordships 
take of this case it is immaterial whether Mehdi Ali left, or did 
not leave, a daughter surviving him by Ashraf-un-nissa, It 
may, however, bs mentioned that after Mehdi Ali’s death, for 
some reason which the evidence does not explain, ro biswas 
of mauza Lohari were treated as the share of Ashraf-un-nissa, 
and the remaining 10 biswas were treated as the share of Umda 
Begam and her three daughters. 


Mehdi Ali died heavily in debt, and after his death in 
1852, suits to recover debts which were due by him were 
brought by his creditors against Ashraf-un-nissa, Umda Begam, 
and her three daughters, as the representatives of Mehdi Ali, 
and money decrees were obtained in those suits. One of 
those suits was brought by Sheo Lal on the 8th July, 1852, 
on a bond payable on demand, to recover with interest Rs. 
2,000 which Sheo Lal had lent to Mehdi Ali on the 29th 
May, 1849. In that suit Sheo Lal obtained a decrce for 
Rs. 2,786-5-6, principal and interest, against Ashraf-un-nissa, 
Umda Begam, and the three daughters of Umda Begam 
all of whom were sued as the heirs of Mehdi Ali. Under 
that decree the 20 biswas of mauzai Lohari were attached. 
On the 5th of May, 1853, a sale proclamation was made 
fixing the 20th of June, 1853, as the date for tle auction 
sale of the 20 biswas in execution of the money decree. On 
the 19th of May, 1853, Sheo Lal, through his pleader, applied 
-to the court to remove the attachment in ordér to enable 
the defendants in that suit to pay the decree money by a. 
private sale of the estate of Mehdi Ali, deceased. On that 
application the court removed the attachment, On the 27th 
May, 1853, Inaet Husain, acting under a power-of-attorney, 
which had been executed for that purpose by’ Ashraf-un-nissa 
and had been duly registered, executed on her behalf a sale 
deed of 10 biswas of mauza Lohari in favour of Baldeo Sahai, 
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sà of Sheo Lal, the consideration being Rs. 7,500. In that 
sale Weed it was stated that two-thirds of three saés of the 
20 bwas of mauza Lohari had been fromthe 22nd of Janu- 
ary, 1846, in the exclusive possession of Sita Ram and Sheo 
Lal, under the mortgage for Rs. 4,000 of 1846, from Mehdi 
Ali to them, and it was stated that Mehdi Ali had died, and 
had left a considerable amount of debt unpaid, that Ashraf- 
un-nissa has remained the heir of half the estate of Mehdi Ali 
in lieu of her dower debt ; and in order to satisfy the decrees 
held by, and the debts due, to Sheo Lal, she made an absolute 
sale of the 10 biswas share to Baldeo Sahai. It was by the 
sale-deed agreed that Rs. 2,000 of the purchase money should 
be left with Baldeo Sahai, and that he should have power 
to pay the Rs. 2,000 to the mortgagee and to redeem the 
subject of the sale, In the deed the ro biswas were described 
as Ashraf-un-nissa’s share. After that sale the 10 biswas 
were entered in the revenue papers as Baldeo Sahai’s share 
by private sale. Baldeo Sahai obtained possession of the 
10 biswas share and held possession of the share until he 
died in 1895, when the defendants as his representatives 
obtained possession. 


It has been contended on behalf of the plaintiffs, first, that 
Ashraf-un-nissa had no title to the 10 biswas share in mauza 
Lohari, and, consequently had no title which she was capable 
of passing by the sale deed, and, secondly, that Baldeo Sahai 
was a member with his father, Sheo Lal, of a joint Hindu 
family, and that the family held possession as mortgagees 
and could not set up a claim of adverse possession against 
the representatives in title of Mehdi Ali, the mortgagee of 
1846:¢ 

It has not been suggested that Ashraf-un-nissa had any 
interest in mauza Lohari which she could sell other than such 
interest, if any, in the immovable property of Mehdi Ali as 
she obtained nnder the Shia law as his widow. Her right to 
dower did not confer upon her a saleable estate in mauza 
Lohari. If she had not borne to Mehdi Ali a daughter who 
survived him, Ashraf-un-nissa as his widow took no title to 
any share jin mauza Lohari. If, on the other hand, as 
the defendants have contended, Ashraf-un-nissa had borne to 
Mehdi Ali a daughter who survived him for a few months,. 
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Ashraf-un-nissa’s share as his widow, and the share of pis 
daughter, which on that contention came to her on‘ the 
daughter’s death, did not together amount to a 10 biswas 
share in the mauza, If Ashraf-un-nissa had any other title 
in 1853 to the to biswas share which she purported to sell 
to Baldeo Sahai, it has not been shown what it was or how 
she had obtained it. But it is not necessary to consider 
what title, if any, Ashraf-un-nissa had to the 10 biswas share, 
as by the sale-deed of the 27th May, 1835, Ashraf-un-nissa 
sold to Baldeo Sahai such interests, if any, as she had in the 
10 biswas of mauza Lohari, and Baldeo Sahai got possession 
of the ro biswas, and in course of time obtained a title by 
adverse possession to the whole 10 hiswas or any portion of 
that share which Ashraf-un-nissa may not have been empower- 
ed to sell tohim, and that title became indefeasable unless 
he or the defendants who claim under him were precluded 
from setting up a title of adverse possession, 


The High Court found as a fact that Baldeo Sahai was 
in 1846, and continued to be, a member of the joint Hindu 
family, of which his father Sheo Lal had been a member, and 
on that finding of fact decided that Baldeo Sahai’s possession 
and the possession of the defendants as his representatives 
had always been that of mortgagees, and consequently that 
Baldeo Sahai and those who claim under him were precliided 
from setting up any title of adverse possession to any portion 
of the share which was mortgaged in 1846 to Sita Ram and 
Sheo Lal. Their Lordships are unable toagree with the 
findings of fact of the High Court upon which that decision 
was based. At the date of the mortgage of 1846, Baldeo Sahai 
was undoubtedly a member of the joint Hindu family, of 
which Sita Ram and Sheo Lal were members, and that family 
was governed by the law of the Benares School of the Mitak- 
shara. Their Lordships, however, find on evidence, which 
they consider is unimpeachable, that in 1847 or 1848, owing 
to disputes in the family, Baldeo Sahai ceased to be joint in 
food and joint in business with Sheo Lal, but no partition 
of the family property was then made, and thenceforward 
during their lives Baldeo Sahai and Sheo Lak had been 
separate in food and in business, Their Lordships also find 
that when Sheo Lal and Baldeo Sahai ceased to be joint in 
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feod and in business, Baldeo Sahai received a present of a 
conăderable sum of money from his grandmother, with which 
he chrried on the business of a money-lender on his own 
account, and that out of his separate self-acquired property he 
found the purchase money ot Rs. 7,500 of the sale deed of 
the 27th of May, 1853. Theoral evidence showing a'separa- 
tion is in their Lordships’ opinion confirmed by the terms of 
that deed. Ashraf-un-nissa purported to sell the 10 biswas to 
Baldeo Sahai as a person who was not a mortgagee under the 
mortgage of 1846. So far as the 10 biswas which Ashraf-un- 
nissa purported to sell to Baldeo Sahai on the 27th of May, 
1853, their Lordships find that a title at least of adverse 
possession has been established and that the defendants are 
not precluded from setting up that defence. 


Their Lordships concur with the finding of the Subordi- 
nate Judge and the finding of the High Court that the 
remaining 10 biswas share in mauza Lohari was sold to Sheo 
Lal on the 20th of March, 1854, at an auction sale held in 
execution of a decree for money which had been obtained by 
a creditor of Mehdi Ali, ina suit brought against Umda 
Begam and her three daughters as the heirs and representa- 
tives of Mehdi Ali, and Sheo Lal obtained possession and held 
it until he died, when his interest passed to his son Baldeo 
Sahai as his heir. 


The plaintiffs failed to establish any title by way of 
redemption or otherwise to any interest in mauza Lohari, 
aud their suit was rightly dismissed by the Subordinate 
Judge. 

Their Lordships will humbly advise His Majesty that the 
appeal of the representatives in title of Baldeo Sahai be 
allowed wtth costs and the decree of the High Court be 
varied by dismissing the appeal to that Court with costs, 
‘and that the appeal of Saiyid Muzaffar Ali Khan and other 
plaintiffs to His Majesty in Council be dismissed with costs, 


Barrow, Rogers and Nevill, Solicitors for the defendant. 


Ranken Ford, Ford and Chester, Solicitors for the plaintiffs, 


J. M. P. Appeal allowed and cross-appeal dismissed, 
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PRIVY COUNCIL. 


DURGA PRASHAD SINGH 
versus 


BRAJA NATH BOSE AND OTHERS. 


Land law in Bengal—Ghatwali and Digwari tenures—Mineral rights— 
Ghatwals tn the Birthum district—Digwars in the Manbhum district 
—Suit by zamindar to establish his rights to minerals underlying lands 
held on Digwari tenure—Government, whether a necessary party. 


Digwari tenure is similar to Ghatwa/i tenure. It was granted origin- 
ally in consideration of the performance of military service, to which 
police duties were attached. The tenure is hereditary and inalienable, 
The Digwar is appointed by the Government and liable to be dismissed 
by the Government for misconduct. On dismissal the next male heir, if 
fit for the office, is appointed. 


The position of Ghatwals of pargana Sarhat in the north-western part 
of the Birbhum zamindari and that of the Digwars in Manbhum in 
respect of mineral rights commented on. 

The zamindar of pargana Jharia, a permanently-settled estate, 
brought a suit, without making the Government a party, to establish his 
right to minerals underlying two mauzas situate within his zamindari and 
held by the Digwar of one of the two mauzas on Digwari tenure at a 
fixed annual rent payable to the zamindari : 

Held, that the mineral rights remained in the zamindar in the absence 
of proof that the said rights were vested in the Digwar before or at the 
time of the permanent settlement, if the said mauzas were then held on 
Digwari tenure, or, that the zemindar were parted with his mineral rights 
to the Diewar ; 

fleld, also, that the Government was not a necessary or a proper party 
to the suit, and that the rights of the Government, whatever they were, 
would not be prejudiced or affected by the result of a suit to which it was 
not a party. 

Brojanath Bose v. Durga Prasad Singh, [1907] I. L. R, 34 Cal, 

753, reversed. 
Kumar Hari Narain Singh Deo Bahadur v. Sri Ram Chakravarti, 
[i910] L. R., 37 I. A, 136, referred to. . 

APPEAL from a judgment and decree of the High Court 
at Calcutta, dated the 18th day of March, 190g, which set 
aside a decree of the court of the Subordinate judge of 
Manbhum, dated the 14th day of June, 1904. 


VOL, TX] PRIVY COUNCIL. 463 


The Subordinate Judge decreed a suit brought by the 
appellants, as plaintiffs against the first two respondents and 
another, as defendants, for a declaration of his rights to the 
minerals lying under two villages named Tasra and Rahra- 
band, situate within his ancestral zamindari, for a permanent 
injunction restraining the defendants from working for coals, 
and for other relief. On appeal, the- High Court dismissed the 
suit, The third respondent, Thomas Henry Wheeler, was 
made a party to the appeal as the liquidator of the respond- 
ent, the Tasra Coal Company, Limited, under an order of the 
High Court, dated the 30th day of July, 1907. The questions 
for decision in the appeal were ; (1) whether the respondents 
had acquired any right or title to the minerals lying under 
the said two villages situate, as found by both courts in India, 
within the ancestral zamindari of the appellant ; and (2) 
whether the suit was liable to be dismissed for the non- 
joinder of the Government as a defendant. 


On the 18th day of December, 1903, the appellant, as 
plaintiff, instituted a suit in the court of the Subordinate 
Judge of Manbhun, against the respondent, Braja Nath Bose, 
(defendant No. 1), one Allan Mathewson (defendant No. 2), 
and the respondent, the Tasra Coal Company, Limited (defen- 
dant No. 3), as defendants, The plaint alleged that the appel- 
lant was the proprietor of the permanently-settled zamindari of 
pargana Jharia, within which the villages of Tasra and 
Rahraband were situated ; that one Digambar Singh had held 
the said villages under an ordinary zjara settlement on 
payment of an annual rent of Rs. 64; that in the year 1888 
the Deputy Commissioner of Manbhum appointed the res- 
pondeng, Braja Nath Bose, as Digwa? in succession to the said 
Digambar Singh, and put him in possession of the said villages; 
that from the time of his appointment in 1888, the respond- 
ent, Braja Nath Bose, had paid, and was still paying, the said 
annual rent of Rs. 64 ; that, on the 2nd day of January, 1892, 
the respondent, Braja Nath Bose, who had no title to the 
minerals lying under the said villages, executed a permanent 
lease to work the said minerals in favour of the defendant, 
Allan Mathewson, who subsequently assigned the lease to the 
respondent, the Tasra Coal Company, Limited; that the 
Tasra Coal Company, Limited, had removed 8,250 tons of 
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coal, worth Rs. 16,500, and were still working the coal mines. 
The plaintiff prayed for a declaration of his right and” title 
to the minerals lying under the said villages, for a perm&nent 
injunction restraining the defendants from working the 
mines underneath the said villages, and for damages in 
respect of the value of the coal removed, 


The respondent, Braja Nath Bose, by his written state- 
ment, contended that the Government was a necessary party 
to the suit, and that the suit was barred by limitation, He 
denied that the said Digambar Singh had held the said 
villages under an ordinary vara settlement, and that the ap- 
pellant, as zamindar, had a right to the minerals lying under 
the said villages. He alleged that “ the said two mauzas be- 
ing property held in Digwar? right, the Digwar appointed for 
the time being, from time immemorial, renders police service 


to the Government, and holds possession ofthe said two 


mauzas in suit in Digwart jagir right, together with all the 
proprietary rights to all things therein, both above and below 
the surface, by paying the Digwari Panchak rent to Govern- 
ment, formerly through the plaintiffs predecessors and now 
through the plaintiff, at the rate of Rs. 64a year”; that he 
had paid and was still paying the said Digwart Panchak 
annual rent of Rs, 64 through the appellant or his predecessor ; 
that on the death of one Akbar Singh, a former Digwari, his 
daughter’s son, Pahalwan Singh, was appointed Digwart, and 
on the death of the latter his son, Matu Singh, got the ap- 
pointment, but he was removed for mis-conduct, and was 
succeeded by Digambar Singh, on whose dismissal for mis- 
conduct he, the respondent, Braja Nath Bose, “ was in 
December, 1887, appointed Digwar of Ghat Tasra, acgording 
to the order of the Deputy Commissioner of Manbhum, and 
obtained possession of the two mauzas in suit, which are 
being held in possession by virtue of Digwarz right, from 
long before the advent of the British Government, together 
with all rights both above and below the surface thereof ; and 
he has accordingly been in possession of them ”; that from be- 
fore the time of the British Government, the Digwari Panchak 
rent for Tasra was realized by the Government and from 
“the time of the decennial settlement it is being realized 
through the zamindar for the sake of convenience”; that 
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the appellant zamindar had no right whatever in the said 
villages beyond the right of collecting the Panchaki 
rent of Rs, 64 a year; that, on the 2nd day of January, 1892, 
he granted a permanent lease of the surface and sub-soil 
rights in the two villages to the defendant, Allan Mathewson, 
with the consent of the Deputy Commissioner of. Manbhum ; 
and that the defendant, Allan Mathewson, and his assignee, 
the respondent, Tasra Coal Company, Limited, had been 
in possession of the said two villages under him. 


The defendant, Allan Mathewson, pleaded that by an 
indenture, dated the 3rd day of September, 1894, he had 
assigned all his rights under the lease, dated the 2nd day of 
January, 1892, to the respondent, the Tasra Coal Company, 
Limited, and that the plaintiff had no cause of action against 
him. 

The respondent, the Tasra Coal Company, Limited, 
also filed a separate written statement, wherein it relied upon 
the pleas raised by the respondent, Braja Nath Bose, and 
further alleged that “long prior to the advent of the British 
power in India,the then Government of the country assigned 
the.entire rights, including the underground of the lands 
comprised in the mauzas in suit, subject to the payment 
of a quit rent, for the miantenance of the Digwar and his 
subordinates... sesser The lands constituted a 
Digwari ‘or Ghatwali’ tenure, which was subject to the 
usual incidents of such a tenure; such as (a) the perform- 
ance of the public services attached thereto ; (4) succession 
to the post and the emoluments thereof, according to the 
rules of primogeniture and the impartibility of the tenure 
amongs@ the descendants of the original holder; (c) the 
inalienability of the tenure by the holder thereof, and its 
non-liability to sale in satisfaction of his debt ; (a) the liabi- 
lity of the incumbent to dismissal, and the consequent depri- 
vation of the tenure for misconduct or neglect in the 
performance of the duties entrusted to him”; “that under 
the former Government of the country, as also under the 
British Government, the Jands of the mauzas in suit were 
held by succegsive Digwars, who performed the duties set 
forth above, and paid the quit rent to the Government for 
the time being or the representative thereof,” The respondent 
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CIVIL. company also denied that the said villages were in- 

1911-12 cluded in the permanent settlement of the pargana 

== Jharia, and that they were the property ofthe appellant 
Durga Prashad r : 

Singh or his predecessors, and contended that only the quit rent 

a payable for the tenure to the Government was included in 
Braja Nath ; 

Bose. the permanent settlement, but admitted that the quit rent 


continued to be paid to tbe appellants’ predecessors and the 
appellant, The Subordinate Judge framed the following 
issues :— 


1. Is the Government a necessary party? Can the 
suit proceed in the absence of the Government? © 


2. Is the claim barred by limitation? 


3. Has the plaintiff any right to the minerals in the 
mauzas in dispute? 


4. Is the defendant No.1 an gardar under the plain- 
tif? 
5. Is the plaintiff entitled to the injunction asked for ? 


6. Is the plaintiff entitled to any damages? The 
amount, if any, of the same? 


Of these, the second, fifth, and sixth issues are not now 
material. 


On the first issue the Subordinate Judge held that the 
Government was not a necessary party, and that omission 
to make it a party was not, therefore, fatal to the suit., He 
decided the second issue in favour of the appellant. With 
regard to the third and fourth issues he was of opinion that 
the appellant was the zamindar of the said villages, which 
were included in” his ancestral zamindari for asseqsment at 
the time of the permanent settlement ; that the proprietary 
right in the soil of those villages was vested in the appellant ; 
that it was not proved by the defence that the Digwars of 
the said villages were independent talukdars, and, as such, 
were the proprietors of the soil of those villages ; that the 
tenure set up by the respondents was not proved to have 
existed before the year 1845 ; that the said tenure was service 
tenure, meaning thereby that there was a grant to the holder 
thereof of the office of Digwar, who was remunerated by the 
use of the surface land of the said villages ; that neither the 
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respondent, Braja Nath Bose, nor any of his predecessors 
in office had acquired any right to work the minerals lying 
under the said villages, and that the right to work the said 
minerals was in the appellant. The respondents also con- 
tended that the tenure in this case was analogous to certain 
Ghatwali tenures in the district of Birbhum, and that the 
incidents, which included the mining rights of those tenures 
must be held to be the incidents of the tenure in question. 
But the Subordinate Judge held that those GAatwa/: tenures 
in Birbhum were created by statute, and the incidents attach- 
ing to them, could not be extended to all the other Ghatwali 
tenures in the district of Birbhum, much less could they be 
extended to the tenure in the present case, where the villages 
in respect of which the same was set up were situated in 
another district. On the fifth and sixth issues he came to the 
conclusion that the appellant was entitled to the injunction he 
prayed for, and to recover Rs, 1,854-1I-0 on account of the 
value of the coal already removed. In the result he decreed 
the appellants’ suit, with costs, against the first two respond- 
ents, 


The respondents, Braja Nath Bose and the Tasra Coal 
Company, Limited, appealed to the High Court at Calcutta. 
The appeal was heard by two learned Judges, who agreed 
with the Subordinate Judge that the suit was not barred by 
limitation ; and that the appellant was the zamindar of the 
said villages, which were included in his ancestral zamindari 
for assessment at the time of the permanent settlement. 
They further agreed with the Subordinate Judge that the 
respondents had failed to prove that the Digwars of the 
said villages were independent talukdars, but were of opinion 
that no adverse conclusion could be drawn from that fact 
against them. They, however, held that the Government 
was a necessary party to the suit, and came to the conclu- 
sion that the evidence for the defence was sufficient to es- 
tablish the existence of the Digwart tenure set up as far back 
as the year 1814 ; and that the position of the Digwar in the 
present case was analogous to that of the statutory Ghatwals 
in the district ofs Birbhum, with the result that the mineral 
rights in dispute did not belong to the appellant zamindar. 
They were, also, of opinion that the tenure in this case was 
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created as a permanent tenure at a fixed rent, and that the 
respondent, Braja Nath Bose, as the holder thereof. possessed 
all underground rights, including mining rights, in the absence 
of any evidence of an express reservation of such rights in 
favour of the appellant zamindar. In the result they re- 
versed the decree of the Subordinate Judge, and passed a 
decree dismissing the appellants’ suit with costs. For a 
report of the judgment see 

Borojanath Bose v. Durga Prasad Singh, [1907] L. L. R., 34 Cal., 753. 

The appellant, thereupon, appealed to His Majesty in 
Council. 

Sir Robert Finlay, K. C. (with him G. E. A. Ross, and J. M, 
Parikh), for the appellant :—The question of Limitation has 


been decided in favour of the appellant by both courts in 
India. - 


De Gruyther, K. C—I do not desire to press that 
point. ; 

The High Court has failed to appreciate the view of the 
Subordinate Judge. Lotbandi papers on record show that 
the mauzas in question were included in the zamindari of 
the appellant at the time of the permanent settlement. 
When the appellant, who is the zamindar of Jharia, was in- 
vested with police powers in 1814, the mauzas were given 
by way of remuneration for police services to the Digwar, 


[LORD MACNAGHTEN :—What is a digwar ?] 


A digwar isa watchman. He isa police officer and was 
originally appointed, in this case, by the zamindar. He was 
the zamindar’s agent to do police services, The reference 
is irresistible that the digwar’s tenure was a limiteg. tenure, 
He never had the minerals. Property in land is in the 
zamindar. Both courts in India have found that the mauzas 
were within the zamindari of the appellant. The digwar is 
only a tenure-holder, and unless'he can show that he got 
the minerals from the zamindar, it must be presumed that 
the rights to minerals are still vested in the zamindar. The 
digwar here is indifferently described as the zyardar, etmamdar 
and digwar. The first time, when the mauzase were described 
as “digwari” was in 1845. There is no evidence to show 
that they constituted digwari mauzas at the time of the 
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permanent settlement. The burden of proof lies on the 
_ respondent to prove that the minerals were granted by 
the zatnindar to the digwar, and to show how the atgwar 
came to possess them. l 


[LORD ROBSON.—The mauzas are endowed for the per- 
formance of digwarz duties, The possession of minerals by 
him is-inconsistent with his holding them for services. If the 
High Court is right, it follows that wherever the zamindar 
allows such a tenure, he must part with his mineral rights,] 


The High Court relied upon the case of 
Sri Ram Chakravorti Kumar Hari Narayan Singh, [1905] L L. R, 
33 Cal, 54; 3 C. L- J., 59, 
which was reversed on appeal to the Privy Council : see 
Kumar Hari Narayan Singh v. Sri Ram Chakravarti, [191 o] L-R., 
37 1. A., 136, 
where it is laid down that where a village is shown to be a 
mal village of the gamsndar’s zamindari estate, as it is shown in 
this case, the zamindar must be presumed to be the owner 
of the underground rights thereto appertaining, in the absence 
of evidence that he ever parted with them. The High Court 
also relied upon 
Rajah Nilinoni Singh v. Bakranath Singh, [1882] L. R, 9 I. A, 104; 
I. L. Ra 9 Cal, 187 ; f 
but there is nothing about minerals in that case. The analogy 
of the Birbhum GAatwa/: tenure does not apply to the digwart 
tenure in this case. The High Court has held that the 
Government is a necessary party to the suit, and as the 
Government is not made a party, the suit must be dismissed. 
But the Gévernment have disclaimed their right to minerals 
in permanently-settled districts in Bengal. 


[LORD MACNAGHTEN.—I do not think you need labour 
that point. The Government is not a party to the suit and 
the decree would not bind it.] 


The Government is not a necessary party. Reference was 
made to the 


e 
Code of Civil Pfocedure (Act XIV of 1882), section 578 ; and 


Act V of 1908, Order 1 Rule 9. 
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CIVIL. De Gruyther, K. C.(with him Dunne), for the respondents— 
roEt-i2, the Tasra Caol Company and its liquidator :—The real 
Durga Prashad question is what is Digwari tenure and what are its inci- 
Singh dents? Who grants the tenure? The digwar claims grant 

Braja Nath from the Government and not from the zamindar, There is - 
ose. no grant with us, but we have evidence commencing from the 


year 1845 down to the present time, which establishes the 
-incidents of the digwari tenure in this case. The Govern- 
ment appoints the digwar and may dismiss him. The 
Government can resume the mauzas. It is, therefore, sub-— 
mitted that the proprietary rights in the mauzas are vested 
in the Government and not inthe zamindar. The rent of 
Rs. 65 is quite inadequate except with the services to be 
rendered. The servicesto be rendered are public services 
and not personal services to the zamindar. The lands are 
impartible and inalienable. They are held by one, man. 
When a mortgagee attempted to sell the mauzas under 
a decree for sale, the Government stepped in and stopped the 
sale. It was held that the mauzas were digwari lands. The 
zamindar never interefered with succession to the mauzas 
or the increase of rent, In an inquiry held in 1862-63 the 
mauzas were considered digwast. The mauzas are not 
permanently settled with the zamindar. In 1792, the 
Government released the zamindars from police services, and 
the settlement with them in 1793 did not include service 
lands. Only mal lands were included in that settlement. 
His view was adopted by the Sadar Court in 1816. The 
lotbandi papers do not show that the mauzas were settled 
with the zamindar as his af lands. The case of 

Hari Narain Singh v. Sriram Chakravarti, [1gio] L.R, i I. A., 136, 
has no bearing on the, present case. There the zamindari 
was mai and the zamindar being the proprietor was held 
entitled to minerals unless it was proved that he parted with 
his rights thereto. Here the zamindar receives the rent of 
Rs. 64 on behalf of the Government. The evidence shows 
nothing more than that. This tenure is analogous to 
ghatwali tenure of the nature described in the preamble to 
the Bengal Regulation XXIX of 1814, and when this 
is the case, the incidents of the ghatwali tenure apply to this 
tenure: 
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Rajah Nilmoni Singh v. Bakranath Singh, [1882] L. R., 9 1. A. 104. 


The burden of proof rests entirely on the appellant, who 
has fafled to show how he acquired rights to the minerals 
under the mauza, which were never zal and in respect of 
which there could be no presumption that they were included 
in the permanent settlement. Reference was made to 

Bengal Regulation I of 1793, section 8, C. 4; ‘ 

Reg. VII of 1799, section 29, C. 2; 

Harrington’s Analysis, Vol. 11, 236, and Vol. III, p. 509. 

Str Robert Finlay, K. C.,in reply. 

The case of 

Raja Lelanund Singh Bahadoor v. The Bengal Government, [1855]6 

M. L A, IOL 

shows that ghazwali lands were included in the zamindari 
when permanent settlement was made. It conveys that the 
presumption, that ownership in such lands vests in the 
zamindar, exists in the absence of any proof that there is a 
tenure incompatible with the ownership vesting in the zamin- 
dar. Digwar’s ownership of minerals is inconsistent with his 
office. The zamindar is the owner of the mauza subject 
to tenures modifying his ownership. Again, the minerals are 
vested either in the Government or the zamindar. The 
Government disclaimed all rights to the minerals, It must, 
therefore, follow that they are vested in the zamindar, But 
in any case the digwar cannot own the minerals. 


The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—The suit out of which the present 
appeal arises was brought by the zamindar of pargana 
Jharia, 4 permanently-settled estate, in order to establish his 
right to the minerals underlying mauzas Tasra and mauza 
Rohrabund. The two mauzas are within his zamindari. 
They are both held by the Digwar of Tasra on Diewri 
tenure ata fixed rent of Rs. 64 per annum payable to the 
zamindar. 


Digwari tenure is similar to Ghatwalr tenure. It was 
granted originally in consideration of the performance of 
military servige, to which police duties were attached. The 
tenure is hereditary and inalienable. The Digwar is appoint- 
ed by the Government and liable to the dismissed by the 


CIVIL, 


191-12, 


Durga Prashad 
“Singh 


a, 
Braja Nath 
Bose. 


Lord 
Macnaghten 


CIVIL? 


IQLI-12. 
Durga Prashad 
Singh 


Braja . Nath 
Bose, 


Lord. 
Macnaghten. 


472 PRIVY COUNCIL. [A, L. I. R. 


Government for misconduct. On dismissal the’ next male 
heir, if fit for the office, is appointed. 


In 1892 the Dzgwar of Tasra granted a a lease 
of the coal mines underlying the two villages. The lease 
became vested in the Tasra Coal Company, Limited. The 
Company took possession and raised and sold a large quan- 
tity of coal. 

The zamindar asked for a declaration of right, an account, 
and an injunction. 


The Subordinate Judge of Manbhum gave judgment in 
favour of the zamindar. On appeal to the Calcutta High 
Court that judgment was reversed and the suit was dismissed 
with costs. f 


The case was argued at considerable length in both the 
courts below and fully discussed before this Board. 


Two points, and two points only, were seriously argued. 
It was contended (1) that the Government ought to have 
been made a party tothe suit, and that in the absence of 
the Government the suit was defective and ought to be 
dismissed ; and (2) that the Digwar had a proprietary right 
in the underground minerals, 


The High Court decided: both points in favour of the 
defendants. 


In their Lordships’ opinion the Government is not a 
necessary or a proper party to this suit. Apparently the 
Government does not claim the minerals under permanently- 
settled estates. However that may be, the Government has 
never claimed the minerals under the two mauzas or either 
of them, or put forward any claim inconsistent with the rights 
now asserted by the zamindar. The rights of the Govern- 
ment, whatever they are, will not be prejudiced or affected 
by the result of a suit to which it is not a party. 


The second point seems equally clear. The two mauzas 
are within the plaintiffs zamindari.° Both the courts below 
have so held. The permanent settlement was made with the 
zamindar of Jharia. No separate settlement gvas made with 
the Digwar of Tasra, if there was a Digwar of Tasra at the 
cate of the permanent settlement, which seems more 
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than, doubtful. No attempt was made to prove that the 
sninieyal rights now in question were vested in the Digwar 
before or at the time of the permanent settlement if the 
hands were then held on Digwarz tenure. Nor is there the 
slightest evidence tending to show or to suggest that the 
zamindar ever parted with his mineral rights to the Digwar. 
Mineral rights were~ vested in the GAatwa/s of pargana 
Sarhat in the north-western part ofthe Birbhum zamindari, 
but those Ghatwads paid their rent direct to the Government, 
and in other respects they were in avery peculiar position, 
-They were dealt with by Regulation XXIX of 1814. They 
obtained the right to lease the minerals by the Act No. 5 of 
1859. With every respect to the learned Judges of the High 
Court noinference can be drawn from the circumstances of 
their case that the Digwars in Manbhum had similar rights 
or powers. 


The learned Judges on appeal seem to have been misled 
by a decision of the High Court in the case of Kumar Hari 
Narayan Singh Deo Bahadur v. Sttram Chakravarti, which 
was afterwards reversed by this Board, and is reported in 
L. R, I. A. XXXVII., p. 136. There certain persons, called 
Goswanis or Gossaius, priests of a Hindu idol, to which a 
certain village had been assigned ona permanent debottar 
tenure at a small annual rent granted a lease of the underly- 
ing minerals. The High Court held that the mineral rights 
were vested in the Gossains. But it was laid down by this 
` tribunal that it must be presumed that the mineral rights 
` remained in the zamindar in the absence of proof that he 
had parted with them. 


Their Lordships will therefore humbly advise His Majesty 
thatthe appeal ought to be allowed, andthe decision of the 
High Court reversed, with costs, and the decree of the learned 
Subordinate Judge restored, 

© The respondents will pay the costs of this appeal, 


J. M. P. f Appeal allowed. 
E. Dalgado, Solicitor for the appellant. 


Burton, Yeates and Hart, Solicitors for the 2nd and ard 
respondents. 


The 1st respondent did not appear. 
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BHAGWAN DAS 
versus 
RAJ NATH.® 


Attachment—Claim—Property attached in possession of and standing 
tn the name of some person other than the judgment-debtor—Code of 
Civil Procedure (Aci XIV of 1882), sections 278, 280, 281 — Question of 
possession not decided —Jurisdiction. 


An objector may raise an objection to the attachment of property 
not only on the ground that he is in posession of it, but also on the 
ground that he has an interest in the property attached, and that, 
having regard to sections 278, 279, 280 and 281 of the Civil Procedure 
Code, when an executing court disallows the claim of an objector, the 
court has jurisdiction to do so notwithstanding the fact that -t 
erroneously does not go into the question of possession but disallows the 


objection on some other ground, 

SECOND APPEAL”from a decree of H. W. Lyle, Esq., 
District Judge of Agra, modifying a decree of Babu Shiva 
Prasad, Subordinate Judge. 

Suit for possession. 


One Kishori Lal was the owner of the property in dispute 
and other property. On the 5th of August, 1888, he made a 
simple mortgage of all the properties to Nizam-ud-din. After 
that, he, on the 22nd of December, 1888, mortgaged them to 
Kirpa Dayal who obtained a decree on their mortgage on 
3rd July, 1889. The prior mortgagee was no paty to this 
suit. The prior mortgagee, Nizam-un-din, on 20th August, 
1889, got a decree on his mortgage without impleadgng the 
subsequent mortgagee. The latter purchased the property, 
on 20th June, 1891, in execution of his decree and afterwards 
obtained actual possession. By the consent of the two 
mortgagees, the sale proceeds were first applied to the satis- 
faction of the decree on the prior mortgage, but a balance re- 
mained unsatisfied. Then,on 13th: September, 1898, Kirpa 
Dayal sold the property to one Bhagwan Das, and afterwards 
Durga Prashad got a portion of the property by. pre-emption. 
Nizam-ud-din then purchased the property in execution of his 

° S, A. No. 504 of 1911, 
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decree and obtained formal possession on 21st February, 1900. 
In 1904, the plaintiff, Raj Nath, attached this property, actual 
possesion of which was with Bhagwan Das and Durga Prashad 
in execution of asimple money-decree against Nizam-ud-din. 
. Objections under section 278 of the Civil Procedure Code 
of 1882 were filed and were disallowed on 4th July, 1904. 
The plaintiff got the property sold and purchased it himself 
and‘obtained formal possession on the gth October, 1904. 


The present suit for possession was brought on 9th 
October, 1909. 


G. W. Dillon, for the appellant, submitted that the order 
of the 4th July, 1904, was not such an order as could be final 
under section 281 of the Code of Civil Procedure, 1882. It 
was not an order under that section. It was merely a 
summary order which did not decide any thing on the point 
of possession. It was not a case of erroneous decision and 
the plaintiff's suit could not succeed on the ground that that 
order was not contested: 


He cited 

Badri Prasad v, Muhammad Yusaf, |1877] 1. L. R, 1 All, 381. 

Jaggabandhan Bose v. Srimatichachji Bibi, |1871] 8 B.L. R, 39 
(App.) (S. C. 16 W. R., 22.) 

The latter case is exacly in point and it was followed and 
distinguished in 

Gooroo Das Roy v. Sona Monee Dosia, [1873] 20 W. R. (C. R.) 345- 

Srimunnto Hajrañh v. Syed Tajooddeen, [1874] 21 W. R (C. R.) 409. 

It was still good law. 


The present suit was filed 19 years after, and during the 
whole.,of that time, the appellant was in possession. The 
appellant’s possession is gua mortgagee and hence he could 
not be liable for mesne profits. The sale having béen made 
with the consent of the prior mortgagee and the sole proceeds 
having been applied in satisfaction of his decree, he did not 
get anything in the subsequent sale. 


He referred to 
WManmohiney Dasee v. Radha Kristo Das, [1902] 1. L. R, 29 Cal, 543. 
Tej Bahadur Sapru, for the respondent, submitted that 
the objections on which the order of 4th July was passed, 
had been filed under section 278, and a third party need only 
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say that the property was not liable to attachment. The 
grounds mentioned in section 279 had been made: more 
specific than in section 278. A court might be compktent 
to go into the question of possession, but the legislature never 
intended that it should go into that question. Having regard 
to sections 279, 280, it did not follow that a court was bound 


- to go into that question, 


He cited 

Sardhari Lal v. Ambika Parshad, [1888] 1. L. R. 15 Cal, 521. 

Malkarjun v, Narhari, [1900] 1, L. R., 25 Bom, 337. 

The court which passed the order had jurisdiction, and 
even if that order was bad, it was final until set aside. The 


` order might not be correct but it was an order purporting to 


a 


be under section 276. , 

The aggrieved party was entitled to bring a suit to set it 
aside within a year, It was entirely immaterial if the order 
was erroneous. The conclusiveness of an order did not 


- depend upon its correctness, but upon the question whether 


the court which passed it had jurisdiction. 
G. W. Dillon, was heard in reply. 
The judgment of the Court was delivered by 


TUDBALL, J.—One Kishori Lal was the owner of the pro- 
perty in dispute and other property. On the 5th of August, 
1888, he made a simple mortgage of all those properties 
in favour of Nizam-ud-din, Subsequently, on the 22nd of 
December, 1888, he mortgaged them to Kirpa Dayal and 
others who, on their mortgage, obtained a decree on the 3rd 
of July, 1889, without impleading the prior mortgagee, 
Nizam-ud-din. The latter, on the 2oth of August,@1882, 
obtained decree upon his mortgage without impleading 
Kirpa Dial and others. Kirpa Dial and others executed their 
decree against the mortgaged property, and purchased it ‘on 
the 2oth of June, 1891. They obtained actual possession after- 
wards. When they applied for the sale of the mortgaged 


property, Nizam-ud-din put in an application to the effect 


that he had no objection to the sale of the property, provided 
the sale proceeds were first applied to the satisfaction of 
his own decree. The court granted that application, and 
the whole sale proceeds were applied to the satisfaction of 


` 
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the decree in favour of Nizam-ud-din. A balance, however, 
remained unsatisfied. Kirpa Dial, after obtaining actual 
possedsion of the property sold it privately on the 13th of 
September, 1898, to Bhagwan Das. Durga Prasad succeeded 
in pre-empting a portion of the property sold by Kirpa Dial 
to Bhagwan Das. Nizam-ud-din, on the 22nd of July, 1899, 
brought the property to sale in execution of his own decree 
and ‘purchased it himself. He obtained formal possession on 
the 21st of February, 1900. In 1904, the plaintiff, Rajnath, 
attached the property, formal possession of which had been 
obtained by Nizam-ud-din, and the actual possession of 
which was with Bhagwan Das and Durga Prasad, in execu- 
tion of a simple money decree against Nizam-ud-din. Bhag- 
wan Das and the representatives of Kirpa “Dial filed objec- 
tions under section 278 of the Civil Procedure Code of 1882. 
Those objections were disallowed on the 4th of July, 1904. 
Durga Prasad took no objections. The plaintiff got the 
property sold, and purchasing it himself, obtained formal 
possession’ on the 19th of October, 1904. He, then, on the 
oth of October, 1909, instituted a suit for actual possession of 
the property against Bhagwan Das and Durga Prasad. The 
relief sought by him is that the defendants may be ejected 
from the property and the plaintiff put in proprietary posses- 
sion thereof, that if the defendants be allowed to redeem, they 
should pay Rs. 2,250, the amount due to the plaintiff, and 
that the mesne profits for the past three years may be award- 
ed. The court of first instance gave the plaintif a decree 
for possession with mesne profits with the condition that the 
defendants should be allowed to retain possession of the 
property, provided they pay Rs. 2,250 without fixing any 
period@for the payment of that sum. Two appeals were pre- 
ferred from the decree of first court, one by Durga Prasad 
and the other by Bhagwan Das. The court of first appeal 
allowed the appeal of Durga Prasad on the ground that as he 
had taken no objection under section 278, he was not bound 
by section 283 of the Code of Civil Procedure of 1882, and 
that as he was in possession of the property as the represen- 
tative of Kirpa Dial, the only remedy which the plaintiff as 
the haa a of Nizam-ud-din, had against him was a 
suit for foreclosure and that as the suit brought by the plaintiff 
against Durga Parshad was nota suit for foreclosure, it must 
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stand dismissed. Regarding the appeal of Bhagwan Das, the 
lower appellate court came- to the following conclusion, Bhag- — 
wan Das objected under section 278 of Act XIV of 188), His 
objection was overruled, and the court came to the conclusion 
that the property which was in his possession was liable to sale 
in execution of the decree of Nizam-ud-din and his remedy 
was, if he was dissatisfied with that order, to have instituted 
a suit under section 283. As he did not do so, ‘the order 
of the court, dated the 4th of July, 1904, became final bet- 
ween him and the plaintiff. The court found that in this 
view of the case, Bhagwan Das was the representative of 
Kirpa Dial, a puisne mortgagee, and that the plaintiff was the 
representative of Nizam-ud-din, the prior mortgagee, and that 
on payment of the money due to Nizam-ud-din, f. e, such 
part of Rs, 2,250,as was proportionate to the amount of the 


_ property in his possession, Bhagwan Das would be entitled 


to retain possession of the property. The lower appellate 
court also fixed no period for the payment of the money. 
It also gave the plaintiff a decree for mesne profits for three 
years. Bhagwan Das comes to this court in second appeal, 
and the points argued are, that the order of the 4th of July, 
1904, was passed without jurisdiction, and that therefore it 
may be treated as a nullity, and that the possession of the 
appellant and his predecessors which began on the zoth of 
June, 1891, ripens by prescription into ownership and dis- . 
entitles the plaintiff from succeeding in a suit for possession, 
and that the order as to mesne profits passed against him 
(Bhagwan Das), is incorrect. In support of the first conten- 
tion the learned Counsel for the appellant relies upon Badri 
Parshad v. Muhammad Vusaf('), and /aggabandhu Bose v, 
Srimatichachi Bibi (8), Manmohiney Dasseev. Radha Krishto 
Dass ($), and an unreported ruling of this Court in Second 
Appeal No. 751 of 1874, decided on the 25th of July, 1874, 
The substance of his argument is, that under sections 278, 279, 
and 281 of Act XIV of 1882, an executing court has jurisdic- 


. tion only to determine the question of possession, and that if 


such court passes an order under section 281 without going 
into the question of possession, that order is ultra vires and 
t 
(1) [1876-78] I. L. R, 1 AlL, 381. (2) [1871] 8 B. L. R., App., 39. 
` (3) [1902] 1. L. R., 29 Cal, 543. 
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without jurisdiction. The learned advocate for the respond- 
ent ig answer to the point taken by the learned counsel for 
the appellant says that it is not correct to say that an execut- 
ing court in dealing with an objection taken to the execution 
of a decree under the sections of the Code already referred to, 
has no jurisdiction, unless that court goes into the question of 
the - possession of the property held either by the judgment- 
debtor or the objector. That court, according to the conten- 
tion of the learned advocate for the respondent, has jurisdic- 
tion either to allow or disallaw the objection, and if that 
court does not go into the question of possession, it only does 
an act which is wrong but which is within the jurisdiction 
of that court. In support of his arguments the learned 
advocate for the respondent relies on Sardhari Lal v. Ambika 
Prasad (1) and Malkarjan v. Narhari (23). He submits 
that the ruling in 8 B. L. R, App. 39, so far as it lays 
down that an order under section 246 of the Code of Civil 
Procedure of 1859, corresponding to section 281 of the Code 
of 1882, without dealing with the question of possession is a 
nullity, is not, in view of the rulings of their Lordships of 
the Privy Council in I. L. R, 15 Cal, 521 and I. L. R. 25 


Bom., 337, a correct exposition of the law. Regarding - 


I. L. R, 1 All, 381, he says that it does not lay down that 
an order passed by an execution court under section 246 of 
the Code of Civil Procedure of 1859, without dealing with 
the question of possession is without jurisdiction. We have 
carefully gone through sections 278, 279, 280 and 281 of the 
Code of Civil Procedure of 1882, and we have no doubt that 
an objector may raise an objection to the attachment not 
only ow the ground that he is in possession of it but also on 
the ground that he has an interest in the property attached, 
and we have no doubt that having regard to the language of 
those sections when an executing court disallows the claim of 
an objector under section 281, the court has jurisdiction to do 
so notwithstanding the fact that it erroneously does not go 
into the question of possession but disallows the objection on 
some other ground, The result of our finding is that the 
order of 4th July, 1904, is conclusive between the parties, and 
it cannot now be contended that Nizam-ud-din is not the 
owner of the property under the sale in execution of his own 

(1) [1888] I. L. R, 15 Cal, 521 (2) [1901] I. L. R, 25 Bom., 337. 
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decree subject, of course, to the equities in favour of the puisne 
mortgagee or his representative who was no party to the suit 
brought by Nizam-ud-din. The contention of the learned 
Counsel for the appellant that the order as to mesne profits is 
wrong is, in our opinion, having regard to the circumstances 
of the case, a valid contention, The plaintiff in this case re- 
presents the prior mortgagee, and the defendant is a represen- 
tative-in-interest of a puisne mortgagee. That being the 
relation between the parties, the question of mesne profits 
cannot arise on any account, As the property in dispute was 
first sold in execution of a decree obtained by Kirpa Dial 
and others with the consent of Nizam-ud-din, and as the sale 
proceeds were applied to the satisfaction of Nizam-ud-din’s 
own decree, and as only a portion of his decree remained 
unsatisfied, in equity Nizam-ud-din or the plaintiff, who is 
the representative-in-interest of Nizam-ud-din, is entitled to 
put the property to sale in accordance with the order passed 
on the 4th of July, 1904, for the recovery of the balance only 
to which Nizam-ud-din was entitled. Moreover, the plaintiff 
as the representative-in-interest of Nizam-ud-din is entitled 
only to proceed with the realization of a share of that balance 
proportionate to the share of the property which remained 
in the possession of Bhagwan Das after the success of 
the pre-emption suit by Durga Prasad against him. That 
being so, it is desirable to have findings on the tollowing two 
points — 

(1) What was the balance which remained due to 
Nizam-ud-din on the 22nd of July, 1899, after the 
satisfaction of the bulk of his decree from the 
_proceeds of the sale held on the 2oth of June; 1891? 

(2) What is the proportionate value of the property 
which remained in the possession of Bhagwan Das 
after the success of the pre-emption suit by Durga 
Prasad against him as compared with the value 
of the entire property mortgaged to Nizam-ud-din 
on the 5th of August, 1888? 

The court below will be at liberty to take such additional 
evidence as the parties may adduce. Ten days will be 
allowed for objections on return of the findings. 


Issues remitted, 
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NAWAL SINGH >œ 
VErsus 
: KING-EMPEROR.* 

Å S 
Code of Criminal Procedure (Act V of: 1898), section 476-—“ Court? mean» 

ing of—Expediency no ground of revision—Code of Crvil Procedure 

(Act V of 1908), section 115. af 

The word “court” in section 476 of the -Code of Criminal Procedure 
includes the successor of the Judge before whom the alleged offence was 
committed, 

Bahadur v. Eradatullah, i. L. R., 37 Cal., 642, followed. 

Whether a.particular order is expedient or not is not a ground on 
which the High Court can interfere in revision under section 115 of the 
Civil Procedure Code. 


CIVIL REVISION from an order of Saiyed Jawad Husain, 
Subordinate Judge of Saharanpur, 


A. H. C. Hamilton and W.-Wallach, for the petitioner. 
A. E. Ryves, for the Crown (opposite party). 


The following judgment was delivered by 


BANERJI, J.—This is an application for the revision of 
an order made by the Subordinate Judge of Saharanpur, 
directing the prosecution of the applicant for the offences 
mentioned in that order. It appears that one Sumat 
Prasad brought a suit against the applicant and others on 
two promissory notes. This was suit No. 200 of 1906, In 
answer fo the claim, the applicant denied the genuineness of 
one of the promissory notes and pleaded payment of the 
amount of the other and produced a receipt. As regards both 
the promissory notes the court of first instance held the 
defendant’s pleas to be false and found in favour of the plain- 
tiff The decree of that court was made on the 15th of April, 
1908, On the 25th of May, 1908, the plaintiff, Sumat Prasad, 
made an application to the court for sanction to prosecute 
the defendant? to the suit for falsely verifying their written 
statement and for committing forgery in respect of the receipt 

e Civ. Rev. No. 145 of 1911. 
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produced. Meanwhile the defendants preferred an appeal to 
this court on the 12th of May, 1908. Thereupon, it appears, 
the Subordinate Judge refused to take action and directed the 
application to be shelved, giving leave to the plaintiff to 
review his application after the decision òf the appeal by 
this court. The appeal was dismissed by this court on the 
19th of January, 1910. The. plaintiff thereupon asked the 
court to revive the application for sanction and to grant him 
the sanction he had applied for. The application was reject- 
ed on the 13th of February, 1911. But on that date the 
successor of the Subordinate Judge, who had originally tried 
the suit, made an order directing an enquiry to be made 
under section 476 of the Code of Criminal Procedure. Unfor- 
tunately this Subordinate Judge was transferred from the 
district and the case was heard by his successor, who, on the 
16th of November, 1911, ordered the prosecution of the 
applicant for offences under sections 193 and 471, Indian 
Penal Code. It is the correctness of this order which is 
challenged in the application before me. One of the grounds 
of the application was that the Subordinate Judge had no 
jurisdiction to make the order passed by him, This ground 
is, in my opinion, untenable. The word “court” in section 
476 includes, as was held by a recent Full Bench of the 
Calcutta High Court in Bakadurv. Eradutullah Mallick(') 
the successor of the Judge before whom the alleged 
offence was committed. The learned Subordinate Judge, 
therefore, had jurisdiction to make an enquiry under section 
476 and to pass an order under that section. It is next 
urged thaton the ground of expediency and in view of the 
delay which has taken place in making the order, this 
Court ought to interfere. I am of opinion that this Court is 
unable to interfere with the order of the court below. In 
accordance with the rulings of this Court, the present 
application could only be preferred under section 115 of 
the Code of Civil Procedure. The case does not come 
within the perview of that section. The Court had juris- 
diction to make the order and committed no illegality 
in passing it. Whether the order was expedient or not is 
not a ground on which this Court can interfere under the 


(1) [1910] I. L. R., 37 Cal, p. 642, 
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provision of the section mentioned above. No doubt, action 
should be taken under section 476 as promptly as possible. 
But there were circumstances in this case, which might have 
justified the delay. However, I do not wish to go into that 
question inasmuch as, in my opinion, this Court cannot inter- 
fere in the matter. I dismiss the application but make no 
order as to costs, 


Application dismissed. 


ISMAIL KHAN 
VEFSUS 
MITHU LAL AND oTHERS.* 


Transfer of Property Act (Act IV of 1882), Chapter V—Lease— 
Grove—Transferavility of. 


Where a plot of land is let for the purpose of planting a grove 
thereon, the lease is one which comes so nearly within the description 
of lease in Chapter V of Act IV of 1882 that the incidents thereof may 
be attached to it, and it is not governed by the provisions of the Tenancy 
Act. A grove, therefore, as such, is transferable by the holder of it, 
and the relationship between the contracting parties is not put an end 
to thereby. f 


SECOND APPEAL against the decision of Babu Jagat 
Narain, Additional Subordinate Judge of Aligarh, confirming 
the decree of the Munsif of Aligarh. 


The plaintiff, a zemindar of village Sherpur, brought a suit 
against “Phe defendants, the transferees from one Lekhraj, 
Lekhraj planted a grove with the permission of the zemindar 
and regularly paid rent for it. He sold his rights to the 
defendants on November 11, 1909, and died shortly after- 
wards. The plaintiff sued for a declaration that the transfer 
was invalid and passed no rights to the defendants, The 
courts below dismissed the suit, ; 


The plaintiff appealed. 
t 
Abdul Raoof, for the appellant. 
°S, A. No, gor of 1911. 
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Civ. A grove-holder had no right to transfer the grove. He 
1912 was a tenant within the meaning of that term as defined in 
Ismail Khan the Tenancy Act and his interest was not, therefore, transfer- 
+ v. able. 
ithu Lal, ‘ 
He cited 


Kausilla v. Gulab Koer, [1899] I. L. R4 21 All, 217. 

Kasim Meah v. Bande Hussan, [1883] I. L, R, 5 AlL, 616. 

Ruttonjee Edulji Shet v, -The Collector of Tanva, [1867] 11, M. 1. 
A., 295. 

Fakir Sonar v, Musammat Khuderun and another, [1870] N.-W. P. 
H. C, R, 251. 

Ajudhya v. Sital, [1881] I. L. Ry 3 All, 567. 

Peary Lul Banerji, for the respondents. 


The real question in this appeal is whether Lekhraj had 
a transferable interest. It is now part of the common law 
of the land that a person who plantsa grove with the per- 
mission of zemindar, is entitled to retain possession so long 
as the grove retains its character as such and the rent is duly 4“ 
paid. There is nothing to show that this right was a mere 
personal right. The Tenancy Act does not purport to deal 
with the interest of a grove-holder but deals with agricultural 
tenancies ; and a grove-holder is not an agricultural tenant. 
The Transfer of Property Act allows all interest to be trans- 
ferable except those specially mentioned in that Act or the 
transfer of which is prohibited by some other law. There 
is nothing in any law or custom to show that the interest 
of a grove-holder is not a transferable interest. All that 
the transferee derived is the right to remain in possession, 
as Lekhraj would, on payment of rent, as long as, the grove 
retained its character as such, 

Badri Pershad v. Bhim Sen, |1893] A.W. Ny, I 

Haider Ali Khan v. Ganga and anothe , [1906] A. W. N., 204. 


Abdul Raoof, heard in reply. 


t 
The following judgment was delivered by 
Knox, J. KNOX, J.—This appeal arises out of a suit brought by one 
Haji Muhammad Ismail, who in his plaint describes himself 
as proprietor and lambardar of a certain mahal, He alleges 
in his plaint that one Lekhraj-has been for more than twelve 
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years cultivator of certain land assessed to certain rent ; that 
three months ago Lekhraj died without leaving any heir, 
and that in consequence of this he, as zamindar, became pro- 
prietor of the land, trees and pucka well standing thereon. 
The defendants Nos, 1 and 2 according to him, allege that 
they have purchased the land, the trees and the well, under 
a sale deed executed by Lekhraj and are now obstructing 
plaintiff's possession. He prays that he may be declared to 
bein proprietary possession of the property, that the sale 
deed be declared null and void as against himself and that a 
perpetual injunction issue restraining the defendants from 
offering any obstruction. The defendants Nos. 1 and 2 
admit that the plaintiff is proprietor and lambardar of the 
mahal in question and that Lekhraj has been a cultivator 
of the land in dispute set out in the plaint. On the other 
hand, they say that the land was taken by Lekhraj assessed 
to rent for the purpose of planting a grove and constructing 
a well, that the grove and well was constructed with the 
permission of the zamindar and that for more than twelve 
years Lekhraj has been exercising full proprietary powers 
in respect of the well and grove. The rights of Lekhraj 
were transferred to the defendants upon payment of consider- 
ation. This is how the plaintiffs now appellant, and the 
defendants Nos. 1 and 2, now respondents, state their case. 
The claim of the plaintiff was dismissed by the court of 
first instance and the lower appellate court confirmed the 
decree of dismissal. The lower appellate court has found 
that the grove was planted by Lekhraj on the zamindar’s 
land with his permission, and that Lekhraj continued to pay 
the rent assessed and afterwards rent at an enhanced rate to 
the zamindar. Thereason given by the lower appellate court 
for confirming the decree of dismissal is (1) that the plaintiff 
could not have ejected Lekhraj, if he wanted to do so, and 
in support of this it relies upon the case of Harder Ali Khan 
v. Gangu ('), and (2) that he could not have ejected the 
purchasers from Lekhraj, and for this it relies upon a case 
decided by the Board of Revenue, Badri Prasad v. Bhim 
Sen (2?) There is also a finding that no custom or con- 
tract to the aontrary has been proved. ` 


(1) [1906], W. N., p- 204. (2) [1893] A. W. N, p n 
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The plaintiff comes here in second appeal and puts for- 
ward the following pleas :— 


(1) That the transfer of a grove-holder is not allowed by 
law in the absence of any custom or contract to the contrary ; 
(2) that the cases relied on by the lower appellate court have 
no bearing upon this case; and (3) that the transferee is a 
trespasser in the eye of the land and is liable to ejectment. 
The learned Counsel for the appellant referred me to the ° 
case of Kasim Mianv. Bande Hasan (‘). The circumstan- 
ces of that case are of a peculiar nature. Certain occupancy 
tenants under the impression that they were tenants at fixed 
rates of the land transferred a grove and the zamindars sued 
to have the sale set asidé and to eject vendee on the ground 
that the transfer of an occupancy holding was illegal under 
section 9 of Act No. XII of 1881. It was held in that case 
that the transfers of trees on a holding is no less invalid than 
the transfer of the holding itself; that the contract in both 
respects was equally void, the vendor having no transferable 
interest in either the land or the standing trees, and therefore 
the transfer had altogether to be declared null and void. 
The case before me is not one in which the vendors are 
occupancy tenants and itis not one which falls under Act 
No. XII of 1881. The relationship between the parties is 
not one which as the law now stands falls within the provi- 
sions of the Tenancy Act No. II of 1901. The parties appear 
tohave recognised this for the plaintiff—the Jorun of litigation 
as the civil court—and the defendant raised no objection. 
The position seems to me to fall rather within chapter V of 
Act No. IV of 1882. A lease is there defined as the trans- 
fer ofa right to enjoy immoveable property madg.for a 
certain time or in perpetuity in consideration of money, &c., 
&c., to be rendered periodically to the transferor by the 
transferee. Inthe present case sucha transfer was made 
and the consideration was the money to be rendered periodi- 
cally. If it be contended that there is no certain time shown 
to have been stipulated between the parties, the answer 
seems to me to rest upon the practice and custom of these 
provinces that a lease of grove land exists for such time as 
the trees stand on that land. No written instrument was 


(1) [1883] I. L. R, 5 All, 616, 
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` necessary as the-agreement had been made long before 1904. 
Even if the contract between the parties be not one which 
strictly falls within Chapter V of Act No IV of 1882, it comes 
so nearly within it that the incidents given for the one may 
be fairly attached to the other. A lease falling within chapter 
V of Act No, IV of 1882 is a contract whereby the lessee 
may transfer absolutely-or by way of mortgage or sub-lease 
the whole or any part of his interest in the property and 
any transferee of such interest or part may again transfer it ; 
see clause (j) of section 108. Such a lease also determines 
upon the happening-of events set out in section r11. There 
being no contract proved to the contrary, Lekhraj was en- 
powered to transfer his interest absolutely and the relation- 
ship between the two contracting parties has not been put an 
end to by any of the events set out in section 111. It was 
also contended on the part of the appellant that the land- 
holder is the owner of the trees in a grove and in support of 
this I was referred to Kasim Mian v. Bande Husain (*), and 
also to the decision by their Lordships of the Privy Council 
in Rottonji Eduljt Shet v. The Collector of Tanva (3). 
‘At page 313 their Lordships say that “the trees upon the 
land were part of the land and the right to cut down and 
sell those trees was incident to the proprietorship of the 
land.” I cannot find that the land with reference to which 
this pronouncement of their Lordships was made in any way 
corresponds with the what is known as grove land in these 
provinces. What I have said in this case is in no-way 
intended to have any bearing on the right which landlords 
or tenants may or may not have in chance trees planted upon 
lands, The case of Kasim Mian was, as I have already pointed 
out, the case of an occupancy tenant. The question is not 
an easy one to decide. Butas matters stand and as the 
circumstances of this case stand, it seems to me that the 
proper order is to dismiss this appeal with costs. 


A.C. M, Appeal dismissed. 
(1) [1883] I. L. R, 5 All, 616. (2) [1867] 2 M. IL. A., 295, 
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Civil. ALI BAKHSH AND OTHERS 
T012: VErSHS 
March, is. BARKATULLAH AND OTUERS.* 


——— 


GRIFFIN, J. Agra Tenancy Act (At L1 of 1901), section 22— Success‘on— Whether per- 
CHAMIER, J. sonal law of parties willaffect the rale—Male lineal descendanis— 
: Dect ee for joint possession. 


Held, that the personal law of the parties has nothing to do with 
the rule of successiva which is laid down by section 22 of the Tenancy 
Act. 


Held, that the grandsons of the last occupancy tenant were his male. 
lineal descendants and therefore entitled to share in the tenancy, There 
is nothing in law to piohibit the granting of a decree for joint possession. 


t 


SECOND APPEAL from the decree of S. R. Daniels, Esq., 
L C. S., District Judge of Moradabad, modifying the decree 
of Babu Sarup Narain, Munsif of Moradabad, wh.o decreed . 
the plaintiff's. claim. 


The facts of the c.se are as follows :— 


One Chhidda, a Mahomedan occupancy tenant, left four 
sons, the defendants appellants, and three grandsons by a 
predeceased son—the plaintiffs-respondents, The revenue 
court entered, on the basis of possession, the names of the 

R defendants to the exclusion of the plaintifs. Hence the 
plaintifs sued for joint possession The Munsif decreed 
the claim for joint possession over one-fifth of the holding, 
Both parties appealed. The District Judge practically up> 
held the decree of the Munsif modifying it as regards the 
payment of costs, 

Defendants appealed. 

The case came up for hearing before Knox, J., who, on 
January 30, 1912, referred it to a Division Bench of two 
Judges, 

Referring order. 
KNOX, J.—The question raised in this appeal appears to 


be res integra, The only authority quoted to me is Blura 
e S.A No, 5c6 of 1911, 
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v. Shahab-ud-din (1), I think it expedient that the case 
should be laid before a bench of two Judges, 

A. H. C Hamilton, for the appellants :—According to 
the personal law of the Mahomedans the plaintiffs would 
have got. nothing. Surely it was never the intention .of 
the legislature to alter completely the Mahomedan law of 
succession by the enactment of section 22 of thé Tenancy 
Act. Although it does to a certain extent override the 
personal law, the courts should carry gut the provisions 
of that section in a Way so as to” harmonize them 
with the pérsonal law. of the parties. When among “the 
male lineal.descendants” the sons are alive, the sons ofa 
predeceased son can have no right whatever to the occupancy 
of the holding. 


[CILAMIER, J.—Your contention is that the nearer would 
exclude the more remote. But section 22 does not say so.] 


When the statute law has superseded the personal law of 
the parties, the former is to be followed, but where the statute 
is silent, the personal law applicable to the parties should, 
so far as possible, be followed. 


[CHAMIER, J.—You cannot read that section as meaning 
one thing for the Hindus and another for the Mahomedans. 
It applies to all persons; whether Hindus, Mahomedans or 
Christians.] ` 


The operation of that section is to be considered as sub- 
ject. to the personal law of the parties so far as the latter is 
not inconsistent with the former. The law of succession of 
the Hirfdus and Mahomedans have not been wholly abrogat- 
ed by the provisions of section 22, In several cases, decided 
by this Court, the principle of the right of survivorship among 
joint tenants -has been recognized. It follows from this that 
the personal law of the parties is to be taken into considera- 
tion so far as it.can consistently be done in interpreting clause 
(a) of section 22 of the Tenancy Act. It is submitted that 
the “ male lineal descendants ” are to succeed first, as provid- 
ed by section 32, but that they are entitled to preference in 
the order of succession, according to ihe personal law to 
which they are subject. ë 

(1) [1907] I. L. R., 30 All, 128, 
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[CHAMIER, J.—As regards joint possession, is there any 
thing to show that the plaintiffs were not entitled to claim it ?] 
The old rulings in favour of that view are no longer good 


law in view of the provision of Order 21, Rule 35, clause 2, 
of the new Code. 


Mohan Lal Sandal, for the respondents:—The main 
question in dispute is, whether the plaintiffs took equally 
with the defendants in which case the plaintiffs’ share 
would be three-sevenths of the holding and not one-fifth, 
over which the lower courts have given a decree in favour 
of the plaintiffs. The parties are entitled to share in the 
occupancy holding, per capita and not per stirpes. Although 
this point was not pressed in the lower appellate court, the 
respondents can raise this point here by filing cross-objections. 

Shanker Lal v. Sarup Lal, [1911] 8 A. Li J. Ra, 1297. 


The personal law of the parties had nothing to do with 
the order of succession provided by section 22 of the Tenancy 
Act, and there is no warrant for holding that the nearer 
“ male lineal descendant” would exclude the more remote. 

Bhure v. Shahab-ud-din, [1907].1. L, R., 30 All, 128. 

A. H. C. Hamilton, heard in reply. 


The judgment of Court was delivered by 


GRIFFIN, J.—One Chhidda, a Mahomedan, was an 
occupancy tenant of a holding. He died, leaving four sons 
and three grandsons, the sons of a deceased son. The 
latter brought the suit out of which this appeal has arisen, 
claiming possession of a $th share of the occupancy holding, 
The court of first instance gave the plaintiffs a decree for 


` ith share in the holding, #¢, the extent of the shafe which 


their father would have been entitled to, if he had been alive. 
on the death of Chhidda. Both parties appealed to the 


: lower appellate court. The plaintiffs’ appeal was dismissed. 


The defendants’ appeal was successful so far that the decree 
of the first court was modified and in lieu of a decree for 
possession a decree was given declaring the plaintiffs to be 
joint sharers in the holding to the extent of jth. The 
defendants appeal against the decree of thè lower appellate 
court and the plaintiffs have filed cross-objections, We are 
asked in this appeal to read the personal law of the parties 
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into -section 22 of the Tenancy Act, In our opinion 
the personal law of the parties has nothing to do with the 
rule of succession which is laid down by section 22 of the 
Tenancy Act. It was so held by this court in Bhura v. 
Shahab-ud-din (1). In that case the son of a Mahomedan 
occupancy tenant tried to oust the grandson of the last holder 
of the tenancy and he was unsuccessful. Under section 22, 
the tenancy devolved on the male lineal descendants of the 
last holder of the tenancy. The plaintiffs “are male lineal 
descendants of Chhidda and therefore entitled to share in the 
tenancy, 


The court of first instance held that the plaintiffs -were 
entitled to a jth share only. The plaintiffs’ appeal to the 
lower appellate court was dismissed. They have not appeal- 
ed to this Court. Therefore the decision that they were 
entitled to }th share only has become final. 

The cross-objection of the plaintiffs that they were 
entitled to possession, must be sustained. There is nothing 
to prohibit the granting of a decree for joint possession. 
We dismiss the appeal with costs. We allow the objection 
so far that we restore the decree of the court of first instance, 
The plaintiffs will obtain their costs of the objection, 


A. C, M. . Appeal dismissed, 
(1) [1907] I. L. R., 30 AIL, 128, 
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GREAT INDIAN PENINSULA RAILWAY. 
Versus 
SHAM MANOHAR AND ANOTHER.* 


Railways Act (Act IX of 1890), sections 80, 75—Suit for compensation 
Jor injury to through-booked traffic—Short delivery— Uninsured goods. 


Where certain_packages were delivered to the East Indian Railway 
Company at Etawah for carriage to Jhansi, a Station on the Great Indian 
Peninsula Railway, the latter Company could not be held responsible 
for short delivery unless it were shown that the goods came into their 
possession and the loss occurred on that railway. 


Section 75 of the Railways Act clearly shows that the protection 
afforded by that section extends not only to the articles containing tissue 
and lace (which ought to have been insured), but also to all the other 
articles contained in the parcels in which the articles first mentioned 
were placed. 


APPLICATION in revision against the decree of Babu 
Shiva Prasad, Judge, Small Cause Court, Jhansi, decreeing 
the claim of the plaintiffs. 


The facts of the case are these :— 


The plaintiff booked six packages containing different 
materials from Etawah station on the East Indian Railway, 
to be delivered at Jhansi, a station on the Great Indian 
Peninsula Railway. Out of the six packages three were not 
delivered at Jhansi. The plaintiffs sued the East Indian, 
the Oudh and Rohilkhand and the Great Indian Peninsula 
Railways. The claim against the Oudh and Rohilkhand 
Railway was withdrawn by the plaintiffs. 


The lower court dismissed the plaintiffs’ elein against 
the East Indian Railway on the ground that no notice under 
section 77 of the Indian Railways Act was given to that 
Company, but it decreed part of the claim against the Great 
Indian Peninsula Railway deducting from the claim the 
value of those articles which under the second schedule of 
the Act, ought to have been declared and insured and which 
one of the plaintifs had admitted formed part of the con- 
tents of each of the three packages lost. 

® Civ. Rev. No. 6 of 1912. 
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The defendant applied for revision, 
Ladli Pershad Zutshi, for the applicants. 


Section 80 of the Railways Act provides that a suit for 


compensation for loss of goods can be brought either against 
the railway administration to which the goods were booked 
or against the railwdy administration on whose railway the 
loss of the goods occurred. In the present case the goods 
were admittedly delivered to the East Indian Railway, and 
there is nothing to show that the loss occurred on the Great 
Indian Peninsula Railway. Therefore no decree could be 
passed against the applicants. 


Secondly, the lower court was clearly wrong in not dis- 


missing the whole claim against the applicants as the plain- 
tiff had: admitted that the contents of each of the three 


packages were composed partly of goods, which under sche-- 


dule 2 of the Railways Act ought to have been declared and 
insured. Because section 75 of that Act clearly exempts 
a railway company from the responsibility of loss of packages 
containing such-articles. It was.not necessary that the whole 
of.the package or parcel should have been full of such ex- 


cepted articles as were mentioned in the second schedule. 


Pundlik Udaji Jadhav v. S. M, Railway Company, [1909] 11 Bom., 
827. : 
Nanku Ram v. The Indian Midland Railway Company, [ 1900] I. L. 
R., 22 All, 361 (F. B.) 

. Chunni Lal v. The Nizai’s Guaranteed State Railway Company 
Limited, [1907] 1. L. Ra, 29 Al., 288. 
Sital Prasad Ghosh, for the opposite party. 


The „lower court had before it section 80 of.the Railways 
Act as it ‘refers to it in the judgment. In spite of this, it has 
held the applicants liable, for the loss of the packages. That 
being so, it must be taken that the court was satisfied, that 
the loss occurred. on that railway, although it referred to 
nothing on the record in support of this. A Small Cause 
Court Judge was not bound to record all the evidence. As 
regards the other point, it was certainly not the intention of 
the legislature jin enacting section 75 of the Railways Act 
to free the railway company from any risk whatever, if the 
packages consigned to its care by the merest chance contained 

, 66 
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any articles which ought to have been declared and in- 
sured. By neglecting to instre and declare such articles 
all that the plaintiffs were liable for was, that they could not 
claim the price of those articles. It would be preposterous 
to hold that the plaintiffs forfeited all claims to the entire 
packages or parcels by reason of the mere fact that each of 
the three parcels contained in a very small quantity, articles 
mentioned in schedule 2 of the Act and which as such, otght 
to have been declared and insured. 


L. P. Zutshi, was not called upon to reply. 
The following judgment was delivered by 


BANERJ]I, J.—This was a suit for damages for non-delivery 
of three packages consigned by the plaintiff at the Etawah 
Railway Station for despatch to Jhansi, On May 23, IgIo, 
the plaintiff booked six packages for despatch from Etawah 
station to Jhansi. Three of these were delivered and the 
other three were not delivered, In respect of the articles 
contained in the packages not delivered, the present suit was 
brought. The defendants to the suit were the East Indian 
Railway, The Oudh and Rohilkand Railway and the Great 
Indian Peninsula Railway. The suit was withdrawn against 
the Oudh and Kohilkhand Railway, it was dismissed against 
the East Indian Railway, but a part of the claim has been 
decreed against the Great Indian Peninsula Railway. This 
application for revision has been filed on behalf of that 
Railway. The first contention of the applicants is, that 
having regard to the provisions of Section 80 of the Indian 


Railways Act (Act IX of 1890), the claim could not be ` 


decreed against this railway unless it was proved that the 
goods were lost on that railway. This contentiow appears 
to be well-founded. Section 80 provides that a suit for com- 
pensation—among other things—for loss of goods booked 
through or over the railways of two or more railway admi- 
nistrations may be brought either against the railway admi- 
nistration to which the goods were delivered by the consiguor 
or against the railway administration on whose railway the 
loss occurred, In the present case, the goods were delivered 
by the plaintiff to the East Indian Railway. Therefore, 
in accordance with the provisions of that section, the Great 
Indian Peninsula Railway. would not be liable unless the 


~ 
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loss occurred in that railway. It was denied by that railway 
that the goods ever came to its possession. The plaintiffs, 
therefore, were bound to prove that the goods came into the 
possession of the Great Indian Peninsula Railway and that 
the loss occurred on that railway. No evidence was given 
on the point and the court below does not find that 
the loss occurred on that railway. I fail to understand, 
how, in view of the provisions of section 80 to which the 
learned Small Cause Court Judge has referred, he could make 
a decree against the Great Indian Peninsula Railway with- 
out finding whether the loss had occurred on that railway. 
On this ground alone the applicants are entitled to have, the 
suit dismissed. It is also urged, that in view of the pro- 
visions of section 75 of the same Act no compensation could 
be allowed, in respect of any of the articles contained in 
the lost packages, inasmuch as a part of the goods contained 
in those packages, were articles, which, under the second 
schedule to the Act ought to-have been insured. The court 
below has excluded from the claim the value of those articles 
only which contained gold and silver tissue and lace. But 
the section clearly shows that the protection afforded by the 
section extends not only to the articles containing tissue and 
lace (which ought to have been insured), but also to all the 
other articles contained in the parcels in which the articles 
first mentioned were placed. This was held by the Bombay 
High Court in Pandlik Udaji Jadhan v. S. M. Ratlway Com- 
pany (1) and is justified by the language of the section. 
The plaintiff in his deposition admitted that the three par- 
cels not delivered to him contained the articles of which he 
gave details in the court below. Therefore, on both these 
grounds mentioned above, the suit ought to have been dis- 
missed against the Great Indian Peninsula Railway. I allow 
this application, set aside the decree of the court below and 
dismiss the claim as against the applicants with costs in 
both courts, 


A.C, M. Application allowed, 


(1) [1909] 11 Bom. Law Reporter, p, 827. 
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CIVIL. GHANSHAM SINGH 
Igil, VETSUS 
November, 29. TEG BAHADUR SINGH.* 
Karamar Mindu Law—Mitakshara—Gift by widow in possession of husbands 
HUSAIN, J. estate—Discharge by donee of debis of last owner—Suit by reversioner 
CHAMIRER, J. — Liability of reversioner, 


In a suit by a presumptive reversioner against a donee from certain 
ladies who had been in possession of the estate left by the last male owner 
for a declaration that the deed of gift executed by those ladies was void 
and imperative, Aeld that a proviso to that declaration to the effect that 
the donee would be entitled to remain in possession of the property after 
the death of the ladies until he was reimbursed the sums expended by 
him in discharging certain debts of the last owner would be a substantive 
declaration of an entirely different right and foreign to the suit. 


` Sumsul Huda v. Sewak Ram, 22 W. R., 409, distinguished, 
FIRST APPEAL from a decree of Babu Gauri Shanker, 
Subordinate Judge of Moradabad. 


Suit for declaration. 


The facts and arguments appear from the judgment. 
Motilal Nehin and Shamnath Mushran, for the appel- 
lant, i 


Sundar Lal, for the respondent. 


The judgment of the Court was delivered by 


CHAMIER, J.—Ram Rikha Singh died in 1893, leaving him 
surviving his mother Ganga Kunwar, and his widows, Ajudhia 
Kunwar and Hardei, and the names of all the three „women 
were entered on the revenue records, In February and 
September, 1902, the three ladies transferred parts of the 
estate of Ram Rikha Singh to the defendant, Ghansham 
Singh. In October, 1905, Ganga Kunwar died. In the 
present suit instituted in September, 1909, the plaintiff, who 
claims to be one of the presumptive reversionary heirs of 
Ram Rikha Singh, prayed that the deeds of gift of February 
and September, 1902, might be declared void and ineffectual 
so far as he is concerned, and he also prayed for possession 


Chamier, J. 


= * F. A. No. 219 of 1910. 
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of a one-sixth share in the property. The claim for posses- 
sion has been dismissed and the correctness of that part of 
the decree is not challenged. The defendant pleaded in 
the court below that if the plaintiff was entitled to a declara- 
tion that the deeds of gift were void and ineffectual as 
against him, that declaration should be limited by a proviso 
that he was entitled to a charge on the property to the 
extent of certain debts of Ram Rikha Singh which had 
been paid by him. The court below held that the question 
whether the defendant was entitled to a charge on the pro- 
perty in respect of the debts of Ram Rikha Singh paid by 
him was irrelevant in the present case, and it gave the plain- 
tiff a declaration that the two deeds of gift were void and 
ineffectual as against the person on whom the property 
might devolve on the death of the ladies. The defendant 
has appealed, contending that the declaration in favour of 
the plaintiff should be -limited in the way stated above, and 
the plaintiff has filed a cross-objection with regard to the 
order made by the court below as to costs. We may 
dispose of the cross-objection at once by saying that inas- 
much as the plaintiff's claim for possession of part of the 
property has been dismissed, he was fortunate in being 
allowed any costs. In support of the defendant’s contention 
we have been referred to the case of Molvi Mohammed 
Samsul Huda v. Sewak Ram (1). In that case a Hindu 
widow conveyed for value to a dona fide purchaser certain 
property, which she had inherited from her husband. There 
was a mortgage on the property made by the last male 
owner which the purchaser paid off after taking possession 
of thẹ property. In a suit brought by the son of a deceased 
daughter of the last male owner for a declaration that the 
widow had power to alienate the property for her life only 
and that after her death he would be entitled to the property, 
it was held that the declaration should be limited by the 
proviso that he would be entitled to recover the property 
only on paying to the purchaser the amount spent by him 
on redeeming the mortgage. That case differs materially 
from the pregent case for there the plaintiff was entitled 
to a vested remainder, and it was possible for the court to 


(1) 22 W. Rẹ 409. 
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declare that the plaintif or his heirs would be entitled to 


possession on the death of the widow. In the present case 
the plaintiff is only a presumptive reversionary heir who may 
‘never be entitled to possession of the property. 


- The learned advocate for the defendant-appellant admit- 
ted that his client could probably not now maintain a suit 
for a declaration that he was entitled to a charge on the 
property in respect of the debts of Ram Rikha Singh paid 
by him; but he maintained that his client would be 
materially prejudiced if the deeds of gift were declared to be 
void as against the plaintiff, and the defendant were not at 
the same time declared to have a charge on the property on 
account of the payment by him of: the debts of Ram Rikha 
Singh. It seems to us, as it seemed to the court below, that 
the question whether the defendant is entitled to a charge 
on the property and will be entitled to retain possession after 
the death of the ladies until he is ré-imbursed the sums ex- 
pended by him, has nothing to do with the question whether 
the deeds of gift are valid, and that the suggested provision in 
favour of the defendant will not really be a proviso to, or in 
any way limit, the declaration made in favour of the plaintiff, 
but will be a substantive declaration of an entirely different 
right. If the defendant is hereafter held to be entitled to 
retain possession after the death of the widow, it will be not 
because he has any title to the property under the -deeds of 
gift, but because being lawfully in possession under the deeds 
of gift during the lifetime of the ladies, he discharged a debt 
which is binding on the-.reversionary heirs of Ram Rikha 
Singh. For these reasons, we think, that the court below was 
right in refusing to make any declaration in the presgnt suit 
with regard to the right of the defendant to a charge on the 
property in respect of the debts of Ram Rikha Singh paid 
by him. The appeal and the cross-objection are dismissed 
with costs. 


Appeal dismissed, 
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MUHAMMAD ABBAS AND OTHERS 
VErsus 


MUHAMMAD HAMID AND OTHERS,* 


Mortgage—Contribution, right to—Property purchased by different 
vendees-— Undertaking by one vendee to discharge encumbrances—Se- 
cond vendee buying free of encumbrance—Interest—Transfer of Pro- 
perty Act (Act IV of 1882), section 82. 

Certain persons were owners of shares in properties XY and Y. 
There were mortgages on these of different dates. X was sold to plaintiffs, 
and they were left in possession of funds sufficient to discharge all the 
encumbrances that existed on Y and F., The vendors, however, subse- 
quently took some money from plaintiffs, and it was agreed between 
them that the vendors themselves would pay off to the mortgagee the 
money they had taken from plaintiffs, and that the balance, the greater 
part of the debts, would be paid by plaintiffs, Subsequently to this, 
shares in Y were sold as “ free of encumbrances” to the several defend. 
ants. The moneys due on the mortgages were not paid by either the 
vendors or plaintiffs. The moitgagee brought a suit for sale, and having 
obtained a decree, proclaimed portions of X and Y for sale. In order to 
stop the, sale, plaintiffs paid up the decree and sued for contribution. 


Held that under section 82, Transfer of Property Act, the shares 
purchased by the plaintiffs and defendants, respectively, were originally 
liable to contribute rateably to the mortgage debts. The right to enforce 
contribution was essentially an equitable right, and the defendants were 
entitled to resist the claim on equitable grounds. It was not the intention 
Qf any of the parties concerned after the sale in favour of the plaintiffs 
that the shares in X and Y should contribute rateably to the mortgage 
debts, and the defendants were therefore entitled to hold the property free 
from liability to contribute to those debts. 


Mathura Nath v. Krishna Kumar, I. L. R, 4 Cal., 369, and Sechagiri- 
Ayyar v. Vythilinga Pillai, 1. L. R., 33 Mad., 211, distinguished. 

The plaintiffs agreed to discharge the greater partof the mortgage 
debts, and if they had done so at the‘time stated in their agreement with 
the vendors they would have been considered to have done so out of the 
funds supplied to them for the purpose, and would not have been entitled 
to claim contribution eithe: from}the vendors or from subsequent pur- 
chasers of the property in respect of the payments so made, The fact 
that the plaintiffs made the payment at a later date and under pressure of 
a threatened sale of the property, made no difference in the rights of the 
parties. 

9S. A. No. 714° of 1911. 
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When contribution is ordered between different funds, each of them 
ought to be placed in the same position as if it had contributed its proper 
proportion at the time at which it ought to bave done so. 


Ashworth v. Munn, L. Ry 34 Ch. D., 391, referred to. 

SECOND APPEAL from a decree of Pandit Ram Avatar 
Pande, District Judge of Azamgarh, confirming a decree of 
Badu Bhola Nath Seth, Officiating Subordinate Judge. 


Abdul Raoof (with him Mukammad Rahmat-ul-lah), for 
appellants. 


Muhammad Ishag (with him Satish Chandra Banerji, for 
whom Peary Lal Banerji), for the respondents. 


The judgment of the Court was delivered by 


CHAMIER, J.—In October, 1895, Imami Jan mortgaged 
her shares in two villages Jamalpur and Bangaon, to Akbar 
Ali, for Rs. 700. Subsequently the share in each village was 
made a separate mahal of 16 annas, On her death a Io annas 


‘share in the mahal in Jamalpur and a 7% annas share in the 


mahal in Bangaon devolved upon two ladies, Musammat 
Hajira and Musammat Walia. The remainder of her property 
devolved upon people with whom we are not concerned. 
On July 7th, 1898, Hajira and Walia mortgaged a 7% annas 
share in Jamalpur and a 5 annas odd share in Bangaon ‘to 
Abbas Ali, for Rs. 600,and on January 26th, 1899, they 
mortgaged a ro annas share in Jamalpur and a 7% annas ' 
share in Bangaon: to the same person tor Rs, 399. On April 
10th, 1900, they sold the share in Bangaon to the plaintiffs who 
are the heirs of Abbas Ali, for Rs, 1,800. Of that amount, 
Rs. 199' were paid by the plaintiffs in cash, Rs. 515 were 
retained by them on account of the mortgage of Octeber 17th, 
1895, Rs. 600 were left in their hands in order that they might 
pay off the mortgage to Abbas Ali of July 7th, 1898, .and 
Rs. 486 was left with them in order that they might pay off 
the mortgage to Abbas Ali of January 26th, 1899, (1,086 rupaya 
sar-t-yaftain Abbas Ali taalug mushiarian kardya, chahiye 
ki mushtartan Jeth 1307 Fasli men ada karke pusht dastawes 
Mahajan maskus ke hath se likhwake wapas karlewen). On 
May 13th, 1901, the two ladies took Rs. 2co from the plaintiff 
and in modification of the arrangement stated in the sale-deed 
of April roth, 1900, the plaintiffs undertook to pay the mort- 


VOL, IX. HIGH COURT. Sor 


gagee, Abbas Ali, Rs. 886 in Jeth, 1309 Fasli, and the ladies 
undertook to pay him Rs. 200. On April 3rd, 1902, the ladies 
-~ sold the 734 annas share in Jamalpur to defendants 2 to 7, 
stating that it was free from encumbrances and the remaining 
3 annas share in Jamalpur was sold to defendants 1 and 2 by 
deeds of April 12th, 1907, and June 13th, 1908, also “ free from 
encumbrances,” ; 


The plaintiffs failed to make any payment to Abbas Ali 
and the two ladies also failed to pay him the sum of Rs. 200. 
He, accordingly, put his mortgages in suit, obtained a decree 
and had portions of the shares in the two villages proclaimed 
for sale. The plaintiffs paid Rs. 2,756 into court to stop the 
sale and brought the present suit in August, 1909, to enforce 
contribution out of the share in Jamalpur of its rateable share 
of the sum paid by the plaintiffs. 

The plaintiffs’ case is that the share in Jamalpur purchased 
- by the defendants is liable to contribute rateably to the 
amounts secured by the mortgages in favour of Abbas Ali and 
is, therefore, liable to contribute to the amount which the 
plaintiffs had to pay in order to save the properties from sale. 


The defence was that it was on account of the failure of 
the plaintiffs to redeem the mortgages of Abbas Ali with the 
money left in their hands for the purpose that the properties 
were proclaimed for sale, and therefore the plaintiffs have no 
right to claim contribution from the share sold to the defend- 
ants. The latter pleaded also that they had no notice of 
the agreement of May 13th, 1901r. 


The courts below have held that the agreement of May 
13th, 1901, was a lawful and valid agreement, therefore the 
plaintiff’ were not bound to redeem the mortgages in full in 
the manner contemplated by the sale-deed of April roth, 1900. 
They have debited the plaintiffs with the amounts payable by 
them under the agreement of May 13th, 1901, with interest 
thereon, and subject to that, have allowed the claim. 


This is a second appeal by the defendants who contend 
that they are not bound by the agreement of May 13th, Igo1, 
and that the plaintiffs have neither in law nor in equity any 
claim against the share purchased by the defendants. The 
plaintiffs on the other hand, take their stand on the first para- 
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graph of section 82 of the Transfer of Property Act and say 
that they might have insjsted upon a decree for a larger sum 
than that allowed by the courts below on the ground that the 
defendants are not concerned with and cannot enforce directly 
or indirectly the agreement made between the plaintiffs and 
their vendors. l 

The agreement of May 13th, 1901, seems to us to be 
open to no objection, It was made before the defendants 
acquired any interest in the property, and the defend- 
ants have no better claim to disregard it than they have to 
disregard the sale to the plaintiffs. Both the sale and the 
agreement are evidenced by registered documents and the 
two documents read together show the arrangement made 
between the plaintiffs and their vendors. 


It has not been contended that there was a contract to 
the contrary within the meaning of those words in section 
82 of the Transfer of Property Act, therefore the shares 
purchased by the plaintiffs and defendants, respectively, were 
originally liable to contribute rateably to the mortgage- 
debts. The defendants were not parties to the agreement 
between the plaintiff and the vendors and the benefit of 
the agreement was not in any way annexed to the share 
in Jamalpur so as to pass to the holders of the share for 
the time being. Ifthe defendants are entitled to resist the 
claim for rateable contribution, it must be on equitable 
grounds or because the benefit of the agreement has been as- 
signed to them. 


The right to enforce contribution in a case like this is 
essentially an equitable right. The two decrees were, as we 
have said, liable originally to contribute rateably to tle mort- 
gage debts, but the rights of the parties may have been alter- 
ed by the events which have happened since. The question 
is, whether the shares were liable to contribute rateably to the 
mortgage-debts when the plaintiff made the payment in 
respect of which contribution is claimed. It is clear that as 
between the vendors and the defendants the latter are entitled 
to hold the share in Jamalpur free from liability to contribute 
to the mortgage debts, and that as between the vendors and 
the plaintiffs the latter are bound to discharge the greater part 
of those debts. The plaintiffs were supplied with funds for 


VOLAIX]  . HIGH COURT. - 503 `. 


that express purpose. -It was not the intention of any of the 
parties concerned after April roth, 1900, that the shares in the 
two villages should contribute rateably to the mortgage debts: 
This circumstance serves to distinguish the present case 
from that of Mathura Nath v. Krishna Kumar (') and also 
from that of Sechagiri Ayyar v. Vythilinga Pillai (2) The 
plaintifs agreed to discharge the greater part of the mortgage- 
debts,and if they had done soat the time stated in their 
agreement with the vendors, they would have been considered 
to have done so out of the funds supplied to them for the 
purpose and would not have been entitled to claim contribu- 
tion either from their vendors or from subsequent purchasers 
of the property in respect of the payments so made. The 
fact, that the plaintiffs made the payments at a later date and 
under pressure of a threatened sale of the property, can, in our 
opinion, make no difference in thetrights of the parties, The 
courts below debited the plaintiffs with interest on the amount 
which they should have paid in September, 1902, in reduction 
of Abbas Ali’s debt. We think that they were right in 
doing so for when contribution in ordered between different 
funds, each of them ought to be placed in the same position 
as ifit had contributed its proper proportion at the time at 
which it ought to have done so, and therefore the fund must 
contribute interest (Ashworth v, Munn) (8). 


We think, therefore, that the decree of the court below is 
correct as regards the liability of the parties to contribute to 
the amount paid to discharge Abbas Ali’s mortgages. The 
plaintiffs have been given a decree for Rs. 345-14-8 as the 
amount which the share in Jamalpur is liable to contribute 
towards a Sum of Rs. 515, which is included in the amount 
paid by the plaintiff. It appears to us that the plaintiffs are 

„not entitled to a decree for this sum. As stated above, Rs, 
515 were retained by the plaintiffs as the amount due under 
the mortgage, of October 17th, 1895, upon the shares inherited 
by Hajira and Walia. When Abbas Ali sued upon his 
mortgages, the plaintiffs set up the mortgage of October 
17th, 1895, and Abbas Ali was required to pay Rs. 515 to 
the plaintiffs on gccount of that mortgage before bringing the 

(1) [1879] I. L. R, 4 Cal, 369. (2) [1910] I. L, R., 33 Mad., 211, 
(3) [1886] L. R., 34 Ch. D,, 391 
68 
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property to sale. He paid the money to them and they 
paid it back to him as part of the sum of Rs 2,756. They 
now claim to have the sum of Rs. 515 distributed rateably 
over the shares in the villages. They are not entitled to 
have this done, for they retained Rs. 515 out of the purchase 


money when they bought the share in Bangaon. 


We, therefore, allow the appeal as regards the sum of Rs, 
345-14-83 and interest thereon with proportionate costs here 
and in the court below. In this Court, costs will include fees 
on the higher scale. We extend the time for payment to 
September 20th next. 


Appeal allowed, 


PRIVY COUNCIL. 


VASUDEU MUDALIAR AND OTHERS 
Versus S 
SADỌGOPA MUDALIAR. 


Limitation Act (Act No. IX of rgo8), section 3r— Suit pending,’ 

meaning of. 

Where in an appeal in a suit instituted on September 23, 1899, on a 
certain mortgage, dited September 22, 1833, for the recovery of the 
mortgage debt by sale of the mortgaged property the Privy Council 
declared, on July 22, 1907, that article 132 of the 2nd Schedule of the 
Indian Limitation Act, 1877, was the article which provided the rule of 
limitation (a period of twelve years) applic ble ta the cise, an@ remitted 
the case to the High Court to be disposed of in accordance with that 
declaration. 


Held, toat the judgment of the Privy Council did not end the suit, 
which was remitted to the High Court for further procedure, which was © 
not concluded on the 7th August, 1908, the date of the passing of the 
Indian Limitation Act (Act No. LX of 1908), and that section 31 of that 


„Act applied to the suit, which was pending at the passing of the Act. 


APPEAL by the defendants against the Judgment and 
decree of the High Court of Judicature at Madras, dat d the 
16th December, 1908, and made in appeal No, 164 of 1902 


if 
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which was remitted to the said High Court by an order in 
Council, dated the rath August, 1907. 

' The main question on appeal was as to the effect to 


be given to Indian Limitation Act, 1908, section 31, which 
came into operation on the 7th August, 1908. 


The suit out of which the said appeal arose was brought 
in the court of the Subordinate Judge of Negapatam to 
recover the principal and interest due under an instrument of 
mortgage, dated 22nd September, 1883. The plaintiff was the 
receiver appointed by the court ina suit for the partition of 
the family property of the mortgagees. Under the decree 
in the partition suit, the interests of the family in the mort- 
gage, and the,debt secured thereby, fell to the share of the 
present respondent who was accordingly brought on to the 
record, 


r 


The Subordinate Judge held that part of the claim was 
barred by the twelve years rule of limitation. The High 
Court on an appeal preferred by the plaintiff held that none 
of the claim was barred, being of opinion that the sixty years’ 
rule of limitation was applicable. 


On the 22nd July, 1997, the Lords of the Judicial Com- 
mittee of the Privy Council held on an appeal preferred by 
the defendants that the twelve years’ rule of limitation prescrib- 
ed by article 132 of the second schedule to the Limitation 
Act, 1877, was applicable, and by the order in Council above- 
mentioned the said decree of the High Court was discharged, 
and various questions raised by the plaintiff including ques- 
tions raised with reference to sections 19 and 20 of the said 
Act—rgmaining to be determined, the case was remitted to 
the High Court to be disposed of. 

See Vasudeva Muddliar v. Srinivasa Pillai, [1907] L. Ry 34 I. An 

186; I. L. R., 30 Mad., 426. 
The said appeal, remitted to the High Court as hereinbefore 


‘stated, came on for hearing on the 14th August, 1908, and 


was disposed of in favour of the present respondent by a 
judgment delivered on the 16th December, 1908, by BENSON 
and MILLER, J.. 

The learned Judges, after referring to the ores in 
the Privy Council, said: “If nothing further had occurred, it 
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would now have been necessary for us to re-open the appeal on 
the footing that the twelve years’ rule of limitation in article 
132 was primarily applicable, and we should have to consider | 
the plaintiffs’ pleas that by reason of acknowledgments and so 
forth, his claim was not barred even under that rule. But 
in the meantime, the Legislature intervened. The declaration 
of the Privy Council was made on the 22nd July, 1907,,and. 
while the case so remitted, was pending in this Court, the 
Legislature, on the 7th August, 1908, passed the Indian Limi- 
tation Act, 1908.” After referring to the first clause of section 
31 of the last mentioned Act, the learned Judges continued as 
follows:—“The plaintiff contends that the latter part of this 


. clause is applicable to the present case. We are of opinion 


that the contention is valid. The suit is one in the territories 
mentioned in the second schedule of the Act; it was instituted 
within sixty years from the date when the money secured 
by the mortgage became due; and it was pending in this 
Court as a court of appeal at the date when the Act was passed, 
We cannot, therefore, dismiss the suit (in whole or in part) 
on the ground that a twelve years’ limitation is applicable,” 


“We are unable to accede to the defendant’s contention 
that section 31 of the Act does not apply to the present case. 
The object of the Legislature was to obviate the hardships 
that would otherwise have resulted to mortgagees in conse- 
quence of the period of limitation being declared to be only 
twelve years instead of sixty, which was the period which 
had previously. been authoritatively declared by this Court 
to be applicable in suits of the kind. We find nothing in 
the words of the Act orin the intention of the Legislature, 
to justify usin excluding the plaintiff from the bénefit of 
section 31. That being so, the plaintiffs’ claim must be . 
dealt with on the footing that it. is not barred by limi- 


tation.” 


‘In the result a decree was passed for -the, whole of, the 
amount duc on the mortgage. i 


Against the last mentioned decree the defendants pre- 
ferred the present appeal to His Majesty in Cpuncil., :. 


_L, De Gruyther, K. C. (with him Kyfin), for thé appellants, 


‘contended that -as-soon-as theorder iu Council, dated .the 


a 
/t 


N 
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12th August, 1907, was made the question whether article 132 
or article 147 of the Indian Limitation Act, 1877, Schedule 
II, applied, became final as between the parties to the appeal, 
and no High Court in India had any power to reconsider 
that question. It was doubtful whether even their Lordships’ 
Board would reconsider it. Itis submitted that the Indian 
Limitation Act, 1908, section 31, could not supersede the 
order in Council. The question of limitation was finally 
disposed of by the’ order in Council and was not pending at 
the time of the passing of the Limitation Act of 1908. 
Further, no application, as required by section 31, clause (2) of 
the Act was-made. The whole of section 31 of that Act did 
not apply to the present case, 


Sir Robert Finlay, K. C. and Kenworthy Prun. for the 
respondent, were not called upon, 


`The judgment of their Lordships was delivered by 


LORD SHAW.—This is an appeal against the judgment 
of the High Court of Judicature at Madras, dated the 16th 
December, 1908. ` 


On the 23rd September, 1899, a suit was brought in the 
Court of the Subordinate Judge of Négapatam, founded upon 
acertain mortgage of date the 22nd September, 1883, and 
with the object of recovering the mortgage debt. by sale of 
the mortgaged property. 


That Judge held that part of the claim was ee a nature to 
which, under article 132 of the 2nd Schedule of the Indian 
Limitation Act of 1877, the twelve years’ rule of limitation 
would apply. The High Court, on appeal, held, on the other 
hand, tht the article applicable was No, 147, mg sixty years’ 
rule of limitation. 


On appeal to this Board, the latter decision was reversed 
atid the former restored. This occurred on the 22nd July, 
1907. The order itself, by His Majesty in Councils was dated 
the 12th August, 1907. 


It appears that the question is one upon which there has 
been much dwersity of opinion in India, and conflicting 
decisions in the High Court of Madras, Bombay, and Allah- 
‘abad,were referred. to in. this connection..: 
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In view of the argument presented’ in this appeal, “it is 
necessary to cite the exact terms of the former decision. They 
are these :— 
“ Their Lordships will humbly advise His Majesty that it should be | 
declared that article 132 is the article which provides the rule of limita- 


tion applicable to this case, and that the case should be remitted to the 
High Cout to be disposed of in accordance with this declaration. ” 

A remit took place accordingly. l 

The reason for a remit is obvious, While the defendant 
had pleaded the limitation, the plaintiff had alleged payments 
of interest and settling of accounts which avoided the limita“ 
tion, and a remit was required for the purpose of having, 
inter alia, enquiry and adjudication on these matters of fact. 


So standing the suit in the Court of Appeal, the Indian 
Limitation Act of the 7th August, 1908, was passed. Its 
31st section is in these terms :— i 


“ (1) Notwithstanding anything contained in this Act or in the Indian 
Limitation Act, 1877, in the territories mentioned in the second schedule 
a suit for foreclosure or a suit for sale by a mortgagee may be instituted 
within two years from the date of the passing of this Act, or within sixty 
years from the date when the money secured by the mortgage became 
due, whichever period expires first ; and no such suit in the said territo- 
ries instituted within the said period of sixty years and pending at the 
date of the passing of this Act, either ju a court of first instance or of 
appeal, shall be dismissed on the ground that a twelve years’ rule of 


_ limitation is applicable. 


“(2.) Where in the aforesaid territories the claim of a mortgagee 
for foreclosure or for sale has been wholly or in part dismissed or with- 
drawn after the twenty-second day of July,-1907, and before the passing 
of this Act, either in a court of first instance or of appeal, on the 
ground that twelve years’ rule of limitation applied to such §laim, the 
case may be restored on an application in writing to the court by which 
the claim was dismissed or in which it was withdrawn, provided the 
application is made within six months from the date of the passing of 
this Act ; and on such restoration, the provisions of sub-section (1) shall 
apply. ” 

The question in the present appeal is simply, and ina 
word, whether this supervenient legislation applies to this suit. 
That it.was meant so to apply is fairly obvious from the 


. citation of the date the 22nd July, 1907, which is in fact’the 
‘date of delivery of the previous judgment of this Board. 


Whether it does in’ fact so apply depends, as was admitted 
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tom - 


by the learned Counsel for the appellants, solely on whether 


the suit’was or was not a suit pending at the passing of the 
Ack  *~ 


Their Lordships do not -entertain any doubt that it was. 
The former judgment of the Board did not end the suit; 
did’ not finally determine it. It was remitted to the High 
Court of Madras for further procedure, and for enquiry upon 
allegations of fact ; and at the date of the Statute that proce- 
dure was not concluded and the enquiry had not indeed been 
entered upon. The suit in fact was neither adjudged upon 
nor even ready for judgment. Their Lordships express 
their concurrence with the opinions of the learned Judges of 
the High Court, and they will humbly advise His Majesty 
that the appeal should be dismissed with costs. 


J. M. P. "Appeal dismissed. 
D, Grant, Solicitor for the appellant. 


Chapman, Walker and Shephard, Solicitors for the res- 
pondent, 
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BALWANT SINGH 
Ursus 

MAHARAJ SINGH. 
Morteagé— Joint Hindu family—Manager—Family property—Minority. 
Where one out of two brothers, members of a Hindu joint family, 
governed by the Mitakskara, made a mortgage of the family property, 
not as a manager or even as a member of the joint Hindu family, but 
in his assumed position as the absolute owner of an impartible estate, 
and he, on his own behalf aud`in his own interests, and not as represent- 
-ing his brother, discharged the debts which their father had contracted, 
and the brother, who was then a minor, was made a party to the deed 
inorder only to make known his consent and approval to the loan 
being taken, 4e/d on a suit brought on the mortgaye-deed by an assignee 
of the mortgage, that the mortgage-deed was, as against the brother and 

his interest in the estate, not merely voidable, but void and of no effect, , 
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and must be regarded as a mortgage-deed to which he was not even an 
assenting party and as a mortgage-deed which did not affect him or his 
interest in the estate. 


Decree against the share in the estate of the mortgagor upheld. 

Horoscope admitted in and considered as evidence. 

Maharaj Singh v. Balwant Singh, {1906] 1. L. R, 28 All, 508, 
affirmed. 

CONSOLIDATED APPEALS against the decree of the High 
Court for the North-West Provinces, Allahabad, dated 27th 
March, 1906, which reversed (so far as it affected the respon- 
dents) the decree of the Subordinate Judge of Aligarh, dated 
14th April, 1903. 

The suit was brought by Balwant Singh to enforce a 
mortgage, dated the 28th October, 1892. The respondent, 
Maharaj Singh, and his elder brother, who were the first two 
defendants, were sued as mortgagors. Certain other persons 
interested in lands claimed as forming part of the mortgage | 
premises were also joined as defendants, including Rev. T. B. 
Thomas, whose interest is now represented by Rev. R.. 
Clancy, respondent in first of the two appeals, ~ 

` The Subordinate Judge held that the respondent, Maharaj 
Singh, was of age at the date of the mortgage, and passed 
a decree substantially as prayed. On appeal, the High Court 
reversed the decree so far as it affected the present respond- 
euts, holding that Maharaj Singh was a minor at that date. 
The High Court also found that the debts secured thereby 
were not debts for which Maharaj Singh was liable. Fora 
report of the judgment of the High Court see 

Maharaj Singh v. Balwant Singh. [1906] 1. L. R., 28 All, 508. 

The plaintiff, thereupon, appealed to His Maijgsty in 


_Council. The facts of the case are fully stated in the judgment 


of their Lordships. The said mortgage-deed, dated the 
28th October, 1892, was in terms the following :—This in- 
denture made the twenty-eighth day of October, one thousand, 
eight hundred and ninety-two (1892) between Raja Sheoraj 
Singh Bahadur, resident of Kasganj, in the district of Etah, in 
the North-Western Provinces of India, son of Raja Shankar 
Singh Bahadur and grandson of Raja Dilsukh Roy Bahadur 
(hereinafter called the said mortgagor) of the first part; 

Maharaj Singh, the only brother of the said Raja Sheoraj . 
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Singh Bahadur of the second part; and the Bank of Upper 
India, Limited, a joint stock company doing business in 
Meerut and elsewhere (hereinafter called the said Bank) 
of the third part. Whereas the said mortgagor is the absolute 
owner or proprietor of the several villages, lands, hereditaments 
and premises hereinafter mentioned and more particularly 
described in the schedule hereto attached and intended to be 
hereby mortgaged in possession free from all incumbrances, 
save and except being mortgaged and under attachment of 
decrees as mentioned hereinafter, and whereas the said 
Raja Shankar Singh Bahadur, father of the said mort- 
gagor, incurred debts, namely, on a mortgage-deed to one 
Brij Kishore and Roop Kishore, native bankers at Etawah, 
about one hundred and sixty thousand rupees(Rs. 1,60,000) 
and on a mortgage-deed to Lala Basdeo Sahai, ras, Secundra 
Rao, about sixteen thousand five hundred rupees (Rs. 16,500), 
also to Seth Pitam Mal, native banker at Agra, about fifty 
thousand rupees (Rs. 50,000), and Bishen Lal of Agra, about 
nine thousand five hundred rupees (Rs. 9,500) ; the said Pitam 
Mal and Bishen Lal hold decrees, and in execution thereof, 
have attached and put up for sale the said property, and where- 
as the said mortgagor in order to pay up and release the said 
mortgage-deed to pay up the said decrees and save the 
property from being sold also to pay up other creditors and 
consolidate the debts, has applied to the said Bank to lend 
or advance him the sum of three hundred thousand rupees 
(Rs. 300,000) on security of the said villages, lands, heredita- 
ments and premises which the said Bank have agreed to 
do under the conditions and provisos hereinafter appearing, 
and the said Maharaj Singh, brother of the said mortgagor, 
has been*made a party to this Indenture in order to make 
known his consent and approval to this loan being taken 

and the said villages, land, hereditaments and premises 
: being mortgaged as security for the same, and the said 
morgagor doth hereby declare that the said property is 
absolutely his own and he has fu!] power to alienate the same 
by a mortgage, sale, or otherwise, and that he has only one 
brother, the said Maharaj Singh, and no sons or any sharer 
in the’said property. Now this Indenture witnesseth that in 
pursuance of the said agreements and in consideration of the 
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thousand eight hundred and ninety-three, and the sum of (Rs. 
5,000), five thousand rupees, on the twenty-eighth day of Octo- 
ber, (1893), one thousand eight hundred and ninety-three, and 
a like sum of (Rs. 5,000), five thousand rupees on the twenty- 
eighth day of April and the twenty-eighth day of October in 
each and every succeeding year until and up to the twenty- 
eighthday of April, (1902), one thousand nine hundred and two, 
and the balance of the loan on the twenty-eighth day of Octo- 
ber, (1902), one thousand nine hundred and two, and it is also 
agreed that the interest on the balance or balances then appear- 
ing at the rate aforesaid and calculated in the manner herein- 
after mentioned shall be paid with each and every of the in- 
stalment above-mentioned until final payment of the loan with 
interest in full. It is also agreed that the interest on the loan 
at the rate aforesaid shall be calculated and added regularly 
on every 30th day of June and 31st day of December in each 
and every year on the balance or balances then appearing, 
the first calculation and addition to be made on the 31st day 
of December, (1892), one thousand eight-hundred and ninety- 
two, and the balance or balances arising from such addition 
shall be treated as principal, and upon such principal, interest 
‘at the rate aforesaid shall be charged from time to time in the 
manner of compound interest until final payment of the loan 
with interest in full. It is further agreed that in case of failure 
in payment of any one or more of the instalments above- 
mentioned or of the said interest on any one or more of the 
due dates from any cause whatever, the whole of the said 
sum of (Rs. 300,000) three hundred thousand rupees or the 
balance then due with interest thereon at the rate above- 
mentioned, shall become due and payable, the said mortgagor 
doth hereby covenant that during the continuation of this 
agreement and as long as money shall remain on security of 
these presents that he, the said mortgagor, his heirs, executors 
administrators and representatives shal] not alienate the pro- 
perty mortgaged herein or any portion thereof by sale, mort- 
gage, gift, lease or otherwise, and also shall and will duly 
and regularly pay the Government revenue and all accounts, 
charges and other outgoings payable in respect of the said 
premises. And this Indeuture further witnesseth that as 
security for the loan of the said sum of (Rs. 300,000), three 
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hundred thousand rupees and the due repayment thereof with 
interest as above agreed upon, the said mortgagor doth hereby 
mortgage, grant, convey and assign into the said Bank, their 
successors and assigns all those moneys or village lands, here- 
‘ditaments and premises situate in the district of Etah in the 
North-Western Provinces, which pay a Government revenue 
of about twenty-five thousand one hundred rupees (Rs. 
25,100) yearly and yield a net profit of about thirty-two 
thousand five hundred and sixty rupees (Rs. 32,560) annually, 
and which are more particularly described in the schedule here- 
unto attached, together with all lands, dependencies, mahals, 
markets, bazars, erections, houses, bungalows, edifices, build- 
ings, shops, yards, compounds, indigo and other factories, waste 
grounds, alluvial lands, seer lands, j#z/s, marshes, tanks, wells, 
salt lands, debutter lands, gardens, groves, trees, woods, under- 
woods, jungles, pastures, roads, ways, waters, and water- 
courses in upon or belonging to the said villages, portion of 
villages, lands, hereditaments and premises or any or either of 
them, and also all manner of rights, liberties, easements, 
privileges, commodities, emoluments, advantages and appur- 
tenances whatsoever to the said villages, lands. hereditaments ` 
and premises belonging or in anywise appertaning or there- 
with usually held or enjoyed, in witness whereof the said 
mortgagor and the said Maharaj Singh have hereunto set their 
hands on the first mortgage-deed hereinbefore mentioned. 


L. De Gruythur, K. C, and B. Dube, for Raja Balwant 
Singh: The evidence establishes, as found by the Sub- 
ordinate Judge, that Maharaj Singh was of full age at 
the date of the mortgage, which was executed by hiñ. 
Consequently he cannot challenge it and is bound py it. If 
it is found that Maharaj was a minor when he executed the 
mortgage, the question arises to what extent he is bound 
by the mortgage, which is executed by Sheoraj. The two 
brothers were admittedly members of a joint Hindu family, 
and Sheoraj was the manager of that family and, as such, 
mortgaged the joint family property for the discharge of 
their father’s and other debts, which were binding on the 
joint family. Consequently the mortgage is binding on 
Maharaj. But it is contended that the managing member 
has no right to bind the other members of the joint family 
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by debts contracted by him to discharge antecedent “family CIVIL 
debts incurred for immoral purposes. The burden of proof ER 


is on Maharaj to show that each particular debt challenged a 


was contracted for immoral purposes. General evidence to Balwant Singh 
show that their father was immoral is not enough to show Maharaj 
that a particular debt was contracted for immoral purposes. Singh, 
And the extravagance of the father by itself does not relieve 
the sons from the obligation of paying their father’s debts : 

Mayne on Hindu Law and Usage, 7th ed., pp. 387, 388, and 389, 
note (4), sections 302 and 303, and 


Bhagbut Pershad v, Musammat Girja Koer, {1888] L. R., 15 L A. 
99, at p. 103. ? 


The learned Judges of the High Court took the view 
that Maharaj has proved that certain specific debts were 
contracted for immoral purposes and that from that circum- 
stance it should be reasonably inferred that all debts were 
contracted for immoral purposes, It is submitted that such 
a view of the law on this question is erroneous, the evidence 
shows that certain decrees were obtained against the father, 
and after the death of the father both Shoeraj and Maharaj 
were brought on the record. Execution was levied against 
them and they took no objection to the debts at that time. 
-Part of the money borrowed by Sheoraj was applied in satis- 
faction of those decrees to relieve the family property. 
‘Maharaj is bound to repay his share of the amount of the 
‘loan so applied. A dona fide purchaser in execution of a 
decree obtains a good title even if it could afterwards be 
shown that the debt, in respect of which the decree was made, 
was tainted with immorality. This proposition applies equally 
to theecase where the property is attached in execution of a 
decree and money is borrowed to relieve the property from 
-attachment: : 

Girdhari Lall v, Kantoo Lail, [1874] L. R., 1 1. A., 321, at pp. 332 

and 333, 
Rewa Mahton v. Rama Kishen Singh, [1886] L. R., 13 1 A, 107. 


[Lorn Rosson: There is no question here that the Bank 
had received any notice that the money was being borrowed 
to discharge immoral debts.] 


-No, my Lord, there is no question of such a notice here, 
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$ 
[SIR JOHN EpGE : What is the decision in 
Mussammat Nanomi Babuasin v, Modun Mohun, [188 5] L. R, 13 
I, A., 1?). 

In that case the question was, under what circumstances 
are minors who are jointly interested with their father in 
ancestral immovale property, bound by a sale of the joint 
estate in execution of a decree obtained against the father 
alone? That case has no application here. Further, some 
ofthe debts were contracted by Sheoraj and Maharaj 
after their father’s death, and there could be no question that 
Maharaj was bound to discharge them. But the High Court 
has dismissed the whole suit and not given any relief in respect 
of those debts. Reference was also made to 

The Indian Evidence Act (Act No. I of 1872), sections 34, 47, 68 

and 70; 

The Transfer of Property Act (Act No. IV of 1882), section 59 ; 

Pem Sing vy. Partab Singh, {1892], I. L. R, 14 All, 179; 

Debi Dut v, Jadu Rai, [1902] I. L. R., 24 All., 459, 


and 
Chintamauran Mehendab v. Kashinath, [1889] 1. L. R. 14 Bomy 320 
at p. 327. 

Sir H., Erle Richards, K. C, and K. Brown, for Maharaj 
Singh: The evidence establishes, as found by the High Coart, 
that Maharaj at the date of the execution of the mortgage 
wasa minor. The mortgage-deed, therefore, is void and does 
not affect Maharaj or his share in the property mortgaged, 
In the courts below, there was no question raised either on 
the pleadings or in issues that Sheoraj was the manager of 
the joint family consisting of the two brothers, and, as such, 
mortgaged the property. Whether Sheoraj could er could 
not act as manager, he did not in fact and did not purport to 
act as the manager when he executed the mortgage-deed. 
Sheoraj contended long before the deed was executed that he 
was the sole owner of the property, and as he, as seen from the 
recitals in the deed, acted as such owner, he must be taken to 
have dealt with the property as his own. Consequently his act 
is not binding on Maharaj, who was a minor at the time, A 
large proportion of the debts can be tracedeto immorality, 
and the High Court is right in its conclusion. The Bank 
made no inquiries and does not deserve any consideration, 
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L. De Gruyther, K. C, in reply, submitted that the Board, 
as a rule, exercises its discretion in deciding a case on its 
merits without regarding strictly the form of pleadings and 
other technicalities, and referred to 

Casu Oahud Buksh v. Bindoo Bushinu Dossee, [1867] 7 W. R , 298. 

Sunaram Morarji v. Kalidas Kalianji, [1894] 1. L. R., 18 Bom., 631. 

Sayed Muhammad v, Fateh Muhammad, [1894] L. R., 22 1. A., 4. 

McLean v. McKay, [1873] L. R., 5 Privy Council, App. Cas., 327. 

The judgment of their Lordships was delivered by 


SIR JOHN EDGE.—These are two. consòlidated appeals 
from decrees ofthe High Court of Judicature for the North- 
Western Provinces at Allahabad, dated the 27th March, 1906, 
which varied a decree of the Subordinate Judge of Aligarh, 
dated tbe 14th April, 1903. l : 

The suit in which these appeals have arisen was brought 
on the 26th September, 1901, by the assignee of a mortgage 
to recover Rs. 5,67,978-8-0, principal and interest, claimed 
under the deed of mortgage. The mortgage deed, which is 
dated the 28th October, 1892, purports to have been made 
between Raja Sheoraj Singh Bahadur, mortgagor, of the first 
part ; Maharaj Singh, the only brother of the said Raja 
Sheoraj Singh, of the second part ; and the Bank of Upper 
India, Limited, of the third part. Sheoraj Singh and Maharaj 
Singh were, with others, made defendants to the suit. 


> Sheoraj Singh was the sole mortgagor, and, by the deed of 
mortgage, Sheoraj Singh, declaring that he was the absolute 
owner in possession of the several villages, lands, heredita- 
ments, and: premises in the deed mentioned, and that there 
was no,gharer in the said property, purported to mortgage 
the property to the Bank of Upper India, Limited as security 
for the repayment with interest, of Rs. 3,00,000 lent to 
him by the Bank. Maharaj Singh was not a mortgagor, 
nor did it appear by the mortgage-deed that he had any pro- 
prietary interest-in the mortgaged property or was obtaining 
any ‘benefit from the loan to his brother Sheoraj Singh ; 
-Maharaj Singh was made a party to the deed of mortgage in 
order that the: fact of his having signed the deed might 
afford evidence that he had-assented to the taking of the loan 
‘by Sheoraj Singh and the granting of tbe mortgage.. The suit 
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-is one for sale of the property mentioned in the mortgage- 


deed, and by the suit the plaintif sought to make Maharaj 
Singh personally liable for the mortgage debt and interest, 
and to bring to sale Maharaj Singh’s share in the mortgaged 
property, which, in fact, was the ancestral property of the 
joint Hindu family which at the date of the mortgage consist- 
ed of Sheoraj Singh and Mabaraj Singh. The mortgage 
was assigned on the’ 2nd August, 1897, by the Baŭk of 
Upper India, Limited, to Raja Balwant Singh, who 
was the plaintiff in the suit. Raja Balwant Singh is now 
dead, and his minor son, Raja Surajpal Singh, is represented 
in this litigation by the Collector of Etah, who is in charge of 
his estate. 


Sheoraj Singh, the mortgagor, is the elder of the two sons 
of Raja Shankar Singh, now dead. The younger of the two 
sons of Raja Shankar Singh is Maharaj Singh, a defendant 
in the suit, and the respondent in one of these two appeals. 
Raja Shankar Singh was the only son of Raja Dilsukh Rai, 
long since dead. At the time of the Indian Mutiny of 1857- 
58, Dilsukh Rai, who was then a Patwari, did good and meri- 
torious service for the Government. In recognition of those 
services the Government granted to Dilsukh Raia consider- 
able estate, now said to produce annually some Rs. 50,000 
grossincome, The lands granted to Dilsukh Rai were not 
granted as an impartible estate. They are the lands which 
were mortgaged by Sheoraj Singh, to the Bank of Upper 
India, Limited. In further recognition of his services the 
Government conferred upon Dilsukh Rai the title of Raja as 
a personal distinction. Raja Dilsukh Rai was a saving and 
apparently a penurious man. On his death the estate was 
unencumbered, and he left a large sum of money which he 
had accumulated. The Government also conferred upon 
Shankar Singh the title of Raja as a personal distinction. The 


` title was never made hereditary, and although Sheoraj Singh 


was described in the .mortgage-deed as a Raja, he was not 
entitled to be so described. Raja Shankar Singh borrowed 
considerable sums of money, and died on the 24th August, 
1891, leaving debts which he had contracted undischarged. It 
was to discharge those debts of Raja Shankar Singh, and also 
some debts which had-been contracted by Sheoraj Singh, that 
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the mortgage on which this suit has been brought was made 
by Sheoraj Singh. l 

Several issues were raised and tried in the Court of the 
Subordinate Judge. One of those issues arose on a defence 
of Maharaj Singh that at.the date of the mortgage he was 
under the age of 18 years, and being at that date a minor was 
legally incapable of entering into any contract or of binding 
himself or his interest in the estate by his execution of the 
deed of mortgage as an assenting party to the taking of the 
loan and the granting of the mortgage by Sheoraj Singh. 
Another issue which was tried by the Subordinate Judge 
related to an alternative case which the plaintiff put forward, 
by which he sought to make Maharaj Singh and his interest 
in the estate liable for the payment of the money due under 
the mortgage, on the alleged ground that it was his duty as 
a Hindu son to pay with interest the money advanced by the 
Bank of Upper India, Limited, to Sheoraj Singh, as that 
money had been lent by the Bank to Sheoraj Singh to dis- 
charge the debts which had been contracted by Raja 
Shankar Singh, and had been applied by Sheoraj Singh to 
the discharge of those debts. On behalf of Maharaj Singh 
it was alleged in answer to the plaintiffs alternative case 
that Raja Shankar Singh had contracted those debts for the 
-purposes of immorality, and it was consequently contended 
that there was no duty on his sons to discharge them by pay- 
ment, and that the payment of those debts by Sheoraj Singh 
out of money lent to him by the Bank of Upper India, 
Limited, for that purpose, created no liability on Maharaj 
Singh or his interest in the family estate. 


The subordinate Judge found as a fact that at the date 
of the mortgage, the 28th October, 1892, Maharaj Singh was 
of full age, and being apparently under the impression that 
in obtaining the loan from the Bank of Upper India, Limited, 
and in making the mortgage, Sheoraj Singh might be regard- 
ed as having acted as the manager of the joint Hindu family, 
the Subordinate Judge dealt with the plaintiffs’ alternative 
case and found that it was not proved that the debts which 
had been conéracted by Raja Shankar Singh had been 
contracted for the purposes of immorality, and exempting 
certain portions of the property which were held by persons 
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who are not patties to either of these appeals, made a decree 
for sale ofthe rest of the property mentioned in the deéd 
of mortgage. With the portions of the property which were 
exempted from sale these appeals are not concerned. 


From that decree of the Subordinate Judge, Maharaj 
Singh and another defendant, the Reverend J. B. Thomas, 
who is now represented by the Reverend Rockwell Clancy, 
filed separate appeals in the High Court. The High Court 
on a careful and exhaustive review of the evidence found as 
a fact that Maharaj Singh was a minor on the.28th October, 
1892, and consequently that the mortgage-deed as against 
him and his interest in the estate was void, Although the 
High Court obviously considered that an inquiry into the 
origin and nature of the debts which had been contracted by 
Raja Shankar Singh was irrelevant in this Suit, the High 
Court reluctantly, and only in view of the question possibly 
becoming material in an appeal from their decree, carefully 
considered the evidence bearing on that question, and found 
as a fact that the debts which Raja Shankar Singh had 
contracted had been contracted “by him for the purposes of 
immorality. The High Court allowed the appeal of Maharaj 
Singh, dismissed the suit so far as Maharaj Singh and his 
interests in the estate were concerned, and, by a separate 
decree allowed the appeal of the Reverend J. B. Thomas to 
the extent of a moiety of the property claimed by him. 
From those decrees of the High Court these consolidated 
appeals have been brought. In support of the appeal in 
which the Reverend Rockwell Clancy is a respondent, no 
argument has been addressed to their Lordships to show 
that the appeal against the decree of the High Court which 
was passed in the appeal of the Reverend J. B. Thomas could 
be supported if the appeal against the decree obtained by 
Maharaj Singh in the High Court should fail. 

Some of the questions which had been considered in the | 
courts below were on behalf of the appellant argued at 


- considerable length before this Board, and it was also contend- 


ed on his behalf. that in borrowing the Rs. 3,00,cco from 
the Bank of Upper India, Limited, andin making the 
mortgage of the 28th October, 1892, Sheoraj Singh had 
acted as the manager of the family, and for the benefit and 
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protection of the estate, and consequently, as it was urged, 
that it was immaterial whether Maharaj Singh was or was 
not of full age at the date of the mortgage. It will be conve- 
nient to deal with that contention at once. The cọntention 
that Sheoraj Singh had acted as the manager of the family 
in borrowing the Rs. 3,00,000, and in making the mortgage, 
is unfounded. Evidence, oral and documentary, which their 
Lordships accept as reliable, proves that Sheoraj Singh, after 
the death of his father, Raja Shankar Singh, assumed without 
authority the title of Raja, and asserted that the family estate 
was impartible, and as an impartible estate had descended to 
Him as the elder son of Raja Shankar Singh, and that his 
brother, Maharaj Singh, was entitled only to an allowance for 
maintenance, It was in that assumed position as the absolute 
owner of an impartible estate, and not as manager of a 
joint Hindu family, that he obtained the loan from the 
Bank of Upper India Limited, and made the mortgage in 
favour of the Bank. The mortgage deed was drawn up by an 
official of the Bank, andin that deed Sheoraj Singh is describ- 
ed as Raja Sheoraj Singh Bahadur, mortgagor, and it is 
recited that— 

“the said mortgagor is the absolute owner or proprietor of the 
several villages, lands, hereditaments, and premises hereinafter mentioned, 
and more particularly described in the schedule hereto attached and 
intended to be hereby mortgaged in possession free from all incumbrances 
save and except being mortgigel and under attachnent of decrees as 
mentioned hereinafter ....and the said Maharaj Singh, brother of the 
said mortgagor, has been made a party to this Indenture in order to make 
known his consent and approval to this loan being taken, and the said 
villages, lands, hereditaments, and premises, being mortgaged as security 
for the same, and the said mortgagor doth hereby declare that the said 
property is.absolutely bis own and he has full power to alienate the same 
by a mortgage, sale, or otherwise, and that he has only one brother, the 
said Maharaj Singh, and no sons or any sharer in the said property.” 

In face of that deed it cannot be contended that the 
Bank of Upper India, Limited, lent the money to Sheoraj 
Singh, or.that Sheoraj Singh made the mortgage in favour 
of the Bank as manager of the joint Hindu family, which 
consisted of himself and Maharaj Singh. Tne Bank of 
Upper India, Limited, made some inefficient enquiries, and 
lent the Rs, 3,00,000 to Sheoraj Singh, not as the manager 
or even asamember of ajoint Hindu family, but in his 
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assumed position as the absolute owner of an impartible 
estate. Sheoraj Singh, on his own behalf and in his own 
interests, and not as representing Maharaj Singh, discharged 
the debts which Raja Shankar Singh had contracted. It 
need hardly be observed that Sheoraj Singh was not an 
ancestor or a predecessor of Maharaj Singh; he was at the 
date of the mortgage merely aco-sharer with his brother, 
Maharaj Singh, in the property of the joint Hindu family of 
which they were members. 


The evidence on the question of Maharaj Singh’s age on 
the 28th October, 1892, is partly oral and partly documentary, 
According to the evidence, oral and documentary, which the 
High Court considered to be entirely reliable, Maharaj Singh 
was born on the 20th December, 1874, and consequently was 
under the age of 18 years on the 28th October, 1892. The 
Subordinate Judge had treated the oral evidence that Maha- 
raj Singh had been born on the 28th October, 1874, as the 
false evidence of perjured witnesses, and had treated the 
documentary evidence ‘as fabricated on behalf of Maharaj 
Singh for the purposes of his defence to the suit. Before 
coming to the conclusion that Maharaj Singh was born on 
the 20th December, 1874, the High Court, bearing in mind 
the adverse comments of the Subordinate Judge on that oral 
and documentary evidence, and with the object of ascertain- 
ing how far, if at all, the comments and findings of the 
Subordinate Judge were justified, had carefully considered 
the oral evidence of the witnesses, and had examined the 
documents and papers which had been put in evidence, 
There was some other documentary evidence which standing 
alone and unexplained would suggest that Mahasej Singh 
had probably arrived at the full age of 18 years before the 
28th October, 1892. 


The oral and documentary evidence upon which the 
High Court relied for their finding that Maharaj Singh was a 
minor when he signed the mortgage-deed on the 28th October, 
1892, has been criticised minutely and at length by the learned 
Counsel who argued these appeals on behalf of the appellant, 
but their Lordships are unable to see any reastn for doubting, 
on the question of the date of birth of Maharaj Singh, the 
evidence of Pandit Ganesh Ram, Pancham Ram, Jhamman 
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Lah, Ram Prasad, Ganesha Ram, the barber, and the defend- 
ant-respondent, Maharaj Singh. If the evidence of those 
witnesses is believed, Maharaj Singh was born on the z2oth 
December, 1874. The documentary evidence as to the date 
of birth of Maharaj Singh is, in their Lordships opinion, not 
open to suspicion, Pandit Ganesh Rem proved that he 
prepared the ¢ewa or abstract horoscope on the day when 
Maharaj Singh was born, and from it prepared the horoscope 
which was presented to Raja Dilsukh Rai on the day of the 
Daston ceremony, The zewa and the horoscope were put in 
evidence. The horoscope bears upon it in the writing of 
Raja Dilsukh Rai the name Maharaj Singh which Raja Dilsukh 
Rai gave to his grandson at the Daston. That horoscope 
was produced and examined on the occasion of the marriage 
of Maharaj Singh, and it has been clearly and amply identified 
as the original horoscope relating to the birth of Maharaj 
Singh. Ram Prasad, who with other Pandits was called in 
on the birth of Maharaj Singh to prepare a horoscope, produc- 
ed the almanac in which at the time he had entered the 
birth of a son in the house of Kunwar Shankar Singh under 
the date 12th Aghan Sudi, Sambat 1931, which was the 2oth 
December, 1874. Ganesha, who was the family barber, took 
the news of the birth of a son of Shankar Singh from Bilram 
to Raja Dilsukh Rai at Etah, and received from him a 
present of Rs. 2, Ganesha also said in his evidence that on 
that octasion Raja Dilsukh Rai gave Rs. 50 to Balwant 
Singh for household expenses. The original accounts of the 
expenditure of Raja Dilsukh Rai, which according to the 
evidence bear his signature, on the occasions when he 
examined them, show that in December, 1874, Rs. 2 were 
given to Ganesha, barber, who brought the news of the birth 
of a son in the house of Kunwar Sahib, who was Raja Shankar 
Singh, and which show that Rs. 50 was sent to Bilram on 
account of the birth of a son in the house of Kunwar Sahib, 
who was Raja Shankar Singh. Ganesha, the barber, proved 
that that son was Maharaj Singh, and there is no evidence to 
show that Raja Shankar Singh ever had more than two sons, 
Their Lordshigs cannot regard that oral and documentary 
evidence as false or even as open to suspicion, In their 
opinion it conclusively proves that Maharaj Singh was a minor 
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when he signed the mortgage-deed on the 28th October, 1892. 


There is, however, documentary evidence that prior to the 
28th October, 1892, Maharaj Singh had acted as if he was of 
full age. For instance, on the 26th May, 1892, Maharaj Singh 
signed a Vakalatnama appointing Muhammad Tahir Husain, 
a pleader, as his attorney in a suit in which he and Sheoraj 
Singh were’ defendants, and authorising Muhammad Tahir 
Husain to appear for him, to file documentary ev dence, and 
to refer the matter to arbitrators or to enter into a compromise. 
In that suit Sheoraj Singh, in his written statement of the 
26th May, 1892, made an allegation in reference to section 


"444 of the Code of Civil Procedure, which can be construed only 


as meaning that Maharaj Singh was at that date a minor. 
For another instance, in a suit in which Sheoraj Singh and 
Maharaj Singh were plaintiffs, they, on the 13th August, 1892, 
signed a Vakalatnama appointing Muhammad Tahir Husain, 
pleader, their attorney, and authorising him to act for them 
in the suit. On the other hand, on the 19th August, 1892, a 
decree was made in a suit which had been instituted on the 
14th July, 1892, and in which Maharaj Singh had been treated 
throughout as a minor under the guardianship of his brother, 
Sheoraj Singh. It is probable that until it became necessary 
in this suit to ascertain the actual date of the birth of Maharaj 
Singh, neither he nor Sheoraj Singh knew his precise age. 
However that may have been, their Lordships find asa fact 
on the clear and reliable evidence to which they have referred, 
that Maharaj Singh was a minor under the age of 18 years 
when he signed the mortgage-deed of the 28th October, 
1892, 

Having found as a fact that Maharaj Singh was a minor 
on the 28th October, 1892, it is not necessary for their Lord- 
ships to consider any other issue, This suit has been brought 
on the mortgage-deed of the 28th October, 1892, by the 
assignee of that mortgage, and as their Lordships have held, 
that the mortgage was not made by Sheoraj Singh as the 
manager of the family, or in any respect as representing 
Maharaj Singh, and as Maharaj Singh was then a minor, the 
mortgage-deed as against him/and his interest in the estate 
was not merely voidable, it was void and of no effect, and 
must be regarded as a mortgage-deed to which he was not 


. 


+ 
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even an assenting party and as a mortgage-deed which did 
not affect him or his interest in the estate. 


Their Lordships will humbly advise His Majesty that the 
decrees of the High Court be affirmed and these appeals be 
dismissed with costs. 

J-M. P. Appeals dismissed. 

Pyke, Parrott & Co., Solicitors for the appellant. 

D. Grant, Attorney for the respondent, Rao Maharaj 

Singh. 
The respondent, the Rev. R. Clancy, did not appear. 
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approved. - ` 


The Mahomedan law insists that .the first formality technically 
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The manager of a “disqualified proprietor” under the Court of Wards 
Act (Bengal Act 1X of 1879), is competent to perform the formalities in- 
sisted upon by the Mahoniedan law as essential preliminaries to the asser- 
tion of the right of pre-emption on behalf of the ward independently of the 
provisions of section 40 of that Act, which section, however, clothes him 
with authority to perform the said formalities ; and, therefore, when he 
has performed the formalities, the validity of his action does not depend 
upon its subsequent adoption by the Court of Wards. i 

The joint liability of the vendor and the pre-emptor for the payment 
of the Government revenue assessed on the villages comprised ina 
mahal constitutes the co-parcenary contemplated by the Mahomedan 
law, and the pre-emptor has the right of pre-emption in respect of any 
village comprised in the makal even though he is not a co-sharer in 
that particular village. 


Jadu Lal Sahu v. Janki Koer, [1908] 1. L. R, 35 Cal, 575, 
affirmed. 


APPEAL from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, which affirmed a 
judgment and decree of the Second Subordinate Judge of 
Mozafferpur. 

The plaintiff (first respondent) was the widow of the late 
Maharajah of Bittiah, whose estate was being administered 
by the Court of Wards; she was represented in the suit by 
her next friend, Mr. J. R. Lowis, the manager of the estate 
under the Court of Wards. The suit was brought to estab- 
lish the plaintiff's right of pre-emption in respect of certain 
property situated in the Champaran district in Behar, in 
which the plaintiff, the first defendant (second respondent), 
and defendants 12 to 25 (respondents 3 to 16) were co- 
sharers, ‘ 

The first defendant was the vendor of the property in 
dispute, the purchasers being defendants 2 to 11 hereinafter 
referred to as the purchasers. Defendant No. 3 died during 
the pendency of the case, and defendants 2 and 4 to 11 
are the present appellants. Defendarits 12 to 25 were joined 
as pro forma defendants, no relief being sought against them. 


The property in dispute was the share of the first defend- 
ant in maha! Motihari, which she had sold to She purchasers 
by a deed, dated 28th July, 1904. The consideration was 
stated in the deed to be Rs. 39,967. The plaintiff and the 
first defendant claimed that the deed did not include part 
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of the first defendant's share in Tolah Begampur, which 
formed part of mahal Motihari: That was sold by first 
defendant to the plaintiff by a deed, dated 24th February, 
1905. 

Lowis, the manager of the Raj, first became aware on 
the 13th August, 1904, that the sale had been completed. 
The information was conveyed to him by a letter from Mr. 
Leslie, the solicitor to the Raj. Lowis immediately, upon 
receipt of Leslie's letter, performed the ceremony of Talab 
Mawastbat, and, on the 1th August, proceeded to Motihari, 
where he performed the ceremony of Talab Istishad, Grst 
at the Raj office and then at the Collectorate. 


The suit was instituted on the gth March, 1905. The 
plaint, in addition to setting out the facts as above, further 
alleged that the consideration for the sale was falsely stated 
in the deed of 28th July, 1904, being, in fact, only Rs. 26,000, 
and not Rs. 39,967. The plaintiff prayed for a declaration 
that she had a right of pre-emption in respect of the first 
defendant’s share in Motihari, save and except the share in 
Tolah Begampur already referred to, but that if it was held 
that that share passed by the conveyance, then that she 
had a right of pre-emption in respect of that also, for an 
enquiry as to the actual consideration paid, and for an order 
that the purchasers should convey to her the property brought 
by them, on her paying them the actual consideration found 
on such enquiry to have been paid. 


The defendants 12 to 25 did not appear, The first 
defendant filed a written statement in which she admitted 
the sale, but alleged that the consideration was in fact only 
Rs, 26,000, 


The purchasers in their written statement denied that 
plaintiff had any cause of action. They alleged that the 
ceremonies of Talab Mawastbai and Talab [stishad had not 
been duly performed, and pleaded that those ceremonies 
could not be performed for the plaintiff by her manager. 
They also alleged that the real- consideration was Rs, 
39,969 ; that the share in Tolah Begampur passed by their 
conveyance; and that by her subsequent purchase of that 
share the plaintiff had lost her right of pre-emption. They 


CIVIL, 
1912. 
Jadu Lai Sahv 


v. 
Janki Koer. 


CIVIL, 
I9I2, 
Jadu Lal Sahu 


v. 
Janki Koer, 


ay 
a 


528 PRIVY COUNCIL. (A. L. J. R. 


further pleaded that the plaintiffs manager had information 
of the negotiations for sale long before the execution of the 
deed of sale, that he refused to pay adequate consideration, 
and that they on such refusal themselves completed the 
transaction, 


The Subordinate Judge decreed the suit and ordered that, 


on payment by plaintiff to the purchasers of Rs, 26,000 within 


two months from the date of the judgment, she should get 
possession of the property in dispute, 


Against that decree the purchasers appealed to the High 
Court of Judicature at Fort William in Bengal, the High 
Court affirmed the judgment and decree'of the Subordinate 
Judge. For a report of the judgment of the High Court, see 

Jadu Lal Sahu v. Janki Koer, [1908] 1. L. R , 35 Cal, 575. 

Against the decree of the High Court the purchasers 
appealed to His Majesty in Council, 

K. Brown, for the appellants. Plaintif has no right of 
pre-emption as it is not alleged and proved that there is any 
custom among the Hindus in this part of Behar giving them 
such aright. The High Court has erred in taking judicial 
notice of the existence of the custom, which was not estab- 
lished by evidence. The High Court relied on 

Wilson’s Digest of Anglo-Mahomedan Law, 3rd ed., p. 376, art. 351, 
where, on the authority of 

Fakir Rawol v. Sheikh Emambakeh, [1863] B. L. R., Supp. Vol. 35, 
it is said that the custom of pre-emption is recognised as 
prevailing among Hindus of Behar. But that usage is consi- 
dered in 

Kanti Ram v. Wali Saku, [1869] 2, B. L. R., 300, 
where it is laid down that there is no judicial finding to the 
effect that the custom of pre-emption is recognised among 
the Hindus of Behar. The right of pre-emption in this case 
could only exist, if its existence is proved by custom : 

Digest of Anglo-Mahomedan Law, by Wilson, 3rd ed., p. 378, art. 

354- í 

The Mahomedan law of. pre-emption and texts of 
the Hidaya relating to it are not to be applied to a case 
between a Hindu and a Mahomedan in the British terri- 
tories Even if the plaintiff and the first defendant were 
co-sharers in the mahal and in the villages comprised therein, 
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they ceased to be such when proceedings were instituted 
under Act V of 1897 (B. C.) and partition took place. Any 
right of pre-emption, if it existed, was destroyed by reason 
of these proceedings and partition. 
Gobind Chunder Goopto v. Raj Kishore Sein, [1870] 14 W. R., 365. 
Washed Alt Khan v. Aunooman Pershad, [1869] 12 W. R., 484. 
The manager appointed by the Courts of Wards had no 
power to perform the first ceremony. The lower court said 
that his power would depend upon the statute under which 
he was appointed. But the Court of Wards Act (No, IX of 
1879, B. C.) gives him no such power: See 
Sections 12, 14, 15, 18, 38, 39, 40, 41, 49, 50 and 80. 
The manager has no power to bind the ward or the ward’s 
estate by a contract for the purchase of immoveable property: 


Mts Sarwarjan v, Fakhruddin Mahomed Chowdhurt, [1911] 15 
C, L. J., 69. 


The evidence shows that there was delay in asserting 
the right, and the plaintiff is not therefore entitled to succeed. 

Nundo Pershad Thakur v, Gopal Thakur, |1884] I. L. Kọ, ro Cal, 
1008, i 

The manager’s acts ought to have been ratified at once 
as the right could only be exercised without delay, and the 
plaintiff should not succeed for want of immediate ratifica- 
tion, 

Cunningham and Shephard’s Contract Act, roth ed, s. 200, p. 438; 

Dibbins v, Dibbins, [1896] 2 Ch., 348. 

Bird v. Brown, [1850] 19 L. J. Ex, 154; 4 Ex. R, 786. 

Lyell v. Kennedy, [1889] L. R., 14 App. Cas., 437. 

Lastly, if the plaintiff has a right of pre-emption as a 
- co-share in respect of any of the villages in question, such 
right does not extend to more than 16 villages, in which 
the plaintiff and the rst defendant were co-shares, Their 
joint liability to pay the land revenue assessed on the villages 
respectively owned by them, did not make them co-partners 
under the Mahomedan law. In the absence of such a 
co-parcenary there is no right of pre-emption. 

L. De Gruyther K. C. (E. U. Eddis with him), for the res- 
pondents. r 

[Lorp SHaw.—We want you to explain the point relat- 
ing to a ‘co-sharer.’] 
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[LorD Rosson. We will not trouble you about -the 
powers of a ‘ manager.’] 

A .co-sharer is the same as aco-partner. The essential 
condition is that the person claiming the right of pre-emption 
must be a co-sharer in the property sold. The unit of area 
for revenue purposes is a Mahal, which has fixed definite 
boundaries, A Mahal is divided into Putties, which are again 
divided into smaller divisions. All persons, whose lands are 
within the boundaries of a Mahal, are co-sharers, and the 
right of pre-emption exists, if they are co-owners. See 


Wilson’s Digest of Anglo-Mahomedan law, 3rd ed., pp. 378 aids 379; 

Hidaya, Book XXXVIII, Ch. 1, p. 548 ; 

The Oudh Laws Act (No. XVIII of 1876), section 9 ; 

Joobraj Singh v. Tookun Singh, [1870] 14 W. Ru 476. 

Mahadeo Singh v. Musammat Tunntoontssa, |1869] 11 W. R., 169. 

Munna Lal v. Majira Jan, [1910] I. L. R, 33 All, 28. 

[Mr. AMEER ALI, referred to 

Sheikh Mahomed Hossein v. Shaw Mohsin Ali, [1870] 6 B. L. R., 
41] 

[Lorp SHAW.—It is not necessary to trouble you further.] 

Mr. Brown.—In that case I will say nothing more, 

The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—The suit out of which this appeal arises 
was brought by the plaintiff-respondent to establish her right 
of pre-emption in respect of certain undivided shares ina 
number of villages comprised in Mahal Motihari, situated in 
the.district of Champaran, e 


The shares in question belonged to a Mahomedan lady 
named Barkat-un-nissa, the first defendant to this action, who 
sold the same to the Sahu defendants by a deed of sale, dated 
the 28th of July, 1904: Barkat-un-nissa owned an interest in 
24 out of the 31 villages comprised in the Mahal, whilst the 
plaintiff possesses shares in 18. ‘The vendors had admittedly 
no proprietary interest in Mahal Motihari prior to their 
purchase from Barkat-un-nissa, ~ 


The plaintiff claims that as a co-sharer in the Mahal, she is 


entitled to the right of pre-emption in respect of the shares 
sold to the Sahus by the first defendant. 
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Champaran appears to have been part of the Civil Division 
of Saran until sometime after the institution of the suit. The 
action was accordingly brought in the court of the Subordinate 
Judge of Saran, but owing to the subsequent amalgamation of 
Champaran with Tirhoot, it was tried before the Subordinate 
Judge of Mozzufferpur (the Suddar station of Tirhoot) who 
decreéd the plaintiff's claim. This decree has been affirmed 
by the High Court of Bengal. 


It has been urged on behalf of the appellants that as the 
right claimed is a creation of the Mussulman Jaw, and it is 
not proved that the Mussulman law of pre-emption is in force 
among the Hindus of the district of Champaran, both the pre- 
emptor and the vendees being Hindus, the action must fail. 


The suit was instituted on the 7th of March, 1905, the Sahu 
defendants filed their defence on the 16th of June, and issues 
for trial were settled on the 27th of September, 1905. It was 
not, however, until the 11th of July, 1906, when, as the 
learned Judges of the High Court observe, “the suit was ripe 
for hearing,” that the Sahu defendants for the first time raised 
a question as to the existence of the right of pre-emption 
among the Hindus of Champaran. Both the Courts in India 
have, in their Lordships’ moppen rightly, overruled the 
defendants’ objection. 

The law of pre-emption, under which the plaintiff claims 
the right, was introduced into India with the Mahomedan 
Government. The Province of Behar, to which the district 
of Champaran appertains, was an integral part of the Maho- 
medan Empire and consequently it would not be surprising 
to find that in Behar the right of pre-emption is enforcible 
irrespective of the persuasion of the parties concerned. 

In the case of Fakir Rawot v. Sheikh Emamsbukhsh (') 
a Full Bench of the High Court of Bengal gave judicial 
recognition to the existence of the right of pre-emption among 
the Hindus of Behar. In delivering the judgment the Chief 
Justice (Sir BARNES PEACOCK) reviewed the earlier cases 
bearing on the subject, and held that :— 

« |, . . a right or custom of pre-emption is recognised as prevail- 


ing among Hindus in Behar, and some other provinces of Western 
India, that in districts where its existence has not been judicially 


(1) [1863] Beng. L. R., F. B. Rulings, p. 35. 
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CIVIL. noticed, the custom will be matter to be proved; that such custom 
eee when it exists, must be presumed to be founded on and co-exten- 
SS sive with the Mahomedan law upon that subject, unless the contrary be 
Jadu Lal Sahu shown; that the court may, as between Hindus, administer a modifica- 
Ue tion of that law as to the circumstances under which the right may be 
Jaiki Koer, claimed, when it 1s shown that the custom in that respect does not go the 
Mr, Ameer Ali, whole length of the Mahomedan law of pre-emption, but that the asser- 
tion of the right by suit must always be preceded by an observance of 
the preliminary forms prescribed in the Mahomedan law, which forms 
á appear to have been invariably observed and insisted on through the 
whole of the cases from the earliest times of which we have record.” 


In their Lordships’ judgment the decision in Fakir 
Rawoťs case is conclusive on the point raised on behalf of 
the defendants. Their abstention from taking the objection 
in a definite and distinct form at the earliest stage of the 
case was, it may fairly be presumed, due to the explicit enun- 
ciation of the law in the ruling referred to. 


It has also been contended that the formalities insisted 
upon by the Mussulman law as essential preliminaries to the 
assertion of the right could not be performed by the manager 
of the plaintiffs estate appointed by the Court of Wards, 


It appears that the plaintiff is a “ disqualified proprietor” 
under the Court of Wards Act (Bengal Act IX of 1879), 
having been declared to be incompetent to manage her pro- 
perty, and her estate is in the charge of the Court of Wards, 
Section 40 of the Act which defines the general duty of 
managers appointed by the Court of Wards provides that he 
“shall manage the property committed to him diligently and 
faithfully for the benefit of the proprietor, and shall in 
every respect act to the best of his judgment for the ward’s 
interest as if the property were his own.” 


The Mussulman law insists that the first formality techni- 
cally called “the immediate demand” should be observed 
by the pre-emptor or some one on his behalf immediately 
on receipt of the sale, otherwise the right ot pre-emption 
falls to the ground. The second formality consists in 
the repetition of the “demand” with as little delay as pos- 
sible under the circumstances, in the presence of witnesses 
either before the vendor or the vendee or on the pre- 
mises. The Courts in India have found that the ceremonies 


were duly performed by. the manager in accordance with the 
e 
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prescriptions of the law. Had he failed in performing either 
of the ceremonies, he would have caused irreparable loss to 
the plaintiff, as her right would have been absolutely defeated 


by laches. In their Lordships’ opinion Mr. Lowis, as manager. 


of the plaintiffs estate, was competent, independently of the 
provisions of section 40 of the Court of Wards Act, to observe 
the formalities on her behalf. The section, however, which 
“fines his duties, appears to their Lordships to fully clothe 
him with authority to act as he did; the validity of his action, 
therefore, did not depend on its subsequent adoption by the 
Court of Wards. In this view the English cases cited at the 
Bar have no application to the present case, 


- It was also urged that the claim to co-parcenary, on which 
the plaintiffs right of pre-emption was based, arose out of the 
fact that the vendor and pre-emptor were jointly liable to 
the payment of the Government revenue assessed -on the 
villages comprised in the Mahal, and that this joint liability 
does not constitute the co-parcenary contemplated by the 
Mahomedan law. This argument seems to proceed on a 
misconception of the land system of India. A Mahal isa unit 
of property; it may consist of one village or of several 
villages : it may be owned by one or several proprietors who 
may have an interest in all or some of the villages comprised 
in theestate. Their joint liability for the Government revenue 

‘arises from the fact that they own undivided interests in the 
property; and that joint liability does not cease in the case of 
any co-sharer until his particular share has been partitioned 
by the Revenue authorities, when the share so partitioned 
becomeg a separate unit of property. 


On the whole, their Lordships are of opinion that the 
decree of the High Court should be affirmed, and this appeal 
dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

J. M. P. Appeal dismissed. 

T, L. Wilson and Co., Solicitors for the appellants. 


Sanderson, Adkin, Lee and Eddis, Solicitors for the tes- 
pondents; i 
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CIVIL. RUGHUBER RAI AND OTHERS 


=e 
1912. VEVSUS 
March, az. JAI RAI AND OTHERS.* . 
KARAMAT Breach of contract—Agreement to discharge a prior debi due by vendee 
HUSAIN J. toa third party—No time fixed for performance—Cause of action— 
TUDBALL, J. Limitation Act (Act XV of 1877), schedule II, Articles 115, 116, section 
23. 


The breach of a covenant without actual loss gives a sufficient cause 
of action for a suit based thereupon. 

Upon failure to pay money due by a vendor to a third party which 
the vendee agreed to pay and no time was fixed for payment, the breach 
was committed on the date when the sale-deed was executed, and there 
was no ‘continuing breach’ within the meaning of section 23 of the 
Limitation Act nor ‘successive breaches’ within the meaning of article 
115. One breach of a contract can only furnish one cause of action and 
no more. Actual loss when it occurs is only one of the results of the 
breach and is not an act of the party who breaks a contract and can TR 
therefore create no second cause of action. Kumar Nath Bhutlackarjee 
v. Nobo Kurtar 1. L. R, 26 Cal, 241, dissented from, Battley v, Faulkner, 
3 B. and Ad., 288, followed. 

SECOND APPEAL from a decree of E, R. Neave, Esq. 
Additional Judge of Gorakhpur, reversing a decree of Munshi 


Gokul Prasad, Subordinate Judge. 

S. A. Raoof, for the appellants. 

Surendra Nath Sen and Parmeshar Dayal, for the res- 
pondents. 

The judgment of the Court was delivered by ° 

Karamat KARAMAT HUSAIN, J.—The suit out of which this appeal 
Husain, J. arose was one for recovery of money. 

Tbe plaintifs case was as follows :— 

On the zoth of April, 1895, the plaintiffs sold certain 
landed property to some of the defendants and left a sum 
of Rs, 708, with the vendees, for payment to one Sanchi Ram 
who was the mortgagee of some other property of the ven- 
dors, The vendees failed to pay, Sanchi’s heirs sued on the 
mortgage and obtained a decree, dated the 14th of January, 

* S.A. Noa 414 of 1911, 
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1910, for Rs. 1,769-4-8. It is admitted that the plaintiffs have 
not yet paid any money under the decree. They, however, 
on the 6th of June, 1910, brought an action against the defend- 
ants for the recovery of the money covered by the decree. 
The court of first instance treated the claim as one for the 
unpaid purchase money and held it to be barred by time. 
The lower appellate court took the suit to be one for damages 
for the breach of the covenant to pay Rs. 708 to Sanchi, found 
that it was not barred by time and reversed the decree ot 
the first court. In second’2ppeal it is urged that the plain- 
tiffs have no cause of action, and that if they have, the suit 
is barred by time. Notwithstanding the fact that the plead- 
ings of the parties do not clearly disclose the nature of the suit, 
the learned Counsel for the appellants and the learned vakil 
forthe respondents are agreed that the suit is for damages 
consequent on the breach of the covenant to pay Rs. 708 to 
Sanchi Ram. Such being admittedly the nature of the suit, 
the first point for determination is whether, in the absence 
of an actual loss, the plaintiffs have a cause of action on the 
` breach of the covenant. The contention of the learned Coun- 
sel for the appellants is that so far only a decree has been 
detained against the plaintiffs that they have paid no money 
under it and that, as they have suffered no actual loss, their 
suit is premature. 


The reply of the learned vakil for the respondents is that 
that the breach of a covenant is sufficient to create a cause 
of action and that an actual loss is unnecessary. He refers 
us to the following cases :—Lethbridge v. Mython (1); Carr v. 
Roberts {8) ; Loosemore v. Radford (8); Ashdown v. Ingamills 
($) ; Dorasinga Tevar v, Arunachalam Chetti (5); and Raghu- 
nath Rai v. Brijmohan Singh (8). The cases cited by the 
learned vakil for the respondents fully support the proposition 
` that the breach of a covenant without any actual loss gives a 
sufficient cause of action. Following the above-mentioned 
cases we hold that the plaintiffs, notwithstanding the fact 
that they have not paid any money under the decree, dated 
the 14th of Jaauary, 1910, have a cause of action in conse- 
(1) [1831] 2B. & Ad. 772. - (2) [1833] 5 B. & Ad., 78. 

(3) [1842] 9 M. & W., 657. (4) [1880] L. R., 5 Ex. D., 280. 
(5) [1899] I; L R. 23 Mad., 441. (6) [1901] W. N., p. 14. 
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quence of the breach of the covenant to pay Rs. 708 to 
Sanchi Ram. The next question is as to the date on which 
the said cause of action arose. In the registered sale-deed, 
dated the 2oth of April, 1895, no time for the payment of Rs, 
708 to Sanchi Ram was fixed, and the cause of action, there- 
fore, arose on the date of the sale, z. e., the 20th of April, 1895. 
It arises on the date of the breach if a date is fixed for the 
performance of a contract, but when no date is fixed for the 
performance the dates of the breach and the promise coincide. 


The sale-deed being a registered document, article 116 of 
the Limitation Act applies and limitation began to run when 
the contract was broken on the 2oth of April, 1895. There are 
no successive breaches, for they happen in those cases only 
in which there is a promise to perform periodically such as 
payment of rent or of annuity ; nor is there any continuing 
breach which in the words of Mr. Shephard applies only to 
“ contracts obliging one of the parties to adopt some given 
course of action during the continuance of the contractual 
relation.” (Mitra on Limitation, Vol. I, p. 304, 7th Ed.) Hence 
it was held in Mansab v. Gulab (') that upon failure to pay the 
principal and interest secured by a bond upon the day ap- 
pointed for such payment breach of the contract to pay is 
committed, and there is no “ continuing breach” within the 
meaning of section 23 nor “ successive breaches” within the 
meaning of article 115 of the Limitation Act (Act XV of 1877), 

The breach in the case before us occurred on the 20th 
of April, 1895, and the action for compensation was brought 
on the 6th of June, 1910, and it was, therefore, barred by six 
years’ limitation under article 116 of the Limitatjon Act. 
There is no substance in the suggestion that the obtainment 
of the decree of the 14th of January, 1910, gives the plaintiffs 
a fresh starting point of limitation. The Law of Limitation 
has prescribed certain modes which give a fresh starting point 
ef limitation and the obtainment of a decree is not one of 
those. 

In Kumar Nath Bhattacharjee vy. Nobo Kumar Bhatta- 
charjee, (°), which was regarded as a suit, fog compensation 
for the breach of a covenant and which was defended on the 
plea of limitation a Bench of the Calcutta High Court after 

- (1) (1887) I. L. R , 10 All, 85,92. (2) [1898] I. L, R., 26 Cal. 241. 
e 
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discussing the cases of Loosemore v. Radford (1), and Leth- 
bridge Mython (2), remarked :—“ These cases, therefore, show 
that in a certain class of cases, even before an injury is done 
or damage takes place, the plaintif may bring an action in 
order that the person making the covenant may place him 
in a position to meet the liability he has taken on the latter’s 
behalf, No authority has been shown to the effect that such 
a suit may not be brought for damages subsequent to injury 
sustained. The causes of action in the two classes of cases 
are different. In the one there is a right to bring an action to 
have the plaintiff put in a position to meet the liability cast 
upon him, in the latter to be indemnified after the plaintiff 
has met the liability. We think, therefore, that the plaintiffs 
were not bound to bring their action within six years from 
the date of the mortgage ; that their cause of action arose 
when they were damnified, that is, when they paid the 
mortgage debt to Srinath Roy in 1893.........” 


With great respect to the learned Judges the rule 
laid down by them cannot be defended on principle, One 
breach of a contract can only furnish one cause of action 
and no more, Actual loss when it occurs is only one of the 
results of the breach and is not an act of the party who 
breaks a contract and can, therefore, create no second cause 
of action, It is a pity that the case of Bartley v. Faulkner, (8) 
was not brought to the notice of the learned Judge. That 
case is a clear authority for the proposition that consequential 
damage arising from the breach gives no new case of action. 
The claim in that case was for compensation for a breach 
of comwact brought within six years from the date on which 
damages occurred but beyond six years from the breach, 
The suit was held to be barred by time. BAYLEY, J., said — 
“ If the plaintiff in this case had released the defendant from 
the breaches of contract, that release would have been a 
bar to the present action for the special damages subse- 
quently occurring, and this shows that the foundation of the 
action is the breach of contract. It was, therefore, from the 
period when the contract was broken that the cause of action 
accrued, and as that happened more than six years before 

(1) 1842} 9 M. & W., 657. (2) [1831] 2 B, & Ad, 772. 
(3) [1820] 3 B..& Ad., 288. 
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the commencement of the present action, I think the non-suit 
was right.” HoLRoyD, J., said+—“It is said, however, that 
although the action might be maintained upon the breach 
of promise, yet the damage sustained, forms a substantive 
ground of action, but cannot be so considered in this form 
of action.” 


The point, that the date on which actual damage was 
sustained gave the plaintiffs a second cause of action, does 
not arise inasmuch as the plaintiffs have not yet paid any 
money to the heirs of Sanchi Ram. 


To sum up. The suit is one for compensation for the breach 
of contract. The breach took place on the 2oth of April, 1895, 
and a cause of action arose on that day. The suit is, there- 
fore, barred by limitation under article 116 of the Limitation 
Act. 


The point that a second cause of action will arise when 
the plaintiffs will sustain actual loss, is not before us, 
The result is that we allow the appea* `s aside the decree 


of the lower appellate court and dismiss the plaintiff's suit 
with costs, 


Appeal allowed. 


CHIRANJI LAL 
VETSUS 
RAM LAL AND OTHERS.* 


Indian Penal Code (Act XLV of 1860), section 193—Sanction to proses, 
cute— How to deal with offences under the section-— Discretion of Judge. 
The offence under section 193 of the Penal Code is an offence against 
public justice. ‘The person best qualified to say whether a prosecution 
should or should not be instituted is the Judge before whom the evidence 
was given and who had considered all the facts of the case. 


Observations upon the best way of checking the offence of perjury. 

CRIMINAL REVISION from an order of C, E, Guiterman, 
Esq., Additional Sessions Judge of Meerut. 

* Cr. Rev. No, 721 of i911. 
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S. M. Ahmad Kareem, for the applicant. 


C. Dillon, for the opposite parties. 
The following judgment was delivered by 


KNox, J.—This petition for revision arises out of an order 
passed by the Additional Sessions Judge of Meerut. That 
Judge was asked to grant sanction for the prosecution of 
eight men. These eight men were witnesses for the defence 
in the case of King-Emperor v. Behary, decided’ by that 
particular Judge himself. After he had decided the case he 
took action under section 476 of the Criminal Procedure 
Code and directed the prosecution of such witnesses as he 
thought it desirable to prosecute. He refused to give sanction 
for the prosecution of the eight persons concerned in this 
petition, on the grounds that if they did perjure themselves 
they played a very secondary part and the chief witnesses 
have been ordered to be prosecuted. An offence under section 
193 of the. Indian Penal Code is an offence against, public 
justice. The person best qualified to say whether a prosecu- 
tion should or should not be instituted is the learned Judge 
before whom the evidence was given and who had considered 
all the facts of the case. It may well be, and unfortunately 
too often is, the case at present in this country that false 
evidence is given in courts without compunction and without 
remembrance on the part of the persons concerned that they 
are committing an offence ofa serious nature. I do not, 
however, consider that the best or most effective way of check- 
ing this kind of offence is by a wholesale prosecution of all 
persons who may be considered to have given false evidence, 
The interests of justice and of the public are best secured 
by the prosecution of ring-leaders and by deterrent sentences 
in their case when they are found to have intentionally given 
false evidence. Ina case like the present where the judg- 
ment shows that the learned Sessions Judge was fully cog- 
nizant of the facts of the case and had carefully considered 
the ends of justice, I am not prepared to interfere with his 
discretion in the matter. I, therefore, reject the application. 

Cad 


Application rejected. 
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GHULAM NASİR-UD-DIN & ANOTHER 
j a VEFSUS 
HARDEO PRASAD.* 


Limitation Act (Act XV of 1877), Aritcle 178, Schedule I.—Execution of 
decree—Execution stayed by injunction—Sutt to establish right—Act 
IX of 1908, section 15—Exclusion of period— Dect ee-holder not bound 
to follow either property. 

In execution of a decree certain property was attached by the decree- 
holder by means of an application made on July 8, 1904. Objection was 
taken to the attachment which was disallowed on March 10, 1908, This 
was followed up on April 5, 1905, by a declaratory suit against the 
decree-holder. An injunction was also granted on April 6, 1905, whereby 
the sale of the property in suit was stayed. The suit terminated on June 
29, 1907, but the injunction lasted until January 29, 1909. The next 
application for execution was made on April 14, 1910. 

Held (i) If the Limitation Act, 1877, applied, the application for 
execution was within time, it being governed by article 178 The 
flaw of Jimitation was obstructed by the objection to the attachment 
followed up as that was by the declaratory suit and the injunction 
which were siot the acts of the decree-holder; (ii) if Act IX of 1908 applied, 
then,‘ too, the application was within time, the period from April 6, 1905, 
to January 26, 1909, during which the injunction subsisted being excluded 
under section 15 of the Act, 

A decree-holder is not bound to search out and to proceed against 
all property of “which his judgment-debtor may stand possessed, If 
he is executing ‘his decree against property which he dona fide believes 
to be the property of his judgment-debtor, he is executing the decree 
within the meaning of the law. 


- Behari Lal Misi vo li Prasad, 1. L, R, a Ally 651, 


-followed, 


EXECUTION: FIRST APPEAL from a decree of Pandit, Soti 
Raghubans Lal, Subordinate Judge of Meertt, 


Judgment-debtor’s appeal. 
The facts of this case are briefly as follows :— 


The North-Western Bank Limited of Meerut obtained a 
decree against the appellants and others on the 24th of 
December, 1897, This was confirmed in appeal by the High 
Coiirt on the 7th of February, 1900. Nasir-ud-din, however, 
was not a a party to this appeal. 

bd ° E, F. A. No. 179 of agit: 
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On the 8th of July, 1904, decree-holders niade an applica- 
tion for execution against the judgment-debtors in the court 
of the Subordinate Judge at Delhi, and attached certain 
property. Two persons, Hafiz Khairati and Hafiz Ahmad 
Husain, objected to the attachment under Order 21, Rule 
58 (old section 278) of the Code of Civil Procedure, but their 
objections were disallowed. They then brought a declaratory 
suit against the Bank on the 5th of April, 1905, and on the 
next day obtained an injunction restraining the decree- 
holders from proceeding further against the property. On the 
29th of June. 1907, this suit was decided in favour of the plain- 
tiffs, and the decree was confirmed in appeal by the Punjab 
Chief Court on the'26th of January, 1909. On the 19th of July, 
1907, the Bank made an application that the case be shelved 
for the time being as the property attached had been releas- 
ed, stating that it would try and find out other properties 
which could be attached. Proceedings were shelved accordingly. 


On the 13th of April, 1910, decree-holders made the 
present application for executidn, Nasir-ud-din objected 
that it was barred by limitation, as more than three years 
had elapsed since the date of the last application of the 8th 
of July, 1904. He-also contended that in'any case as against 
him the ‘present application was filed more than twelve years 
after the sale of the decree, the final decree in the case being, 
as regards himself, the decree of the 24th of December, 1897. 


The court of first instance held that the application was 
not time-barred, inasmuch- as the application of 1904 was 
pending ‘all the time its execution was stayed by the order 
of injunction, 2. e., till the date of the decree, the 29th of June, 
1907, from which date the present application was within 
time. As regards the second point, it held that limitation 
was saved by the fact that a warrant of arrest was issued 
against Nasir-ud-din in 1898, but as he avoided arrest, his 
avoidance amounted to fraud. 

Judgment-debtor appealed. 

` Muhammad Rahmat-ul-lah (with him Ghulam Mujtaba), 
for the appellants :— 

` Where ‘execution has been stayed on account of any 
obstacle, the application cannot be revived unless and until 
such obstruction is decided in favour of the decree-holder, 
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Thakur Prasad v. Abdul Hasan and another, [1900] 1. L. R., 23 


AIL, 13, 


Suppa Reddiar v. Avadoi Ammal, , [1909] L Le R, 28 Mad, so, 52 
(F.B) | l 
The latter case cites all the rulings on the point, and 


- follows all the other High Courts. The application of 1904 


cannot be said, therefore, to have continued down to 1907. 
Section 15 of the new Limitation Act IX of 1908 cannot benefit 
the decree-holder. The new Act came into force on the ist’ 
of January, 1909, when the decree’ was already time-barred, 
Section 15 of the old Act applied, only to suits and not to 
execution applications, Retrospective effect also cannot be 
given to the now amended section, unless expressly provided. l 


The final decree in the case as against Nasir-ud-din 
was that of the 24th of December, 1897. The present appli- 
cation is, therefore, barred by the twelve years’ rule contained 
in section 48 of the Code of Civil Procudure. 

Ganga Kuar v, Kesar Kuar, [1904] 1. A L. J. R., 409. 

Mashiat-un-nissa v. Rani, |1889] I. L. R., 13 All, 1 (F. B.) 

No evidence has been produced to prove any such fraud 
or force as is required by section 48, clause 2 (1) of the Code 
ot Civil Procedure, The application for arrest was made on 
the 4th of March, 1898. That was not within twelve years 
immediately before the date of the present application, 
Again, a subsequent application was made in 1904 after the. 
application for arrest. That shows there was no fraud, 

The present application cannot be said to revive the 
application of 1904. It seeks different reliefs, is filed in 


- a different court, and concerns different properties. * 


He also referred to 

Beni Prasad v. Kashi Nath, [1909] 6 A. L. J. Rao 4or, 

Rahim Ali Khan and others v. Phul Chand, [1896] L L. Ra 18, 
All, 482. 

[KNox, J—It has been held by me over and over that 
an application can be revived, if an obstacle is created by 
any one other than the decreé-holder, If it is merely a 
fancy obstacle put up by the decree-holder, “he cannot get 
its benefit, but if it is raised by the judgment-debtor or by 
any other person acting on the same lines, it cannot be held 
to affect the decree-holder.] á 
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He cited 
Shioram Chintaman v. Sarasvotiboi, (1894) I. L. R., 20 Bom., 175 
(at p. 178). 
[KNox, J.—This is a very peculiar case. The facts given 
in the head-note differ from those of the present case.] 
He also cited 


Raghunandan Pershad and another v. Bhugoo Lal, [1889] L L R. 
17 Cal., 268, 

“Sundar Lal, for the respondents :— 

We applied for execution on the 8th of July, 1904. An 
injunction was issued staying execution on the 6th of April, 
1905. An appiication was, therefore, kept pending till the 
suit in which the injunction was granted was decided which 
was on the 2gth of June, 1907, or rather when the decree 
was finally confirmed on appeal on the r1gth of July, 1909. 
The present application is within three years from both these 
dates. > 

The ruling in 

Basant Lal v. Batul Bibi and others, [1883] I. L. R., 6 All, 23, 
is exactly in point. : 


[GRIFFIN, J—Why did you not proceed against other 
property belonging to the judgment-debtor ?] 


The decree-holder might have done so, but the whole 
question is whether he was bound to do so, He had attached 


sufficient property to cover his claim, and he was not. 


compelled to give it up and seek something else merely 
because somebody had bound up and put upa claim con- 
cerning ig The casein 6 All, is exactly parallel. It is not 
stated expressly in the report whether the matter there 
was decided in favour of the decree-holder, but it must have 
been so, as otherwise he would have applied for execution 
of the same property. An inspection of the record of that 
case shows that the property attached was also released 
there by a suit. The decree-holder there could have also 
gone against other property, had he chosen. The ruling 
“in 6 All, follows,an earlier case, which is also in my favour. 
Paresram v. Gardner, [1877] I. L. R. 1 All, 355, F. B. 
It has been repeatedly held that where execution proceed- 
ings ‘cannot be continued on, stayed or other order obtained by 
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some party, Article 178 of the old Limitation Act applies. 
.The application is, therefore, within time. It is not barred by 
the twelve years’ rule of section 48, Civil Procedure Code, as 


„against Nasir ud-din. The latter was a party to a cross-appeal 


filed in the High Court in 1898. The final decree in the case 
was that of the 7th of February, 1900. It confirmed the 
decree as against Nasir-ud-din and awarded some further 
sums as against two other defendants, 


Muhammad Rahmat-ullah, in reply. 


The ruling in 6 ‘All,’ is not contrary to that in 23 All, 
13. Again, this question was not considered in 6 All. A revival 
of execution proceedings cannot be said to be the same thing 
as the revival of an application on execution, 


The judgment of the Court was delivered by 


KNOX, J.—The North-Western Bank Company, Limited, 
obtained a decree against four persons—Hamza Ali Khan, 
Khwaja Ghulam Nasir-ud-din Khan, Musammat Aghai Begam, 
Mogal Jan, judgment-debtors, on December 24, 1897. Hamza 
Ali Khan died and Faiz-ud-din, Aftab Ali and the three 
remaining original debtors have been put on the record as 
his heirs, An appeal was filed to this Court and that appeal 
was decided on February 7, 1900. The decree passed 
by the Subordinate Judge of Meerut was to a certain extent 


‘modified. Execution appears to have been first taken 


out on January 15, 1898. Several other applications in exe- 
cution followed. One ‘of these was an application for 
execution made in the court of the District Judge of 
Delhi,‘ on July 8, 1904. This application was made within 
time and, as a result, some property situated in Delhi 
was attached as the property of Aghai Begam, judgment- 
debtor. Upon attachment, two persons, Hafiz Khairati and 


Hafiz Ahmad Husain, objected. The objection filed by 


them was rejected on March 10, 1905. They followed up 
the objection by a declaratory suit against the Bank, decree- 
holder. They also. applied for an injunction, This was 
granted by the District Judge of Delhi, and under this in- 
junction the sale of the property in suit was stayed until the 
decision of the suit. On June 29, 1907, the Delhi court gave 
its decision in the declaratory suit, and on July 19, 1907, the 
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pleader for the Bank, decree-holder, put in an application in 
this court, stating that as the attached property has now been 
released, the Bank will find out new property and then apply 
for execution, and meanwhile the case might be shelved, and 
an order was passed sending it to the record-room. On 
April 14, 1910, Hardeo Prasad, who had in the zntertm, pur- 
chased the decree from the Bank and had got his name 
entered on the record as decree-holder, instituted proceedings 
for attachment and sale of certain moveable and immoveable 
property said to belong to the judgment-debtors, Khwaja 
Ghulam Nasir-ud-din Khan and Musammat Aghai Begam, 
judgment-debtors, took vbjections, They urged, that as no 
application had been made by the decree-holder since July, 
8, 1904, the present application must be considered as out of 
time and barred by limitation. They also took objection 
that section 15 of Act IX of 1908 could not be utilized by 
the decree-holder in computing the period of limitation, 
They raised other objections, but it is unnecessary to go into 
them so far as the present appeal is concerned. The lower 
court held that if the Act of 1877 applied to the case, (1) the 
decree-holder’s application for execution made to the court of 
Delhi and the injunction which was issued by that court 
brought the case within article 178 of the Limitation Act 
of 1877, and (2), as the present application was within three 
years from the date of the final decision of that suit, it was 
within time. Ifthe new Act governed the case, then the 
court held that the period from April 6, 1905, to January 26, 
1909, must be excluded from computation. In either case the 
present application was well within time. The Subordinate 
Judg@ rejected the objections of the judgment-debtors, The 
judgment-debtors have now come in appeal to this Court and 
they contend that the application is time-barred and that the 
court was wrong in holding that the injunction issued on 
April 6, 1905, could be utilized by the decree-holder in 
saving limitation. 

We are of opinion that the application for execution insti- 
tuted on April 14, 1910, may justly be reckoned as within 
time, The “Gate of the decree sought to be executed and the 
time from which theperiod of limitation began to run in this 
case was February’ ', 1900, At that time Act XV of 187 
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was the Act governing limitation of suits and applications, 
and the article applying to the present proceeding would be 
article 179 of the Second Schedule of that Act. No question 
has ever arisen regarding the application made to the court 
of Delhi on July 8, 1904, as being an application which was 
time-barred, The flow of limitation was obstructed by the 
objection decided on December 3, 1904. It is true’ that, 
that objection was rejected on March 10, 1905, but the objection 
was followed up by a declaratory suit, also the act of Hafiz 
Khairati and Hafiz Ahmad Husain. Next in order came the 
injunction which was granted on April 6, 1905. This was 
also an act of the persons above mentioned and not an act 
of the decree-holder. It was not until June 29, 1907, that the 
obstructions thus caused were removed and the period of 
limitation began to run freely again. This Court, in Behary 
Lal Mtsir v. Jagannath Prasad (1) under similar circumstances, 
held that the article which in such a case applies is article 


“178 of the Second Schedule of the Limitation Act, and that 


the decree-holder’s right to apply accrued, when by the decree, 
the sale of a share of two villages, in that case was set aside. 
“The present appeal,” the learned Judges went on to say, 


“having been made within three years from that day was 


therefore within time.” Following the precedent therein laid 
down, the present proceeding instituted on April 14, 1910, 
was well within three years of June 29, 1907. On January 1, 
1909, Act IX of 1908 came into force, vide section 1, clause 3 
of Act IX of 1908, and it has been contended that the present 
case should be governed by article 182 of the First Schedule 
of the Act. Even if so, itappears to us that the lower court 
was quite right in holding that section 15 of the Act såves the 
decree-holder from limitation being set up against him under 
Act IX of 1908. Section 14, which corresponded with section 
15 of the present Act, made provisions for suits only, and 
the present Act in computing the period of limitation 
prescribed for either suits or applications for execution of a 


-decree where execution has been stayed by injunction, the 
-time of the continuance of the injunction shall be excluded 


in favour of the decree holder. It will be remémbered that 
in this case, an injunction was granted on April 6, 1905, and 
(1) [1906] È Le R, 28 All, 651. - 
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lasted until January 26,1909. If this period be excluded in 
computing the period of limitation, the present application is 
well within the time granted by article 182 cf Act IX of 
1908. It was contended that the injunction issued by the 
Delhi court simply prohibited the sale of the property by 
Hafiz Muhammad Khairati and Hafiz Ahmad Husain, that it 
did not stay the execution of the decree altogether. In our 
opinion there is no force in this contention. A decree-holder 
is not bound to search out and to proceed against all property 
of which his judgment-debtor may stand possessed. This 
would only encourage the setting up of 60 years’ claim to each 
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„property as attached. If he is executing his decree against - 


property which he Jona fide believed to be the property of 
his judgment-debtor, he is executing his decree within the 
meaning of the law. For this reason we hold that the appli- 
cation made by the decree-holder is not time-barred. It 
is unnecessary to consider the other pleas taken in this 
appeal, and we dismiss this appeal with costs, 


S.A. P.. Appeal. dismissed, 


GHISA.LAL 
versus 
RAM AUTAR LAL.* 


Recovery of Possession by usufructuary mor igagee—Suit for ex-proprietary 
tenancy—Civil and Revenue Courts—Jurisdiction ~ Agra Tenancy Act 
(Act TI of 1902), section “167, 


The question whether a person lawfully in possession of land as 
mortgagee, must give up possession to his mortgagor when the latter 
becomes entitled to ex-proprietary rights in the land, ¢ e., becomes an 
ex-proprietary tenant of the land, is not a question reserved exclusively 
for the Revenue Courts; therefore section 167 of the Agra Tenancy Act 
does not apply,end the Civil Court has jurisdiction to try a suit brought 
by the mortgagee against his mortgagor for recovery of possession of the 
land, 
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’. Maharaja Visianagram v. Chhango Kurmi,7 A. L. J. Ry 355, distin- 
guished. 

-SECOND APPEAL from a decree of E. E. P. Rose, Esq., 


Additional Judge of Gorakhpur, modifying a decree of Mr. 
Aiyaz Husain, Munsif of Basti. 


Suit for possession. _ . 
The facts of this case are given in the judgment, 
A. H.C. Hamilton, for the appellant. 


The civil court has no jurisdiction to entertain the suit, 
The matter was one clearly cognizable only by the Revenue 
Gourt. He cited 

` Maharaj Visianagram v, Chhango Kurmi, [1910] 7 A. Ly J. Ry 555. 
` Jang Bahadur (for Kalindi Prasad), for the respondent. 


The civil court has jurisdiction. The decision of the 
revenue court cannot operate as res judicata, 

Ramdhari Rai v. Ramdhari Rai and others, [1910] 7 A L. J. R, 

ot a. 

The usufructuary mortgage can be enforced even ‘against 
the ex-proprietary tenancy, 

Sham Das and another v. Batul Bibi, [1902] A. W. Ny 155. 

The following judgment was delivered by 


CHAMIER, J.—The appellant was the owner of a 3 pies 
share in a village and, ‘as such, was in possession of several 
plots of sir or khudkashi, -Long before the passing of the 
Agra Tenancy Act, the appellant gave the respondent two 
usufructuary mortgages of the sír and Ahudkashki lands and 
placed him in possession. After that the appellant gave 
the respondent a simple mortgage of the whole share. The 
respondent’ sued ‘upon the simple ‘mortgage and obtained 
a decree in execution of which he purchased the share him- 
self. At the auction the usufructuary mortgages were pro- 
claimed as encumbrances upon the property. Shortly after 
the sale, the appellant sued the respondent for possession of 
the sir and &hudkasht lands under section 79 of the Tenancy 
Act. The first court threw the case out as barsed by limita- 
tion because the respondent had been in undisturbed posses- 
sion of the plots as mortgagee for many years. On appéal, 
the Commissioner held that the suit was not barred by 
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limitition and he gave the appellant a decree for possession 
of the land holding apparently that the appellant as ex-pro-, 
prietary tenant was entitled to possession as against his 
mortgagee. In another proceeding the rent payable: by. 
appellant as ex-proprietary tenant was determined. - The: 
respondent then brought this suit. It was resisted-on- the. 
ground that the civil court had no jurisdiction to entertain 
it. The Munsif overruled this defence and decreed the 
claim. On appeal the Additional Judge set aside the decree 
for possession and gave the respondent a money decree. In 
this Court appellant contends that the suit should be dismissed 
altogether, and the respondent who has filed cross-objections 
contends that the decree of the first court was right. 


The respondent as usufructuary mortgagee is not entitled 
to a money decree. The question is whether he is entitled to 
a decree for possession, The appellant relies upon the deci- 
sion in the case of Maharaja Visianagram v. Chhango Kurmi 
(1), but it appears to me that that case has no bearing what- 
ever upon the present case. There a fixed rate tenant had 
mortgaged his land to the defendant’s ancestor. On the 
death of the tenant the zamindar brought a suit ina revenue 
court against the defendant which is described in the judg- 
ment as a suit under section 95 of the Agra Tenancy Act. 
The revenue court decided that the defendant was a fixed 
rate tenant and was not liable to be ejected. The zamindar 
then brought a suit ina civil court for redemption of the 
mortgage alleging that the defendant was mortgagee of the 
land, It was held that it was not open to the civil court to 
hold that the defendant was in possession as a mortgagee. 
There, it will be observed, the revenue court at the- instance 
of the plaintiff who at the time admitted that the defendant 
was his tenant had inquired into the nature of the defendant’s 
tenancy and had decided that the defendant was a fixed rate 
tenant. ‘The question was one reserved exclusively for the 
revenue courts, 


Here the question decided by the revenue court was, 
whether a persog lawfully in possession of land as mortgagee 
must give up possession to his mortgagor when the latter be- 
comes entitled to ex-proprietary rights in the land, z.e., becomes 

- (1) [190] 7 A. L J, Rull355. 
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ex-proprietary tenant of the land. That is not a question 
reserved exclusively for the revenue courts, therefore section 
167 of the Agra Tenancy Act does not apply. It was contend- 
ed that a/l questions arising between a landlord and his 
tenant relating to the land are reserved exclusively for the 
revenue courts, Section 167 does not so provide, nor so far 
as I am aware, has such a rule of law been laid dowh in 
any case. 


In my opinion the civil court has jurisdiction to try this 
suit. 


On the merits there is no doubt that the respondent is 
entitled to possession of the land. The mortgage when 
made was lawful and did not become unlawful by reason of 
the passing ofthe Agra Tenancy Act. The appellant cannot 
be permitted to hold possession as against his own mortgagee. 

For the above reasons I dismiss the appeal with costs, 
I allow the respondent’s objection and restore the decree of 
the first court with costs throughout. 

S. A. P, Appeal dismissed, 


DALIP SINGH AND OTHERS 
VEYSUS 


BAHADUR RAM.* 


Documeni—-Interpretation— Muakhiza,’ meaning of—Transfer of Pros 
perty Act (dct IV of 1882), sections 55, 100, 


In order that there may be a simple mortgage there must®be (a) a 
transfer of an interest in specific immoveable property, (4) a personal 
undertaking by the mortgagor to pay the mortgage money, and (c) an 
agreement, express or implied, that in the event of the mortgagor failing 
to pay according to his contract, the mortgagee shall havea right to 
cause the mortgaged property to be sold. 


Where, therefore, a deed opened witha recital that the executant had 
borrowed a sum of money followed by a promise to pay the amount with 
interest at 2 per cent. per month within a certain time, and then provid- 
ed: “ muakhasza asl o sud ta yom-ul-wasul upar (description of the. share) 
hagiyat min mugir... gaim rahkega......lihaza.....batartk tamassuk 
muakhas-ai-jaidad ka likhkdya.” 

°F. A F, O..No.j5 of 1912. 
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Held that they did not create a mortgage. The word muakhiza was 
not a word commonly employed to denote a simple mortgage, the root- 
meaning of the word being ‘ taking ’ and the word being generally used 
in the sense of taking satisfaction or calling to account. 

- FIRST APPEAL from an order of Rai Bahadur Babu 
Kanahya Lal, District Judge of Azamgarh, reversing the 
decision of Babu Bhola Nath Seth, Munsif of Azamgarh, and 
remanding the suit for trial on the merits. 


The facts briefly are these :-— 


The plaintiff brought a suit for the recovery of Rs, 
563-14-0, due on a bond, dated March 31, 1892, executed by 
one Moghul Singh in favour of Bahadur Ram. The bond 
provided for the payment of the money secured by the end 
of Jeth, 1301 Fasli, corresponding to June, 1894. The defend- 
ants denied execution of the bond and said that as the bond 
did not amount to a mortgage, the suit was beyond time 
having been brought more than 12 years after the money 
became payable. The Munsif held that the bond created 
only a charge on the property and that the suit was barred 
by limitation. The District Judge, on appeal, held that the 
bond created a mortgage, that section 31 of the Limitation 
Act of 1908 extended the period of limitation for mortgages, 
as well as charges, and remanded the suit to the first court 
for decision on its merits. The word used in the bond to 
connote hypothecation was muakhisa (15415), 


Muhammad Ishaq, for the appellants. 


The only question in this appeal is whether the words used 
in the bond created a simple mortgage as defined in section 
58 of the Transfer of Property Act, or whether they only 
amounted to a charge on the property specified in the deed. 
The words generally used in mortgage-deeds are rekan, arh, 
mustaghraq, makful, kifalat and the use of the word muakhiga 
( Siái ,)—which finds a place in section 100 in the authorized 
Urdu translation of the Transfer of Property Act—to the 
exclusion of any of those words, shows that the intention of 
the parties was, to create only a charge on the property for 
the repayment.ef the loan. 

Kishan Lal v. Ganga Ram, [1891] 1. L. Ra 13 All, 28. 
Gour’s “ Law of Transfer,” pages 633, 655. 
Ghose’s Mortgage, page 1043. 
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` "Moti Ram v. Vitai, [1889] 1. L. R., 13 Bom., go. 
` Gobinda Chanda Pal v. Dwarka Nath Pal, [1908] ILL. R, 35 
| Cal., 837. i 
Janardan Vishan Kilkarin v, Anant Lakshmanshet, [1908] I. L. R, 
32 Bom., 386. 
M. L. Agarwala, for the respondents. 


The mere use of the word muakhisa in the deed, ‘does 
not necessarily imply that the bond in question was nota 
mortgage bond. The intention of the parties has to be ga- 
thered from the document read as a whole. Charge, as 
defined in section 100 of the Act includes every burden on 
property which does not amount to a mortgage as defined in 
section 58 ; and it hasto be seen whether the stipulations 
in the present bond amount to a mortgage. The bond 
provides that the principal and interest due upon it shall be 
charged upon immoveable property specifically described 
therein. It is not very easy to draw a sharp line of demar- 
cation between a mortgage and a charge; but the real differ- 
ence is that the latter is a much wider term than the former, 
A mortgage involves the transfer of an interest in ‘specific 
immoveable property ’ which a charge does not necessarily, 
and, while by a charge atitle is not transferred and only the 
repayment of the money is secured out of a particular fund,’ 
the property hypothecated remains charged in the other, with 
the liabilty to repay that debt. 

Roysuddin Sheikh v. Kali Nath Mukerji, [1906] I. L. R, 33 Cal, 985. 
There is another distinction between the two. A bond 
creating a charge need not be attested by at least two wit- 
nesses which is absolutely necessary to create a valid mortgage. 

The deed in question is attested by more than “two wit- 
nesses. All the elements necessary to constitute a valid simple 
mortgage exist in the present case, and as the document creat- 
ed an interest in specific immoveable property, there can 
be no doubt that the intention of the parties was to create a 
simple mortgage, though the deed does not contain any of 
those ordinary words connoting bypothecation. 

Muhammad Ishag, was heard in reply. 


The judgment of the Court was delivered ‘by 
CHAMIER, J.—This appeal arises out ofa suit brought by 
the respondent for the recovery ‘of Rs, 563 odd by the sale of 
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a share in a village. The suit is based upon a document, 
dated March 31st, 1891, which, according to the respondent, 
effected a mortgage of the share, but which according to the 
appellants effected only a charge on the share. If there was 
a mortgage the suit is maintainable, and the order of the 
lower appellate court remanding the suit for trial on the 
merits is correct. If there was only a charge, the suit is barred 
by limitation as was held by the court of first instance, and 
this appeal must be allowed. 


The.deed opens with a recital that the-executant has bor- 
rowed Rs, 991, then follows a promise by him to pay that 
amount with interest at the rate of 2 per cent. per mensem 
within a certain time, and after that there are the following 
words :— 

Muakhiza aslo sud ta yom-ul-wasul upar [description of the share} 
hagiat WATE UTI sessen GOTH FONEZA. res sa BRAZA anaes batarth 
tamassuk inuakhasa......t-jaidad ka likhdya. 

If it is a mortgage at all, itis a simple mortgage. In 
order- that there may bea simple mortgage, there must be 
(a) a transfer of an interest in specific immoveable property, 
(4) a personal undertaking by the mortgagor to pay the 
mortgage money, and (c) an agreement, express or implied, 
that in the event of the mortgagor failing to pay according 
to his contract, the mortgagee shall have a right to cause the 
mortgaged property to be sold. The second requirement is 
satisfied. There is no express transfer of an interest in 
property, and there is no express agreement that in case of 
default the mortgagee may bring the property to sale. - But 
in a simple mortgage the interest transferred is the right to 
have the property sold, and this need not necessarily be 
provided for in the deed in so many words ; it may be infer- 
red from the language used and where such an agreement can 
be inferred, the first and third requirements are satisfied. 
We are asked to infer such an agreement from the use of the 
word muakhiza. It is conceded that this is not a word com- 
monly employed to denote a simple mortgage. The words 
commonly usd are rihn, Atfalat, and mustughrag, and their 
grammatical variations. The root meaning of muakhiza 
is “taking,” and the word is generally used in the sense of 
taking satisfaction or calling to account, Thus muakhigadar 
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is a man who is responsible or called to account. There is 
nothing in the word which necessarily implies taking and 
selling. For what it may be worth we note that the word 
muakhisa is used in the authorised translation of section 100 of 
the Transfer of Property Act forthe word charge in the original. 
The words ordinarily used to denote a mortgage were well- 
known in 1891, when the deed in question was exetuted. 
The word muakhiza does not necessarily imply a power of 
sale, and there is nothing else in the deed from which an 
intention to give a power of sale can be inferred. Weare 
unable to hold that the deed conferred upon the creditor a 
power to bring the property to sale. Jn our opinion the deed 
is not a mortgage. We allow the appeal, set aside the decree 
of the lower appellate court and restore the decree of the first 
court. The appellants must pay the respondent, costs in all 
the three courts. 


A.C. M. Appeal decreed, 


VOL. 1X.] HIGH COURT. 555 


SHEIKH AHMAD-UD-DIN 


versus CIVIL. 


ILAHI BAKHSH AND OTHERS,* 1912. 


Mahomedan Law—Gift of a fixed share of offerings made at a shrine— April, 12,13. 
é ; bt ee = 
Validity of —Setsin. BANERJI, J 
Where a Mahomedan lady made a gift ofa right to receive a fixed’ PIGGOTT, J. 
share of the offerings at a shrine after they had been made and the donee 
obtained such possession as the subject-matter of the gift admitted of, 
and it was found that the thing gifted had a marketable value, Ael that 
the gift was of an enforcible right and was valid. 
First APPEAL from a decree of Babu Gauri Shankar, 
Subordinate’ Judge of Moradabad. 


Facts appear from the judgment. 


Nawab Muhammad Abdul Majid (Ghulam Mujtaba with 
him), for the appellant. > 

A gift of a right to receive offerings, was not valid under 
the Mahomedan law. The thing must be in existence at the 
time. A gift of future things is void. 

Ameer Ali’s Mahomedan Law, Vol. I., p. 36. 

Bailie’s Digest, p. 515. 

The donor cannot give possession of future things, «4 g. 
fruits to be borne by a tree and this could not be gifted. 

- Amtul Nissa Begum v. Mir Nurudin Hussein Khan, [1896] 22 
Bom., 489. 

Sarkum Abu Turab Abdul Wakeb and others v. Rahman Buthsh 
and others, [1897] 24 Cal, 83. 

A p@nsion is a kind of property and possession can be 
given of it—but offerings are different. 

[PIGGOTT, J—Would it not make a difference when a 
right were given forever and where one was given fora 
definite future period ?] 

An “incorporeal thing” could not be the subject-matter’ 
of a gift. 

Fatwai Alamgjri, Chapter IV. j 
Motilal Nehru (Gulsari Lai with him), for the respondents. 

° F, A. No. 260 of 1910. 
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The rule that the thing must be in existence was a corol- 
lary from the rule that seisin must be made over of the 
thing gifted. But it only applied to things capable of being 
made over, where it is not capable of being handed over, all 
that is necessary is that the owner should do all that fie can 
to make it over. 


[PIGGOTT, J.—The other side will have to answer the 
analogy of a gift of shares in a joint stock company.]_ 


A gift of an allowance is valid—the test of the thing 
being in existence would not be satisfied’ there, because an 
allowance does not come into existence till it isdue. The 
reason is, that the right to recover it, is there. Of course, its 
payment could be enforced. So here it was not a right to 
recover Offerings but a right toa share of them when made, 
that was the subject of the gift. 

Wilson’s Mahomedan Law, section 306, p. 325. 

A gift is valid if by any appropriate method of transfer all 
the control that the subject matter admits of, is made over to 
the donee, : 

Wilson quotes from Anwari Begam v, Nisam-uddin Shah, [1899] 21, 
All, 165. 

[PIGGOTT, J.—That right could be sold for value.] 

Yes, it was a present cash value. 

Nawab Abdul Majid was heard in reply. 

The following judgment of the Court was delivered by 


PIGGOTT, J.—The plaintiff-appellant in this case is suing 
to recover possession as the heir of one Musammat Maksud- 
un-nissa of certain property in the hands of the deféndant, 
and the defence with which we are concerned i$ that the 
lady above mentioned had, on the 11th of January, 1900, 
that is to say, almost eight years prior to her death, trans- 
ferred the property in suit by a registered deed of gift to the 
first defendant Ilahi Baksh. In the court below the execu- 
tion of this deed of January 11th, 1900, was put in issue 
and questions were also raised as to the mental capacity of 
the lady donor at the time of the gift, and as to the influence 
exercised over her by the defendant Ilahf* Baksh. In the 
memorandum of appéal now before us, the question of the 
Jactum of execution is again raised. We think it sufficient 
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to say that after considering the evidence, we find no reason 
whatever to dissent from the conclusion arrived at by the 
lower court on this point. There isa mass of evidence as 
to the execution of this deed, and wedo not think that it is 
in any way adequately rebutted by the inconclusive evidence 
ofthe witness Muhammad Husain who was called as an 
expert on the question of the thumb impression, We have 
also examined the evidence of the two witnessés, Asad Ali and 
Sahib-ud-din, who were called on behalf of the plaintiff to 
give evidence regarding Musammat Makstd-un-nissa’s 
mental capacity. On this point also, we think, that the 
evidence of the witness for the plaintiff is of very small 
` value, and is entirely outweighed by the evidence on thè 
other side, ` 


The main point argued before us relates toa portion only 
ofthe gifted property, although we are informed that it is 
the. most important and valuable portion, The deed of 
January the 11th, 1900, purports to transfer to Ilahi Bakhsh 
the right of Maksud-un-nissa to receive a specified share in 
the offerings made by pilgrims at a certain shrine in the town 
of Amroha. It is contended before us that such a gift is 
invalid under Mahomedan law, because it is a gift of a 
thing not in existence at the time and incapable of that 
actual seisin which the Mahomedan law requires in order 
to make a gift valid. We think that the thing gifted in this 
case must be regarded as being. the right of the donor to 
receive a fixed share in the offerings after they have been 
made, and this is an enforceable right in the sense that it 
is enforgeable in law as against other co-sharers in the 
same. Upon the analogy of a transfer by gift of shares 
in a trading company, it seems to us that the transaction 
in this case is a transfer of an enforceable right within 
the meaning of the principle laid down in Mr. Ameer 
Ali’s Mahomedan law, Volume I, p. 27 of the 3rd edition, 
Tt is, moreover, a gift of a thing which had a marketable value 


at the time when the gift was made, because we find òn the | 


record abundapt evidence that shares in the right to receive 
offerings at the shrine have been made the subject of transfer 
in the past by way of sale as well as by way of gift. In this 
view, the transfer in question is different from the making of a 
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gift of what a particular tree might bear ina certain year, 
as referred to in the Fatwa Alimgiri, Vol., IV, p. 374, quoted 
at page 36 of Mr. Ameer Ali’s book already referred to. On 
behalf of the appellant reliance was placed on the case of 
Amtul Nissa Begam, v. Mir Nuruddin Hussein (1). We 
think that that case is clearly distinguishable from the one 
now before us. We may add that we are quite satisfied on 
the evidence that there was in this case an effective transfer 
from the donor to the donee and that the latter obtained 
from the date of the deed of gift such possession as the thing 
transferred was in its nature capable of. This appeal, there- 
fore, fails, and we dismiss it with costs. 


S. M. Appeal dismissed. 
(i) [1896] 1. L. R., 22 Bom., 489. 





W. BARROW 
Versus 
‘ GAYA PRASAD.* ; 

Bengal Court of Wards Act (JX of 1879), sections 104, 10B,— Bengal 
Court of Wards Amendment Act (1 of 1906), section 3—Notice— 
Presumption—Lffect of non-production of claim with notice. 

Held :—(1) That publication of notice as required by clauses (6) and ' 

(c) of section 64A of the Bengal Court of Wards Act having been proved 

and it being proved that clause (a) had been complied with in part, the 

court should, under section 114 of the Evidence Act, presume ghat notice 
had been published in the manner required by section 64A of the Act; 

(2) that section 10B of the said Act did not apply to a case in which the 

creditor had not put forward his claim at all ; and (3) that the plaintiff was 

not entitled to interest from and after the date of the publication of notice 
under section 10A of the said Act. 
FIRST APPEAL from a-~decree of Babu Pramathanath 

Banerji, Subordinate Judge of Benares. 


On 11th September, 1906, one Ram Bahadur Singh execut- 
ed a promissory note for Rs. 3,000 in favour of the plaintiff, 
Gaya Prasad. Ram Bahadur Singh owned considerable pro- 

° F. A. 146 of 1910, 
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perty in the district of Monghyr in the lower provinces of Ben- 
gal, and, on the 22nd March, 1907, Ram Bahadur Singh was on 
his own application declared a disqualified proprietor under 
the Bengal Court of Wards Act IX of 1879. In accordance 
with section 10A of that Act, as amended by Act I of 1906 
(of the Bengal Council), the Collector of Monghyr was required 
to publish notice of assumption of. the charge of the estate by 
the Court of Wards in the manner specified in section 64A 
of the Act, vtz,,— 

(a) In thé English and the vernacular official Gazettes ; 


(6) in at least three issues each of one English and one 
vernacular newspaper published in Calcutta ; 

(c) in two issues of a newspaper, if any, published in 
the district or division in which the ward ordinarily 
resides or has last resided ; 

(a) by posting such notice on the notice boards in the 
offices of the Collector and of the Judges of the dis- 
trict in which the place named in the notice is 
situate. 


Evidence was given that such notification was published 
in the vernacular Gazette for the lower provinces and in 
three issues of a paper published in Calcutta: and in three 
issues of a paper published at the headquarters of the divi- 


sion in which Monghyr was situate. No evidence was given 


of its publication in the English edition of the Government 
Gazette of the lower provinces of Bengal, nor of the fact that 
such notice was posted in the court of the District Judge 
and Collector. The plaintiff did not put forward his claim be- 
fore the Collector within six months as required by section 10A 
‘of the said Act. He instituted the suit in the court of the 
Subordinate Judge of Benares for recovery of Rs. 3,000 on 
~ account of principal and Rs, 1,618-8-o on account of interest, 
The suit was against Ram Bahadur Singh and the Manager 
of the Court of Wards in charge of the estate. Ram Bahadur 
Singh, when examined as a witness in the case, admitted the 
claim, The Manager of the Court of Wards pleaded inter 
alia (1) that the plaintiff not having put forward his claim 
within 6 months of the notice under section 10A of Act IX 
of 1879, was not entitled to claim interest from and after the 
` date of the publication of the said notice ; (2) that the plaintiff 
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was not entitled to use the promissory notes in evidence 
under section 10B of the said Act as he did not produce the 
note before the Collector of Monghyr. The Subordinate 
Judge of Benares held that personal service of the notice on 
each creditor was necessary under section 64A of the Act. 
Such service not having been established, he overruled the 
contention put forward by the Court of Wards and decreed 
the claim. The Manager of the Court of Wards appealed 
against that decree. 


A, E. Ryves (with him Ghulam Mujtaba), for the appellant, 


. contended that the learned Judge of the court below was 


wrong in holding that personal service of the notice on each 
creditor was necessary. Proof of publication of notice in the 
vernacular edition of the Government Gazette and in an 
English paper of Calcutta and ofa vernacular paper at the 
headquarters of the division was enough to raise the pre- 
sumption under section 114, Evidence Act, that notice was 
duly published. Under section 10B, Act IX of 1879 (as 
amended by Act 1 of 1906) the promissory note was not 
inadmissible in evidence. The rest of his arguments dealt 
with the questions of fact in the case. 


Sundar Lal (with whom Moti Lal Nehru), for the respon- 
dent, contended that the appellant was bound to prove actual 
service of the notice in all the methods prescribed by section 
64A of the Court of Wards Act. The fact of the publication 
of the notice could not be presumed under section 114 of the 
Evidence Act. That fact, like all other facts, must be duly 
proved by the person relying upon it. Section 10B of the 
said Act applied only to a case in which the creditordiad put 
forward his claim but had failed to produce the document on 
which he relied in obedience to the order of the Collector. It 
did not apply to a case in which the creditor had not put 
forward any claim. Due publication of the notice not having 
been proved, the plaintiff was entitled to claim interest as 
decreed by the court below. 

A. E. Ryves, was heard in reply. 

The judgment of the Court was delivered By 

CHAMIER, J.—This appeal arises out of a suit brought by 
the respondent, Gaya Prasad, for the recovery of Rs. 4,618-8-0 
on the basis of a promissory note said tọ have been made in 


VOL. IX} HIGH COURT. 56 


his favour by Babu Ram. Bahadur Singh, represented in this 
suit by the Court of Wards, Bengal, on the 11th of September, 
1906. First appeal No. 336 of rg1o arises out of a suit 
brought by the same person on three promissory notes said 
to have been made in his favour by Ram Bahadur Singh on 
the 27th of December, 1906, 29th of December, 1906, and 
31st of December, 1906. Ram Bahadur Singh was on his own 
application under section 6 (e) of the Bengal Court of Wards 
Act, IX of 1879, declared to be a disqualified proprietor and 
his estate was taken under the charge of the Court of Wards 
‘in’ March, 1907, Both the suits were tried together in the 
court’ below and may be disposed of here by the same judg- 
ment. The Court of Wards pleaded that the notes were not 
made for consideration, and that the ward, Ram Bahadur 
Singh, had, after his estate was taken under the management 
of the Court of Wards, made the promissory notes in favour 
of the respondent in pursuance of an arrangement that if the 
amounts of the notes were paid by the Court of Wards, those 
amounts would be divided between the respondent and the 
ward. The Court of Wards further pleaded that Ram Bahadur 
Singh had not mentioned these promissory notes in the list 
of debts when his estate was taken under the charge of the 
Court of Wards, although the claims of other petty creditors 
were mentioned, that the respondent did not file particulars 
of his claim before the Collector of Monghyr notwithstanding 
the publication of a general notice under Bengal Act No. I 
of 1906, which amended the Bengal Court of Wards Act of 


1879, and that, therefore, no suit could be maintained on the 
promissory notes, 


, TheSubordinate Judge fixed three issues.—_(1) Whether 
the notes. were'admissible in evidence ; (2) whether the notes 
were made'for consideration and whetherthey were ante-dated ; 
and (3) whether the plaintiff was entitled to interest. The 
Subordinate Judge found that the notes were admissible in 
evidence, that they were made for the consideration mentioned 
therein and were made on the dates on which they purport 
to have been made, and that the respondent was entitled to 
interest. Accttdingly he decreed the claims. 


The Court of Wards appeal. In this Court they repeat the 
pleas taken in the court below and suggest that the trial of 
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the case was unsatisfactory and that this court should order 
a further inquiry. [On the question whether the promissory 
notes were made on the dates on which they purport to have 
been made, his Lordship discussed the evidence and pro- 
ceeded.] i 


In the face of the direct evidence of the respondent and 
the ward we are unable to hold that the notes were ante-dated, 
and we affirm the decision of the Subordinate Judge that 
they were made for consideration and were made on the dates 
on which they purport to. have been ‘made. 


The next question js, whether the suits are maintainable 
in view of the provisions of the Bengal Court of Wards 


Amendment Act No. 1 of 1906, By section 3 of that Act 


several new sections were inserted after section 1o of the 
Court of Wards Act of 1879. The first of them, section 10A, 
provides that when the Court of Wards assumes charge of 
any person or property under section 7 or section 10, it shall 
publish in the manner provided in section 64A a notice | 
calling upon all creditors having claims against the ward or 
his moveable property, to submit the same in writing to the 
court, at a place to be named in the notice, within six months 
from the date of the publication of the notice, and every such 
claim not submitted to the court shall, with certain exceptions 
which are not material in this case, cease to carry interest 
from the date of the expiry of the period aforesaid. Section 
10B, sub-section (1) provides that every creditor submitting his 
claim in compliance with the provisions of section 10A shall 
submit with his written statement of claim full particulars” 
thereof and shall, within such time as the court may*appoint, 
produce all documents which are in his possession, power, 
or control, on which he reliés to support his claim. Sub- 
section (3) of the same section provides that if any document,’ 
which to the knowledge of the creditor is in his possession, 
power or control, is not produced by him as is required by 
sub-section (1), the document will not be admissible in evi- 
dence against the ward in any suit brought by the creditor in 
respect of such claim. By section 10 of the Ad? of 1906 a. new ` 
section, f. e., section 64A, was inserted in the Act of 1879 to 
the effect that any notice required to be published by. the 
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provisions of sub-section (1) of section 10A shall be pub- 
lished,—- 
(a) In the English and in the vernacular official Gazettes ; 
(ó) in at least thiee issues each of one English and one vernacular 
newspaper published in Calcutta ; 


(c) in two issues of a newspaper (if any), published in the district 
or division in which the ward ordinarily resides or has last 
resided ; and 

(d) by posting such notice on the notice boards in the offices of the 


Collector and of the Judge of the district in which the place 
named in the notice is situate, 


The Subordinate Judge seems to have misunderstood 
these provisions. He says that it was incumbent on the 
Collector to issue notices to the creditors whose names 
appeared in the list submitted by the ward, and that such 

creditors are required to produce the documents in their 
’ possession, and that the respondent was never served with 
any such notice, The Act does not require the Collector 
to give notice to the creditors entered in any list, but it does 
require the issue of a general notice, Counsel for the Court 
of Wards has produced in this Court with our permission 
a copy of the vernacular official Gazette, issues of Verna- 
cular and English newspapers published in Calcutta and 
two issues of a newspaper published in the Division in which 
the ward resided, which show that the provisions of clauses (4) 
and (c) of section 64A were complied within full and those of 
clause (a) were partly complied with. There is no evidence, 
and it would probably be difficult to produge evidence at 
this time that notices were affixed to the notice board in 
the offiges of the Collector and Judge of the district. In 
view of the notices to which we have already referred, and 
the evidence of the Special Manager and in view òf the fact 
that due publication of the notice was not denied in the 
court below, we may fairly presume that all the notices 


required by section 64A were published as required by that 
section. 


It is.contended by Pandit Sundar Lal on behalf of the 
respondent that when a creditor does not submit a claim 
-at all, the penal provision of sub-section (3) of section 10B 
ef the Act are not applicable, and that the only penalty, 
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which such a creditor incurs is the loss of interest under 
sub-section (2) of section 10A of the Act. It may be doubt- 
ed if this result was intended by the framers of the Act, 
but sub-section (3) of section 10B provides that if a docu- 
ment is not produced as required by sub-section (1), the 
document shall not be admissible in evidence thereafter. 
Sub-section' (1) does not oblige the creditor to produce his 
documents with his claim. He is required to produce. his 
documents within such time as the court may appoint, 
There is nothing to show that the Collector appointed any 
time for any of the creditors of the ward to produce their 
documents and he could not require the respondent to produce 
his documents when he was not aware that the respondent had 
a claim against the ward, It seems tous that the only penal- 
ty which the respondent has incurred by not presenting his 
claim to the Collector is the loss of interest on the promissory 
notes after a certain date. 


With reference to the suggestion that the case should 
go back for further inquiry, we need only say that we have 
examined the record and find that ample time was given 
to the Court of Wards for the production of evidence. The 
date fixed for filing the written statement in each case was 
altered from time to time, and ultimately the īst of March, 
1910, was fixed for the filing of the written statements and 
the roth March was fixed for the settlement of issues. On 
the latter date the Court of Wards presented a petition in 
which they asked for further time for the production of 
evidence, and the court fixed the 5th of May,1910. It is 
evident that the Court of Wards knew that they had to 
produce‘evidence on the sth of May. They did? produce 
some evidence on that date and a few days before that date 
they applied for the issue of commissions which were refused 
on the ground that the evidence to be taken would be irrele- 
vant, and on the sth of May the Court of Wards did not 
ask for any further adjournment. It is impossible to say 
that they were taken by surprise or that they had not suffi- 
cient time to produce evidence. The proceedings in the 
court below were certainly somewhat sufamary, but no 
definite ground has been made out on which we could order 
a retrial, and as we have. said above, no objection seems to 
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have been taken to the procedure adopted by the Subordi- 
nate Judge. The result is that we hold that the claim for 
the principal sums of the promissory notes must be decreed, 
and we must allow interest in both the cases from the date 
of the promissory notes up to the 2nd of October, 1907, that 
is; the date on which the six months’ notice under section 
10 expired. The decrees of the court below are modified 
accordingly. The parties will pay and receive costs in 
proportion to failure and success. 
B. N, G. Decree varied, 


AJITA AND OTHERS 
Ver SUS 
KING-EMPEROR.® 
Penal Code (Act XLV of 1560), section gor—Gang—Evidence necessary 
to prove offence under the Section. 

For the purpose of establishing an offence under Section 4or of the 
Penal Code it must be clearly established either by direct evidence or by 
facts from which the inference may be legally drawn that the members 
of the gang have combined or come together for the purpose of habitually 
committing theft or robbery. 

The ‘association’ referred to in the Section must bea conscious 
association with the primary object of committing the offences mentioned 
therein. 

CRIMINAL APPEAL from an order of H, E. Holme, Esq., 
Sessions Judge of Jhansi. 


Haribans Sahai and Sunder Bhan, for the accused. 


R. Melcomson (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 


TUDBALL, J.—The thirty-two appellants have been con- 
yicted by the Sessions Judge of Jhansi of an offence under 
section 401, Indian Penal Code, namely, that they belong toa 
wandering gang of persons associated for the purpose of habi- 
tually committigg theft or robbery. The appellants are eight 
men and boys and twenty-four women and girls, They call 
themselves Karnataks, but apparently are Kanjars or Berias, a 
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class of persons which has been accustomed from time imme- 
morial to wander about in gangs over the country side living 
as best as they can, the women dancing and singing in public. 
To establish the case against the present appellants the pro- 
secution attempted to show (1) that whereever this gang went, 
the adult males usually kept themselves out of sight, while 
the women and children remained in camp; (2) that two of 
the women had been previously convicted of offences against 
property ; (3) that from the beginning of January up to roth 
February, 1910, while this gang was wandering about in 
British territory there were some 13 cases of offences against 
property committed in the neighbourhood of their encamp- 
ment; (4) that on the 7th of February, 1910, upon certain 
information the Sub-Inspector in charge of a certain police 
station, taking a body of men with him, went into some jungle 
and came upon a body of some ten or twelve men; that the 
latter at first attempted to escape and then turned upon their 
pursuers and resisted their arrest ; that three of them, Ajita, 
Hukum Singh and Jensi Lal, were arrested at the time, and 
two others, Bulaki and Hindupat, were recognized ; that 
eight bundles were left behind by these men containing 
various articles, some of which are said to have been identi- 
fied by those persons whose property had been stolen between 
4th January and 7th February; (5) and that the camp was 
searched on the 1oth of February when a ring and one other 
article were discovered which are also said to be stolen pro- 
perty. The cases of theft and burglary which are alleged to 
have occurred while the appellants were encamped in British 
territory, are as follows :—On the night of 4th Jauuary, 1910, 
Amir Shah’s house is said to have been robbed.® On 6th 
January, two persons, Saru Ram and Musammat Sukhrani 
Dhobin were robbed. On 7th and 8th January, the house 
of Ram Chander pointsman is said to have been entered and 
property taken, and one Mr, Clarke, an employee of the rail- 
way is said to have lost 4 fowls. On roth and 11th January 
two persons, Raghunath and Saru Lal, are said to have been 
burgled. On 23rd January two persons, Lalla and Ramoli, are 
allged to have lost a goat each and to have come upon a gang 
of men in the jungle who were consuming the flesh of those 
animals. On the night of 6th February, Barai Barhai of Bel- 
mau, is said to have his housé burgled. On the night of 8th 
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February, Nanna of Bamrauli lost his bullock, and on the 
night between oth and roth February three burglaries are said 
to have been committed in the town of Moth. In addition to 
these facts evidence has been adduced to show that this gang 
in 1909 was in the Gwalior State and committed a riot and 
attacked the police station, and that for three years at least 
the gang settled down in the Dattia State, and was finally 
turned out by the Maharaja. It seems to me that even if we 
accept all these facts as established, it is imposible to hold 
that the offence contemplated in section 401 has been estab- 
lished. For the purposes of that section it must be clearly 
established either by direct evidence or by facts from which 
the inference may be legally drawn that the members of the 
gang have combined or come together for the purpose of 
habitually committing theft or robbery. It is quite clear that 
the class of persons whom we are now considering does not 
primarily combine or associate for that purpose. Originally 
these gypsies no doubt combined in gangs for the purpose of 
self-protection. They have been wanderers for ages. The 
fact that many of them are dishonest and do commit thefts 
and other crimes is not in itself sufficient to show that the 
purpose for which they have combined is to habitually com- 
mit theft. The present case is very similar in aspects to the 
case of Dakharan v. King Emperor, reported in 70 O. C., 163. 
In that case there was a party of Doms wandering over the 
country side first as the present appellants were doing. 
There is this difference that no stolen property is alleged to 
have been found in their possession. In the judgment of 
that case there are the following remarks :— 

They are associated and wander about in their ordinary way of life, 
and it cannot be said to be proved that the primary purpose of their 
association was the commission of theft.” In a case under the analogous 
section 400, The Public Prosecutor v. Bomgiri Pottigadu and others (1) 
it was remarked :— 

“Ina case under section 400, Indian Penal Code, the prosecution 
ig bound to prove that the accused belong to a gang which was ‘ con- 
sciously ' associated for the purpose of habitually committing dacoity.” 

In the present case 24 of the appellants (who are women 
and children), and the two boys, Rup Singh and Kana, and 
the man Bahalia, were in the camp which was situated 


(x) [1908] I. L. R, 32 Mad., 179. 
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exactly opposite the police station. The mere fact that 
these women and children were living with adult males of 
the gang is insufficient to enable the Court to hold that they 
were associated with their husbands and parents for the 
purpose of habitually committing theft. It is quite clear 
in their cases that their association primarily was for a very 
different object and not that of theft. 4 


In respect to the other appellants Ajita, Bulaki, Hindupat, 
Hukam Singh, and Jense Lal, it may be argued that they 
were found ina gang with other men ; that stolen property 
was found in their possession, and that whereever the gang 
had been, thefts and burglaries had been committed, and that, 
therefore, these facts are sufficient to enable the Court to draw 
the inference that they at least were associated together for 
the purpose of habitually committing theft. l 

There is in addition to the above facts the evidence of one 
man, named Mula (of the same class as the appellants, though 
not a member of their gang). This witness’s evidence is to 
the eftect that he often visited this gang, stayed with them, 
and has joined with various members in the commission of 
thefts and burglaries and dacoities. It is quite evident from 
the judgment of the lower court that very little reliance can 
be placed upon this man’s evidence, : 


[His Lordship then discussed the evidence and proceeded.] 


It seems to me that section 401 was never intended to 
apply to cases of the present kind, unless it could be clearly 
established that these people deliberately and intentionally 
joined together for the common object mentioned in the 
section, It is difficult to conceive that a child of ten orgeleven 
years of age (and there are such amongst the present appel- 
lants), deliberately and consciously associated with its parents 
and other relatives for such a common object. In my opinion 
the prosecution of the present appellants under this section 
in the circumstances of the present case was entirely mis- 
placed and they ought to have been dealt with otherwise. 
I admit the appeals, set aside the convictions and sentences, 
and order the release of all the appellants, es 


Appeal allowed, 
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Transfer of Property Act (IV of 1882), section go—Morigage—Entire 
mortgaged property not sold— Whether money decree obtainable—Code 
of Civil Procedure (Act V of 1908), Order 34, Rule 6. 


A mortgagee, decree-holder, may obtain a money decree under 
section 90 of the Transfer of Property Act, corresponding to Order 34, 
Rule 6, of the Code of Civil Procedure, 1908, where for one reason or 
another he has been unable to bring to sale the whole of the mortgaged 
property. Buta mortgagee cannot obtain a money-decree under either 
Section 90 or Order 34, Rule 6, where no portion of the mortgaged pro- 
perty has been sold either by the court or by private treaty. 


Pirbhu Narain Singh v. Baldeo Singh, [1907] 27 A. W. N., 69, 
followed, 


An application for a money decree of the kind in question is governed 
n the matter of limitation by article 181 of the First Schedule to the 
Limitation Act of 1908, which corresponds with article 178 of the Second 
Schedule to the Limitation Act of 1877, Time begins to run against 
the applicant as soon as‘his right to apply for a money decree accrues, 
and under Order 34, Rule 6, the right to apply accrues when the proceeds 
of the sale are found to be insufficient. 


EXECUTION SECOND APPEAL from a decree of L, John- 
ston, Esq., District Judge of Meerut, reversing a decree of 
Babu Lal Gopal Mukerji, Munsif of Meerut, 


Decree-holder's appeal, 


The facts of this case are briefly as follows :— 


On the 13th of September, 1904, one Bihari Lal obtained 
a decree sisi for sale on two bonds against Niadar Mal, 
Bhagwan Das and Jugal Kishore. This decree was made 
absolute on the 18th of April, 1905. On the 29th of June, 
1907, Baijnath Das and Phul Chand brought a suit for a 
declaration that the property belonged to them and not to 
Bihari Lal's Judgment-debtors. Bihari Lal was a party to 
this suit. This suit was decreed, the appellate decree of the 
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High Court being dated the 30th of March, 1908. On the 2nd 
of April, 1908, Bihari Lal, who was apparently not aware of 
the decree of the 30th of March, 1908, applied for execution 
of his own decree. Objections were taken, and it was finally 
held that the property was unsaleable as it did not belong to 
his judgment-debtors. On the rst of April, 1911, Bihari Lal 
made the present application for a money-decree under Order 
34, Rule 6, of the Code of Civil Procedure. This-was resisted 
‘by Jugal Kishore -as well as the representatives of the other 
two mortgagors on the ground that no money decree could 
Þe- given, and the application was barred by limitation, 


The court of first instance decreed the claim, but the 
lower appellate court dismissed it, 


Decree-holder appealed. 


Nihal Chand, for the appellant :—The application should 
have been allowed, as there is nothing to prevent a money 
decree under Order 34, Rule 6, of the Code of Civil Procedure 
from being passed. 

It is net absolutely necessary that a sale should take 
place before a money decree can be given. It is enough if 
the mortgagee-has ‘done all -he could to bring about a sale, 

Sheo Din v. Bhawani Baksh; [1911] 14 Oudh Cases, 62. 

The application is not barred by limitation. Article 182 
applies, Appellant had no knowledge of the High Court’s 
decree when he made‘his application, ‘Limitation could run 
against him only when it was held in execution proceedings 
that the property was unsaleable, and he was refused execu- 
tion. 

He cited 

Rakmat Karim v, Abdul Karim, [1907] 1. L. Ry 334 Cal., 672, 

Purna.Chandra Mandal v, Radha Nath Dass, (1906) 1. L. R., 33 Cal, 
869. 

As the Oudh case is in conflict with a ruling of this 
court in 

Pirthu Narain Singh v. Baldeo Misra, [1906] 1. L. R.,,29-All., 260, 
the matter should be refered to a larger Bench, 

‘Sham Nath Mushran (for Tej Bahadur Sapre), for ithe 
respondents. 
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`The terms of Order 34, Rule 6, clearly pre-suppose a sale, 
That rule contemplates only a subsidiary remedy. 

Gours Transfer of Property, Vol. 2, p. 1270, 

Lakshinanina v. Kishsiah, [1904] 14 Madras Law Journal, 490. 

Pirbhu Narain Singh v. Baldeo Misra, [1906] 1. L. Rọ, 29 All, 260., 
5.6 A. W. Na [1907] 69. 

The ‘application is barred by limitation, being beyond 
three years from the date of the final decree—the 30th of 
March, 1908. It is governed by article 181, (old article 178) 
and not by article 182 (old article 179) of the Limitation Act, 
being an applicatlon for a supplemental decree itself, and not 
one for execution of a decree. . 

Ram Sarup and another v, Ghamani and another, [1899] 1. L. Ra 21 
Ally p. 453- 

He also cited 3 

Munawar Husain v. Jani Bijat Shanker, [1905] L L, R., 27 All, 619, 
which followed 

Chattar and another v..Newal Singh, [1889] 1. L, R., 12 All, 64, and 

Purna Chandra Mandal v. Racha Nath Dass, [1906] I. L. Ry 33 
Cal,, 869 (at p. 873). 

Reference was also made to 

Kedar Nath and others v. Chandu Mal, [1903] A. W. N,, at 179. 

Pirbhu Narain Singh v. Amir Singh, [1907] L. L. R., 29 AIL, 369. 

Udit Narain Singh v. Bagar Sajjad and others, [1905] A. W. N., 
at 124. 

Muhkammad Akbar and another v, Munsht Ram, [1899] A. W. N., 
at 208. 


Nihal Chand, was heard in reply. 
The following judgment of the Court was delivered by 


CHAMIER, J.—These appeals arise out of an application 
made by the appellant under Order 34, Rule 6 of the Code 
of Civil Procedure, for a money decree. The first court 
passed a decree as prayed. Three appeals were filed in the 
court of the District Judge, who held that the application 
was barred by limitation and for other reasons also was not 
maintainable, The decree-holder has appealed to this Court, 
The same questions arise in all three appeals and can be 
disposed of by one order. The facts are as follows :—On the 
13th of September, 1904, the appellant obtained a decree nist 
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for the sale of mortgaged property. On the 18th of April, 
1905, an order absolute was made for the sale of the property, 
but before the sale could take place, other persons brought 
a suit and obtained a decree for possession of the property. 
That case was disposed of by the court on the 3oth of March, 
1908, Three days later, ñ. e, on the 2nd April, 1908, the 
appellant applied for an order for the sale of the mortgaged 
property. Notice was issued on the 8th of May, 1908. Ob- 
jections were put in and the court held that the mortgagor 
had no rights left in the property which could be sold. On 
the rst of April, i911, the appellant applied for a money 
decree under Order 34, Rule 6, with the result already stated, 


There have been several cases in this Court in which it 
has been held that a mortgagee, decree-holder, may obtain a 
money decree under section go of the Transfer of Property 
Act or under Order 34, Rule 6, where for one reason or another 
he has been unable to bring to sale the whole of the mort- 
gaged property—see for example Pirdhu Narain Singh v. 
Amir Singh ()). But so far as I know, it has never been held 
by this Court that a mortgagee may obtain a decree for 
money under either section 90 or Order 30, Rule 6, where no 
portion of the mortgaged property has been sold either by 
the court or by private treaty. On the contrary in Pirdhu 
Narain Singh v. Baldeo Misra (3), KNOx, J., held that a mort- 
gagee was not entitled to a decree under section 90 of the 
Act where he had been unable to bring the mortgaged pro- 
perty to sale by reason of the fact that it was an occupancy 
holding of which the mortgagor was not the tenant either 
at the date of the mortgage or at the date of the application 
under section go. It was said of section 90 of the Transfer 
of Property Act that it proceeded upon the assumption that 
a decree for sale had been executed and that the proceeds 
of the sale held thereunder had proved to be insufficient to 
pay the amount due to the mortgagee. Order 34, Rule 6, is 
not word for word the same as section go of the Transfer of 
Property Act. The opening words of section go were, 
“When the net proceeds of any such sale aye insufficient.” 
The opening words of Order 34, Rule 6, are :—“When the net 


(1) [1907] I. L. R., 29 All, 369. (2) [1907] W. N., p. 69. 
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proceeds of any such sale are found to be insufficient.” The 
difference in the language supports, if anything, the view that 
a sale must take place before a money decree can be passed. 
I am not prepared to differ from the decision of KNOX, J. in 
the case above mentioned. 


In this view it is unnecessary to consider the question of 
limitation, but I may observe that it has been held in several 
cases in this Court that an application for a money decree 
of the kind now in question is governed in the matter of 
limitation by article 181 of the First Schedule to the Limi- 
tation Act, 1908, which corresponds with article 178 of the 
Second Schedule to the Limitation Act of 1877, Time begins 
to run against the applicant as soon as his right to apply for 
a money decree accrues. As I read Order 34, Rule 6, the 
right to apply accrues when the proceeds of the sale are 
found to be insufficient. As no sale has yet taken place, I can- 
not hold that the application is barred by limitation. 


My attention has been drawn by Mr. Nehal Chand, who 
appears for the appellant, to the decision of Mr, Evans, Judi- 
cial Commissioner in Sheo Din v. Bhawani Bakhsh ('), and 
to a decision of Pandit Sunder Lal, sitting as Additional 
Judicial Commissionenof Oudh, which is referred to by Mr. 
Evans, In -both those cases the mortgagee had applied for 
the sale of the mortgaged property. In one of them sale 
had been refused on the ground that the mortgagor had no 
interest in the mortgaged property and in the other a sale 
was ordered, but there had been no bid, because the property 
was very heavily incumbered. On the facts of the latter 
case, I can understand it being held that there had been 
in substance a compliance with the law, for it was not the 
fault of the mortgagee that no one would bid for the pro- 
perty. The decision in the former case, #.¢., the case, decided 
by Mr. Evans, is in direct conflict with the decision of Mr. 
Justice KNox. I think that I should follow the decision of 
Mr. Justice KNOX, and further I am of opinion that Order 34, 
Rule 6, does not contemplate the passing of a money decree 
until the mortgaged property has been put up for sale, For 
these reasons,*f dismiss this appeal with costs, 


Sy A. P, Appeal dismissed, 
(1) [1911] 14 O. C., 62. 
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GOKUL CHAND. 
VErSUS 
SHIB CHARAN.* 


Transfer of Property Act (IV of 1882), section 106—Landlord and tenant 
Expiry of lease— Notice, 


Where the notice under section 106 ofthe Transfer of Property Act 
was not served personally on the tenant or tendered or delivered to one. 
of-his family or servants at his residence, or affixed to a conspicuous part 
of the house occupied by the tenant, but was left at his shop which is 
separate from his residence, eld that the provisions of the section had 
not been complied with. 


Heid also that where the tenant after the expiry of his lease, which 
was for a definite period and not from month to month, retained posses- 
sion in defiance of the lessor, no notice need be served upon him, and 
the lessor was entitled to eject him. 

SECOND APPEAL from a decree of Pandit Pitambar Joshi, 
Second, Additional Judge of Moradabad, confiming a decree 
of Mr. P. K. Roy, City Munsif. 


Haribans Sahai, for the appellant.? 
Jogindra Nath Chaudri, for the respondent. 


The following judgment was delivered by 


CHAMIER, J.—This was a suit by the respondent for the 
ejectment of the appellant from the southern portion of a 
shop situated in the town of Moradabad. The shop was 
originally the joint property of the respondent and the ap- 
pellant. The respondent in 1900 sued for partiti@n of the 
shop and separate possession of his share of it. The suit 
terminated in a compromise, according to which the shop 
was divided between the parties, the respondent getting the 
southern. portion and the appellant the northern portion of 
it. But it was agreed that the respondent should give to the 
appellant a lease of the southern portion for eight years. It 
was part of the compromise that the respondent should give 
the appellant a registered lease. No lease wa8*ever given, but 
the appellant occupied the southern portion of the shop as 

“© S. A. No, 279 of rors, 
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the tenant of the respondent, and it has been found by the 
courts below that the term of eight years for which the appel- 
lant was to hold possession as tenant, terminated on the 20th 
September, 1908. Immediately after the expiry of the term 
the respondent endeavoured to get the appellant to vacate 
_the southern portion of the house. But the appellant resist- 
ed all the efforts to dislodge him. Ultimately, on the 21st 
February, 1910, the respondent brought the present suit. The 
appellant resisted the suit in the court of first instance on 
the ground that the respondent’s next friend agreed to allow 
the appellant to remain in possession of the respondent's 
share of the house until the respondent attained majority. 
That defence failed. In appeal to the District Judge the 
appellant took two points neither of which has been discussed 
before me. At the hearing he was allowed to raise a third 
point, namely, that the respondent was not entitled to main- 
tain the suit as no notice to quit, as required by section 106 of 
the Transfer of Property Act, had been served on the appel- 
lant. The lower appellate court called on the court of first 
instance for a finding on the question whether any notice to 
quit had been given by the respondent to the appellant. 
The first, court then found that the tenancy terminated on 
the zoth of the month and that due notice to quit on the 2oth 
of February, 1910, had been given to the appellant through 
the post. That finding was affirmed by the lower appellate 
court. .In second appeal to this court it is contended that 
the notice which was given does not comply with section 106 
of the Transfer of Property Act, because it was not given 
either personally to the appellant or to any of his family 
or seryants at his residence or affixed to a conspicuous part 
of the house. Jt appears that the notice was sent by post 
and was taken by the postal peon to the shop now in ques- 
tion. The appellant says that he does not reside in the shop, 
This point does not seem to have been taken in the lower 
appellate court, but there is good reason for thinking that 
the appellant does not reside in the shop, for the res- 
pondent himself described the appellant in the plaint 
as resident gf another part of Moradabad. It seems 
to me that it must be held that the notice does not 
comply with section 106 of the Transfer of Property 
Act, The respondent, however, contends that section 106 
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has no application to the present case. The relevant portion 
of that section is as follows:—In the absence ofa contract or 
local law or usage to the contrary, a lease of immoveable pro- 
perty for any other purpose (which includes a lease of the 
kind now in question) shall be deemed to be a lease from 
month to month terminable on the part of either lessor or 
lessee by fifteen days’ notice expiring with the end of the 
month of tenancy. It is quite clear that between 1900 and 
September, 1908, this was not a lease from month to month. 
It was a lease for eight years, by virtue of the compromise, 
notwithstanding that the parties intended that there should 
be a registered document, for the compromise was incorporat- 
ed ina decree, It is contended that the appellant remained 
in possession after the 20th September, 1908, and from that 
date was a tenant from monthto month. But the evidence 
shows that the respoudent endeavoured to get the appellant 
out of the house as soon as the lease terminated. There is 
no ground for holding that the appellant remained in posses- 
sion with the consent of the respondent. The appellant 
retained possession in defiance of the respondent and was not 
entitled to any notice to quit before the suit was brought. 
In my opinion section 106 of the Transfer of Property Act 
does not apply to this case. Therefore the respondent was 
entitled to a decree for possession of the southern portion of 
the shop, notwithstanding that the notice to quit does not 
comply with section 106, The appeal is dismissed with costs, 


Appeal dismissed, ` 
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THE ALLAHABAD BANK LIMITED, CAWNPORE, 
Versus 
MURLI DHAR AND OTHERS,* 


Provincial Insolvency Act (III of 1907) sections 24 and 26—Application 
by a creditor to have his name entered in the schedule of creditors— 
Right of tke scheduled creditors to make objections— Revision. 


Creditors whose names are already in the schedule are entitled to be 
heard before the debt of a creditor who comes in at the last minute under 
section 24 (3) of the Provincial Insolvency Act is entered in the schedule. 

CIVIL REVISION against the order of Austin Kendall, Esq., 
District Judge of Cawnpore, setting aside an order of Maulvi 
Siraj-ud-dirl, Small Cause Court Judge of Cawnpore, 


Application under section 46 of the Provincial Insolvency 
Act (Act III of 1907). 


The facts briefly are these :— 


One Harish Chunder and a few others, proprietors of 
the shop of Sukhdeo Das Lachhmi Narain, applied to be 
adjudicated insolvent, to the Judge of the Court of Small 
Causes, Cawnpore, who was also invested with powers under 
Act III of 1907. The applicants were in due course adjudi- 
cated insolvent, a receiver was appointed, and the sth of 
September, 1908, was fixed for the proof of debts by the 
ereditors in accordance with the provisions of section 25 of 
the Act. On proof of such claims as were filed, a schedule of 
creditors was prepared on December 12, 1908, under section 
24 of the Act. On November 19, 1909, one Murlidhar, the 
party opposing this application here, applied that his name 
might be entered in the schedule of creditors claiming that 
his debts amounted to Rs, 53,614-7-8. On this, the Small 
Cause Court Judge issued notices to the insolvent, the receiver 
and the other creditors.. After hearing the objections of the 
receiver and the other creditors and considering the proof 
filed by Murlidhar, he rejected the application of Murlidhar, 
on -September °3, 1910. Murlidhar appealed against this 
order to the District Judge of Cawnpore. In this appeal 

` *Civil Rev. No. 78 of r911. 
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Murlidhar impleadéd only the insolvent and the receiver 
as respondents and did not make the other creditors parties 
to the appeal. 


The District Judge refused to hear the objections of the 
other creditors, set aside the order of the Small Cause Court 
Judge and ordered Murlidhar’s name to be entered in the 
schedule of creditors. The Allahabad Bank, Limited, one of 
the opposing creditors applies in revision, 


Sundar Lal, for the applicant, 


The lower appellate court was clearly wrong in holding that 
the opposing creditors had no right to be heard, For section 
24, clause (3) of the Provincial Insolvency Act expressly 
gives a right of hearing to the creditors in opposing an appli- 
cation by a third person that his name might be entered in 
the schedule of creditors. l 


Moreover, the order of the first court could not be set aside 
without making as parties every one affected by that order, 

Gokul Pershad (with him Satya Chandra Mukerji), for 
the opposite party. 


The District Judge was perfectly right in setting aside 
the order of the first court, inasmuch as Murlidhar had proved 
his debts in accordance with the provisions of section 25 of 
the Act. Nor did he act in contravention of any provision 
of law in setting aside that order, because, the receiver, after 
his appointment, represented all the creditors whose names 
were entered in the schedule, and there was no need of 


` making the creditors parties to the appeal before the District 


Judge. In fact, the creditors had no /ocus standi t® oppose 
the application of Murlidhar who also was one of the credi- 
tors. For, the matter was between the petitioning creditor 
and the court, and not between the different creditors. The 
proper course for the opposing creditors was to move the 
court under section 26 of the Provincial Insolvency Act. 

Sundar Lal was not heard in reply, 

The judgment of the Court was delivered by 

CHAMIER, J.—This is an application for revision of an 
order of the District Judge of Cawnpore, setting aside an 
order of the Judge of the Small Cause Court of Cawnpore, 
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under the Provincial Insolvency Act. Harish Chander and 
others applied to the Small Cause Court to be declared insol- 
vent, In due course, an order of adjudication was made, 
a receiver was appointed and the 5th of September, 1908, 
was fixed for the proof of their debts by the creditors. A 
large number of creditors put in proofs, and in December, 
1908, a schedule was prepared in the ordinary way under 
section 24 of the Act. Nearly a year later, on November 109, 
1909, Murlidhar presented a petition to the court, praying 
that his name might be entered in the schedule of creditors, 
He put in an affidavit showing that his claim amounted to 
over Rs. 53,000. The court caused notices of the application 
to be served on the receiver, and the creditors, whose names 
were already in the schedule and after lengthy proceedings, 
which it is unnecessary to detail, came to the conclusion 
that the proof of the debt was insufficient. It accordingly 
rejected Murlidhar’s petition, Murlidhar then appeaied to 
the District Judge making as respondents to his appeal, the 
insolvent and the receiver, but he did not make any of the 
creditors respondents. The District Judge allowed the appeal 
on the ground that the proceedings in the Court of Small 
Causes, held upon the petition of Murlidhar, were irregular 
and contrary to law. He set aside the order of the Judge 
of the Court of Small Causes, and directed him to take up 
the petition of Murlidhar again and to dispose of it with 
reference to the remarks made in his (the learned Judge’s) 
judgment. This is as application for revision by the Alla- 
habad Bank, Limited, which has a claim against the insolvent 
for over Rs, 10,000, It is urged on behalf of the Bank that 
it was egtitled to be heard in the court of the District Judge 
in support of the order of the Small Cause Court and that 
the learned District Judge’s view of the law is incorrect. 
The learned Judge has held that when an application is 
made, asin this case, under section 24, sub-section (3) of. 
the Provincial Insolvency Act, the creditors, whose names 
-are already in the schedule, are not entitled to be heard in 
opposition to the petition, that the question arising upon 
such a petitiog. is one betwezn the petitioning creditor 
and the court, that all other creditors must stand aside at 
that stage, and that if the petition is accepted, the other 
78 2 


CIVIL. 


eeen 


1912, 


The Allahabad 
Bank Limited, 
Cawnpore 


V. 
Murli Dhar. 
Chamier, J. 


14912. 
_The Allahabad 
Bank Limited, 
_Cawnpore 
v. 
Mutli Dhar. 


Chamier, J 


iz 


2580 HIGH COURT. [A. L. J: R. 


‘creditors may move the receiver to take action or may 
themselves take action under section 26 of the Act. 


` Section 24, sub-section 3, distinctly provides, that when 
‘a petition is put in under that sub-section, notices shall be 
served on the insolvent and the other creditors, and that the 
court shall hear their objections, if any. In the face of the 
language of this sub-section it is impossible to hold with the 
‘learned District Judge that the other creditors were not 
entitled to be heard upon the petition of Murlidhar. It is 
unnecessary to point out how deeply they are interested in 
the matter. The Act evidently contemplates that the other 
creditors shall be heard -before the debt of a creditor who 
comes in at the last moment is entered in the schedule. In 
our opinion, the Judge of the Small Cause Court was pér- 
fectly right in hearing the objections: put in by the other 
‘creditors. The Judge of the Small Cause Court disposéd 
of the petition of Murlidhar on-the merits. There has been 
no decision on the merits in the court of the District Judge, 
‘Ir our opinion the District Judge should, under the circum- 
stances of the case, have caused notices of this appeal to be 
given to all the creditors and have heard any of them who 
chosé to appear to resist the appeal, and the learned Judge 
should, in our opinion, have disposed of the appeal on the 
merits. Under section 46, sub-section 1 of the Insolvency 
Act, we set aside the order of the District Judge and direct 
that the appeal be restored to the pending file of his court 
and be'disposed of according to’ law. Costs in this Court, 
which will include fees ‘on the higher scale, will be costs in 
the cause, and be disposed of by.the District Judge. 


AC M Application allélved, 
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“RAM SINGH 
versns 
LALTA PRASAD* 


: Asie iad dct Ur of 1901), sections 159, 160—Revenue payable by 
co-sharer paid by \ambardar—Limitation. 


Section 159 of the Tenancy Act contemplates a suit by a anbarda 
for arrears of revenue payable to the Government through the lambardar 
by a co-sharer, whether such revenue has actually been paid or not. The 
limitation for such a suit ig three years from the date when the revenue 
became payable. Section 160 contemplates a case where arrears of 
revenue have actually been paid by one co-sharer for another. The 
two sections make a distiaction between revenue which is payable and 
revenue which has-actually been paid Where a person who has paid the 
_ revenue happens to be a co-sharer, he can sue his co-sharer for whom 
he has paid the revenue within three years of the date of payment. If he 
happens, to be the /amébardar, that would not take the case out of the 
“category of those contemplated by section 160. 


SECOND APPEAL from a decree of F. E. Taylor, Esq, 
District Judge of Bareilly, confirming a decree of Babu Gur 
Prasad, Assistant Collector, first class, of Bareilly. 

Suit to recover arrears of revenue paid by /amdardar. 

The facts and arguments appear from the judgment. 

Sital Prasad Ghose, for the appellant. 

Satish Chandra Banerji, for the respondent. 

The following judgment was delivered by 

BANERJI, J.—I think the conclusion at which the courts 
below have arrived is correct. -The plaintiff is the Zam- 
bardar and he brought the suit out of which this appeal has 
arisen against the defendant who is: a co-sharer to recover 
arrears of revenue paid by the plaintiff for the defendant. The 
amount of the revenue was- actually paid on the 3rd of July, 
1906. The suit was brought on the 3oth of June, r909. The 
question is whether the claim is time-barred. The decision of 
this question 4&pends on whether the’ suit was in reality a 
suit under section 159 of the Agra Tenancy Act or under 
l l -° Sp A No, 803,9£ 1911. 
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section 160 of that Act. Section 159 contemplates a suit by 
a lambardar for arrears of revenue payable to the Government 
through the /asmbardar by a co-sharer, whether such revenue 
has actully been paid or not... The limitation for such a suit 
is three years from the date when the revenue became pay- 
able. Section 160 contemplates a case where arrears of 
revenue have actually»been paid by one co-sharer for another, . 
The two sections make a distinction between revenue which 
is payble and revenue which has actually been paid. Where 
a person who has paid the revenue happens to be a.co-sharer, 
he can sue his co-sharer, for whom he has paid the revenue 
within 3 years of the date of payment. If he happens to be 
the ambay dar, that would, in my opinion, not take the case 
out of the category of those contemplated by section 160. As 
I have already said, where the /ambardar sues to recover 
arrears of revenue payable by a co-sharer, the suit is one 
under section 159, and such a suit must be brought within 3 
years from the date when the arrears became payable. In the 
present case the arrears were actually paid. Therefore this 
was in reality a suit under section 160 and was well within 
limitation. This is the only point argued, I dismiss the 
appeal with costs. 


Appeal dismissed, 


THAKUR PANDEY i 
VErSHUS 
KING-EMPEROR. 


Criminal Procedure Code (Act V of 1898), sections 107, 145—Security to 
keep the peace—Dispute relating to possession of immoveable property 

— Discretion of Magistrate. 

Where in a dispute relating to immovable property, one party tries 
to set aside a possession of long: standing on their own authority and 
there is great probability of a breach of the peace ine consequence}. the 
Magistrate has a discretion to proceed either under section 107 or section 
145 of the Code of Criminal Procedure. + 


° Cr. Rev; No. 60 of 1912, 
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Sheoraj Roy v. Chatter Roy, 1.'L. R 32 Cal, 966, and Emperor v. 
Ran Baran Singh, 1. L. Rọ 28 All, 406, followed. 


Makadeo Kunwar v. Bisu, 1. L. R., 25 All., 537, distinguished. 

Balajit Singh v. Bhoju, 1. L. R. 35 Cal., 117, not followed. 

CRIMINAL REVISION from an ‘order of Pandit Sri Lal, 
Sessions Judge of Ghazipur. 

Ahmad Kareem, for the applicant. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. l 

The following judgment was delivered by 

Knox, J.—A Magistrate of the first class, after taking 
evidence, came to the conclusion that there was great pro- 
bability of a breach of the peace. 


There is apparently between the parties a dispute relating 
` to immoveable property, and according to the Magistrate one 
party is trying to set aside a possession of long standing on 
their own authority with the result, the learned Magistrate 
says, that a great riot will take place in pargana Duaba; he 
accordingly bound down the petitioners before me and requir- 
ed that they should give security for keeping the peace for 
one year. 


I am asked to interfere with this order on the ground - 


that the dispute being a dispute in regard to immoveable 
property, the Magistrate should not have acted under section 
107, and in support of this contention I am referred to the 
case of Mahadeo Kunwar v. Bisu ('). In that case an order 
had been passed under secion 147 of the Code of Criminal 
Proceduge, without any of the procedure. prescribed by section 
145 being adopted, and that order was set aside as an order 
passed without jurisdiction. The learned Counsel relies upon 
certain dicta contained in the judgment in which it was laid 
down that where a report was made by the police thata 
dispute likely to cause a breach of the peace existed between 
the parties concerned regarding certain land, the Magistrate 
should have proceeded in the manner prescribed in section 
145 and not-undgr section 107, but the learned Judge has been 
careful to add that “it was not necessary to decide, for the 
purposes of this case, whether the fact of the Magistrate 


(1)7[1903] L L. R., 25 All, 537. 


CRIMINAL, 


1912, 


Thakur Pandey 
v. 
King-Emperor. 


Knox, J.. 


CRIMINAL. 
191 23 
Thakur Pandey 
V. 
King-Emperor. 


Knox, J. 


584 HIGH COURT. [A. L.J. R 


having been informed that a dispute existed in regard to 


„land, ousted his jurisdiction to take proceedings under 


section 107.” 


I was also referred to the case Balajit Singh v Bhoju Ghose 
(1). The learned Judges in that case holding that as the lang- 
uage of section 145 was mandatory and that of section 107 
contained words which were discretionary, the order passed 
under section 107 of the Code of Criminal Procedure when 
there was a dispute ‘relating to land was an order which 
should be set aside. I find, however, in the case of Sheoray 
Roy v. Chatter Roy (3), the learned Judges of the same High 
Court held that where a dispute relating to possession of land 
is likely to cause a breach of the peace,a Magistrate has a 
discretion to proceed either under section 107 or under sec- 


_tions 144 and 145 of the Criminal Procedure Code. 


In Emperor v. Ram Baran Singh (*), the learned Judge of 
this Court held that a Magistrate under similar circumstances 
might legally take action under section 107 of the Code of 
Criminal Procedure. With that view I entirely concur, 


It is a matter of experience that cases coming under 
section 145 are, as a rule, cases long drawn out, and in the in- 
terval itis more than probable that owing to the hot blood 


_excited over the matter a breach of the peace might occur, 


The Magistrate often does well to take action under section 
107. It is open to the petitioners in the present, case to move, 
the Magistrate having jurisdiction to take action under section 
145 ifthey make out a proper case. I have no. doubt that the 


- Magistrate will take the necessaty steps. 


I find no cause for interference and dismiss the application, 
Application disinissed, 


(1) [1907] I. L. R., 35 Cal, 117. 
(2) [1905] I. L. R., 32 Cal., 966, 
(3) [1906] I. L. R, 28 All, 406. ~ 


VOL. IX.} PRIVY. COUNCIL. 585 


PRIVY. COUNCIL. 


ns 


BIR BIKRAM DEO 
versus 


THE SECRETARY or STATE For INDIA 
IN COUNCIL. . 


And Fourteen Consolidated Appeals, 


Status of tha non-feudatory chiefs of the Central Provinces—Zamindars 
of Raifur—Chanda patent—Proprietary Sanad—Withdrawal by 
Government of administrative functions—Police, Excise, and Cattle 
Pounds—Suits for. their vestoration—Act of the Executive Govern- 
mené—Wajib-ul -arzes—Cadttle-trespass Act (No, I of 1872). 


Held, that the status of the plaintiffs-zamindars of the district of 
Raipur in the Central Provinces, whose territory became British by 
conquest, cession, or lapse, was determined by the Government in 1864, 
when they were classed as non-feudatory chiefs and declared to be ordi- 
nary British subjects to whom certain judicial and administrative powers 
were entrusted as a matter of convenience or administrative economy ; 
and that the Chanda patent was not to be treated as embodied in or 
affecting the Sanads granted to them in 1874, whereby proprietary rights 
in the soil were vested in them. 


The Government withdrew from the said plaintiffs-zamindars the 
administration of police, exise and cattle pounds, and obtained their 
execution under protest of wajid-ul-arzes, dated the 6th August, 1903. 
The plaintiffs instituted suits to annul certain provisions of the wajib- 
-ul-arses which they alleged were in derogation of their undoubted pri- 
vileges, and to obtain restoration of the administrative functions, of 
which they alleged they had been illegally deprived, and to which they 
were indefeasibly entitled from time immemorial : 


Held, that the suits were not maintainable. The Raipur zamindars 
in exercising police and excise functions were not acting as of right, but 
were so acting either by sufferance or by delegation, and the resumption 
of those functions by the Government was athing done by the Govern- 
ment in exercise of its sovereign powers. The maintenance of private 
cattle pounds was incompatible with the provisions of the Cattle Tres- 
pass Act (No. heof 1871), and the assumption of the administration of 
cattle pounds by the Government was an act of the executive Government 
with which it was not competent for the Civil Court to interfere, 
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CIVIL. CONSOLIDATED APPEALS and Cross Appeals from the 

1911-12 judgments and decrees’ of the Judicial Commissioner of the 

Sy cere Central Provinces, dated the 14th May, 1907, in part affirming 
Bir Bikram P : : Sane 

Deo and in part reversing the judgments or decrees of the District 


i eo fi Judge of Raipur, dated the 6th August, 1906. 
of State. The main questions for determination were—(a) whether 
certain clauses in the wajib-u/-arz, or administration paper, 
executed on the 6th August, 1903, by the plaintiffs in the 
various suits in compliance with the requirements of the 
Government of India, were in derogation of the rights of the 
plaintiffs, lra vires, and as such, liable to be exempted ; (6) 
whether the resumption by the Government of the adminis- 
tration of the police, excise, and cattle pounds within the 
area of the said zamindaris of the plaintiffs was in derogation 
of their rights, and as such, #/tra vires and illegal; and (c) 
whether the suits were maintainable against the defendants 
in respect of the matters aforesaid or any of them. 


The suits giving rise to these appeals were filed by the 
following zamindars, proprietors of tracts of country varying 
in extent, situate in the district of Raipur in the Central 
Provinces, against the Secretary of State for India in 
Council :— 

1. Zamindar of Khariar. 
Zamindar of Suarmar. 
Zamindar of Dondi Lohara, 
Zamindar of Narra. 
Zaminday of Fingeshwar. 


Zamindar of Lahappur-Lohra, ` 


P o e FS DS 


Zamindar of Parpodi. 


8. Zamindar of Bindra-Nawagarh. 


By agreement between the parties the judgments delivered 
in the suits brought by the zamindar of Khariar governed ` 
the suits brought by the other zamindars. The zamindar of 
Khariar brought three suits, No. 6 of 1904, No, 27 of 1904, and 
No. 31 of 1905, but each of the other zamindars included the 
subject-matter of those three suits in one plaint. The history 
and facts of this litigation are fully stated in the following 
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passages of the judgments delivered in the suits of the 
zamindar of Khariar :— 


Suit No. 6 OF 1904. 
Judgment of the District Judge. 

The plaintiff in this case is the zamindar of an estate 
known as Khariar zamindari. The zamindari was held by 
the ‘family of the plaintiffs from a very long time as a 
Raj. At one time, in the pre-Maharatha days, the chief 
of Khariar zamindari was independent, and then he 
held in subordination to the most powerful of the neigh- 
bouring chiefs, the Maharaja of Patna. In late times, the 
Maharaja of Patna was forced to share his supremacy 
among the chiefs with his relation, the Maharaja of Sambal- 
pur, and this was the situation when all fell under the domi- 
nion of the Maharathas in A. D. 1755 as tributaries. When 
.the Garhjat States were ceded to the British power in 1818, 
this zamindari, which was included in the Garhjat States was 
also ceded, and thereafter formed a part of the Chota-Nagpur 
division until it was transferred to the jurisdiction of the 
superintendent of tributary mahals, Cuttock, in 1861, and 
in 1862, the Khariar zamindari was transferred as a part of 
Sambalpur to, and became a part of, the Central Provinces of 
British India. 

When they were ceded to the British Government in 
1818, advantage was taken of the circumstances under which 
Sambalpur and Patna were found, to annul the dependency 
of the other zamindars on these two chiefs, and, in 1821, 
separate sanads were granted to each zamindar, and separate 
engagements were taken. 

At this period the affairs of these chieftainships were 
administered from Ranchi (Chota-Nagpur). 


“The Government from the first, declined to issue any 
definite rules for the ‘guidance of the chiefs. The general 
line of policy was alone indicated. The ascertained and 
generally admitted rights of the Rajas and the various 
classes of their subjects and all customs of the country that 
were not incompatible with the usages of civilized nations, 
were to be strictly followed. Separate engagements were 
taken from each chief binding him to the right of administra- 
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tion of the judicial powers entrusted to him. In practice, 
the powers were limited to the infliction of 7 years’, afterwards 
reduced to 6 months’ imprisonment.” In the civil and 
revenue departments, the chiefs were nominally possessed 
of absolute powers, but they seem nevertheless to have been 
controlled, “Non-interference is said to have been the pre- 
vailing policy, but ‘ in practice,’ interference was the princi- 
ple” followed. f 


In January, 1861, the management of these chieftainships 
was transferred to the Superintendent of Tributary Mahals, 
Cuttack, and it was ordered that “matters should be con- 
ducted in precisely the same way as when the estates of these 
chieftains formed a part of the Chota-Nagpur division.” 


In 1862, Sambalpur was transferred to the Central Pro- 
vinces, and while the status and powers of the Garhjat chiefs 
were, in every other department,. upheld as before, their 
judicial powers in the criminal department were limited 
to those conferred by Act XXV of 1861 on Magistrates 
and Subordinate Magistrates; and each chief was duly 
invested, according to his position and ability. 


The above, briefly, indicates the past treatment of Garhjat 
chiefs, inclusive of Khariar chief, from an administrative 
point of view, during British rule in its early period. 


Zamindars were excluded from the list of Feudatories, I 
quote below the reasons for the exclusion from the letter 


‘to the Government of India (Exhibit p-5) :— 


“ Paragraph 12,—From the Garhjat chiefs mentioned 
in list 1, Mr. Temple would exclude five, vsz., Phoolghar, 
Borasmbar, Khariar, Bindra-Nawagarh, Rehrakhol—from -the 
class of Feudatories, These five zamindars do not rank 
as high as the other Garhjat chiefs. The zamindaris of 
Khasiar and Bindra-Nawagarh were both formerly subordi- 
nate to the Maharaja of Patna; the character of the 
administration of the present zamindars is not good, that 
of the Bindra-Nawagarh chief was at one,time very bad, 
and neither of these zamindars are of such rank and import- 
ance as to entitle them to the position of feudatories,” 
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The Government of India sanctioned the proposal of 
the Local Government of making Khariar chief an ordinary 
British subject in the following terms :— 

“His Excellency in Council also agrees to what is now 
-proposed with regard to the persons named below, whom 
you, for reasons stated, propose to classify as ordinary sub- 
jects :— 


Pandar zamindar. Khariar. 

Zamindar of Ahiri and | Bindra-Nawagarh. 
Arpailu. Rehrakhol. 

Phuljhar, Zamindars of Temoornee. 

Borasambar. And Pitehra.” 


This completes the first chapter in the history of the 
Chhattisgarh zamindars, whereby they were reduced from 
the high position of once independent chiefs to the low 
position of ordinary British subjects. 


Notwithstanding the above orders, the Khariar zamindars, _ 


and his brother zamindars of Chhattisgarh who have been 
otherwise styled non-feudatories, enjoyed the high privilege 
of managing the police, and administrating the excise of 
their zamindaris, In short, though these zamindars were 
reduced to the rank of ordinary subjects of the Crown, still 
they continued to enjoy, as of old, the privileges and rights 
.of feudatories. These people managed the police and 
excise, and derived income .from excise, cattle pound, ferries 
and pandhr? within their zamindaris, 


The Government :did not deprive the zamindars of these 
-privileges and rights which it.might,have done, having regard 
to.its policy. 

In 1867,Mr. Lucie. Smith, as Settlement.Officer of Chanda, 
proposed that the -zamindars of Chanda should be raised 
above ‘the rank of .ordinary-subjects, and that certain privi- 
leges should be granted to.them, wide Exhibit D-6. It was 
suggested that.the zamindars should manage and administer 
police and excise in their :zamindaris and should derive 

. income from forest, abkari, .cattle-pound, -ferries, pandhrt, 
tc. All the. proposed rights and liabilities attaching to the 
zamindaris of Chanda were stated in a draft patent which 
has come to be known as Chanda patent. The Local 
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Government seemed to approve of the proposal, and therefore 
wrote to the Government of India on 24th November, 1867 
(Exhibit D-7), soliciting the sanction of His Excellency 
the Viceroy in Council to the following proposals :— 

“rst—The revised takoli of the Chanda zamindaris for a 

term of 20 years, 

2nd,—To the bestowal of proprietary right in their estates 

on the zamindars, such right to be accompanied 
by the conditions set forth in the accompanying 
draft patent.” 

The last paragraph of the letter ran as follows :— 

“Tf the conditions now proposed should be approved, 
Mr. Morris would solicit permission to make them applicable, 
with such modification as local circumstances might require, 
to the wilder zamindaris of the Balaghat, and to the zamin- 
daris (non-feudatory) of Chhattisgarh.” 


The Government of India in their letter No. 12, dated r1th 
January, 1868, (Exhibit D-8), soon after the transfer of Sambal- 
pur to the Central Provinces, the question of the status of the 
Garhjat chiefs and various other defendant chiefs within the 
limits of the Central Provinces, attracted the attention of the 
then officiating Chief Commissioner, Mr. Temple, who, after 
making the acquaintance of the chiefs and visiting the part of 
the country under his charge, submitted a report to the 
Government of India on the zamindaris and other petty 
chieftaincies in the Central Provinces. A reprint of this 
exhaustive and lengthy report is filed in the case and is 
marked Exhibit D-r, It is dated 31st October, 1863. 

The Government of India in their reply (letter No. 77, 
dated Simla, the 21st May, 1864), marked Exhibit D,2, asked 
the Local Government to reconsider its proposals, to classify 
the chiefs under three heads, vës; (1) chiefs that were or- 
dinary British subjects, (2) chiefs who have some degree 
of sovereign power, and (3) chiefs who, holding an intermediate 
position, may claim to be entrusted with a jurisdiction 
resembling that of a quasi-sovereign. But in the letter 
it was stated that the third class should be quite eliminated, 
In reply, the Chief Commissioner stated thathe believed ‘that 
none of the chiefs were proposed to be divided into the 
remaining two classes, vide Exhibit D-3. 
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The Government of India in reply to Exhibit D-3, 
directed the Central Provinces Government to distribute 
the whole of the zamindars and petty chieftains into two 
classes, vzg.,(1) chieftains who merely rank as British subjects, 
and (2) chieftains who rank as feudatories, and to reconsider 
in each case the class to which the chieftain should belong, 
vide Exhibit D-4. 

The Central Provinces Government accordingly proposed 
the distribution of the zamindars into two classes, viz, 
feudatories and non-feudatories. Regarding five of the Garhjat 
States the proposals of the Central Provinces Government, 
were sanctioned with a slight and unimportant exception. 


The arrangements, sanctioned for Chanda, were directed 
to be taken as a general model for those to be applied to the 
non-feudatory zamindars of Chhattisgarh, The conditions 
embodied in the Chanda patent were, by some unfortunate 
mistake, never inserted either in the proprietary right sanzads 
granted to the Raipur zamindars or in the waytb-ul-ars of 
the zamindaris. = 


In 1874, the Raipur zamindars, including the plaintiff, 
were granted ordinary proprietary right sanads. The matter 
remained in a confused and unsettled state for a long time. 
This is the second chapter in the history of the zamindars 
of Raipur. 


After the lapse of 16 years, the question of the police 
administration in the non-feudatory zamindaris came to the 
forefront, and after some correspondence on the subject 
between the Local Government on the one hand and the 
Inspecgor-General of Police on the other, it was proposed 
to resume the police administration. The final orders of 
the Chief Commissioner were passed in 1888, when the 
police administration was taken over from the Raipur 
zamindars except those of Khariar and Bindra-Nawagarh. 
In 1892, orders were received from the Government of India 
to take an early opportunity to relieve the remaining zamin- 
dars of police duties (letters, dated 23rd March, 1892, marked 
Exhibits D-5,and D-6 in the sister case No. 27 of 1904}. 
Accordingly, the District Superintendent of Raipur took over 
charge of police administration of the Khariar zamindari 
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with effect from ist September, 1892 (víde Exhibit D-ọ, 
filed in suit No, 27 of 1904). 


Simultaneously with the issue of the above orders regard- 
ing the resumption of police administration, the Government 
of India ordered the Chief Commissioner to take steps to 
resume the management and control of excise administra- 
tion in the zamindaris of Chhattisgarh at an early date on 
the basis of equitable compensation. The excise administra- 
tion was taken over from the Khariar zamindar and other 
zamindars from īst April, 1894 (víde Exhibit D-17, filed in 
suit No. 27 of 1904). 


Some of the zamindars did not accept the compensation 
offered by Government, and the zamindar of Khariar is one 
of them. Some of the zamindars memorialized the Secretary 
of State for India in Council, but the memorials were unsuc- 
cessful. Sometime after this, a re-settlement of the Raipur 
zamindaris was made. In the wayib-u/-are prepared at this 
time, certain clauses relating to the succession, management 
of zemindaris,- and their forests were inserted by the joint 
settlement officer, Mr. Scott, under the orders of the Govern- 
ment. This completes the third and the last chapter in the 
history of the zamindaris of Raipur. 


The zamindars have objected to the insertion of the follow- 
ing clauses in the wayib-ul-arg :—Part 1, clauses, 3, 6, 7, 10 
and clauses 2, 7,11 and 15 of Part II. As their objection was 
not heeded to, they have filed separate suits for their cancel- 
lation, and the present suit is one of the kind instituted by the 
zamindar of Khariar. It is alleged by the plaintiff, that 
formerly there was no wayth-u/-arz in contravention of the 
terms of the sanad, dated 25th November, 1874 (proprietary 
tight sanad), and that the settlement officer had no auchority 
to introduce them in the wa7zb-u/-arg under the law. 


Y 


. Part I, clause (3) of the wayid-ul-ars relates to the removal, 
suspension, and dismissal of the zamindars for misconduct. 
Clause (6) refers to ferries and pounds, Clause (7) relates to 
the management of forests, Clause (10) relates to minerals, 
Part II, clause (2), refers to Nagarana, Clapse (11) to the 


~ management of jungle within village boundary. 
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Clause (7) relates to the appointment and dismissal of Kot- 
wars, and clause (15) relates to the carcasses of dead animals, 
By the waytd-ul-arz it is laid down that in case of the resump- 
tion of the management of ferries and pounds, by Govern- 
ment, the zamindars shall be amply compensated for the 
loss of income form those sources. As regards forest, it is 
laid down that the forest shall be managed according to rules 
- made by the Chief Commissioner under section 124-A of the 
Land Revenue Act. Minerals have been recorded as the 
property of the Government, and taking of nagarana at the 
time of giving or renewing leases of villages by the zamin- 
dar has been prohibited by the terms of Mr. Scotts’ wajib- 
ul-are, About Kotwars, it is laid down that their appoint- 
ment and dismissal shall be regulated by section 147-A of 
the Land Revenue Act. As regards carcasses of dead 
animals, it is stated in the waytb-ud-are under dispute that 
the owners of the cattle dying will be entitled to dispose of 
the cattle and hides. in the manner they pleased. 


It is also alleged by the plaintiff that the rights and 
privileges, the subject-matter of suit, were enjoyed as of right 
and. independently of the defendant from times immemorial, 
and that the defendant had no right to interfere in their 
enjoyment by the plaintiff. The defendant in his written 
statement after stating the circumstances in which the Khariar 
zamindari was included in the British Raj, advanced the 
following contentions in answer to the claim of the plaintiff :— 


(1) That on the acquisition of the Garhjat states by the 

British power, the rights and privileges enjoyed by the plain- 
tiff became quite dependent upon and subject to the said 
Government, and those rights and privileges were exercised 
by sufferance or by delegation and subject to the pleasure of 
Government, as declared from time to time. 

(2). That, in 1868, the Government of India determined 
to confer proprietary rights on Central Provinces, but subject 
to certain conditions and limitations which were embodied 
in a document called the “Chanda patent,” and it was stated 
that the terms of the said patent should, subject to such 
modifications as might be found necessary in avy particular 
district, be incorporated i in the waytb-ud-are or administration 

paper, and it was clearly understood by the zamindars that 
f 80 
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Cryin, the said terms, subject’as aforesaid, were to be the terms upon 
1531-12, which they should hold their estates from the Government, 
` Bir Bikram (3). That the said Chanda patent with slight modification 
Deo 


l S not material, was approved of by the Government of India 
The Secretary for zamindari estates of Raipur, and the terms thereof, were 
of State. ordered to be entered in the zamindari wayib-ul-arz, but 
through some error the same were not actually so entered 
until sometimes afterwards the terms of the said patent were 
communicated to all the holders of Raipur zamindaris includ- 
ing that of Khariar, and the letter understood and acknow- 
. ledged that he held his said estate under the conditions of the 

. said patent. 


(4). At the time the sanad, dated 25th November, 1874, 
was granted to the father of the plaintiff, it was believed by 
the Government that the terms of the said Chanda patent 

A modified as stated above, had been specified in the waytb-ul-ars 
or administration paper, and the conditions referred to in the 
said sanad are the said terms, and it was subject to those 
conditions that the said sanad was granted to the plaintiff's 
father who accepted the said grant and subject to the said 
terms and conditions, 


(5) That the terms of the said Chanda patent modified 
as above stated, were entered in the wayib-ul-arzg of 1889 as 
well as of 1892, and though certain changes have been made 
therein in the wayib-ul-arz of 1903, the defendant denies that 
the same is in any way repugnant to the said sanad of 1874 
or that any of the clauses thereof are calculated to injure 
the rights of the plaintiff, and that under the circumstances 
aforesaid, the settlement officer acting under the instructions 
of ..the Government had an authority to make the said 
changes, 


“Ne 


(6). That, if the plaintiff was in the enjoyment of any 
pre-existing rights, the same were taken when the Government 
in the exercise of its prerogative refused to recognize the 

~ plaintiff's father as a feudatory chief, and if the enjoyment 
of any such rights continued afterwards, it was necessarily 
‘on snfferance, and the sanad of 1874 recognized nothing that 
“was ‘notin the ‘Chanda patent modified as aforesaid; that 
*elausét (3) of ‘part I of the said wajtb-ul-ara is merely an 
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amplification of clause VII of the Chanda patent and is 
binding on the plaintiff. 

(7). That ferries and pounds are regulated by acts of 
legislation and the clauses objected to under this head are 
in accordance with the provisions of Act XVII of 1878 and 
Act III of 1886 and the Cattle Pound Act, and that pounds 
have been resumed subject to payment of compensation, but 
ferries continued as the zamindar’s private ferries in the 
manner and subject to the powers of Government provided 
in the Act relating thereto. 


(8). That the clauses 7 of Parts I and II, sub-clause 1 of 
Part II are binding on the plaintiff, both under the said 
Chanda patent and under section 124-A of the Central 
Provinces Land Revenue Act. 


‘(g). That clause (10) is binding on the plaintiff, both 
under the term of the said patent and under the provi- 
sions of section 151 of Central Provinces Land Revenue 
Act. 

(10). That clause 2, Part II, is introduced in the interests 
of the zamindar himself. 

(11). That clause 7 of Part II is in accordance with 
section 147 of the Central Provinces Land Revenue Act, and 
the rules made thereunder and with the waytd-ul-ars of 1891, 
which was duly signed and accepted by the plaintiff. 

(12) That clause 15 of Part II does not infringe any 
right of the plaintiff. 

(13) That the wayid-u/-are in dispute is in conformity 
with the Central Provinces Land Revenue Act and plaintiff 
is bound by it, 

In replication it was stated on behalf of the plaintiff as 
follows :— 

(1). That cession of the Garhjat States to the defendant 
and the treaty of 1826 between the British Government and 
the Nagpur Raja do not authorise the defendant to confiscate 
or interfere with the private right of the plaintiff. 


(2). That, “ven ifthe defendant had any such power, 
„the Crown not having exercised the said right, but having 
allowed the plaintiff to exercise all rights that he had before 
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ar Ast the plaintiff by exercise of prerogative, 
Bir Bikram © (3) That the plaintiff did never exercise his rights and 


N ba , power either on sufferance or by delegation, but he exercised 
The Secretary his powers, from time immemorial and for at least 86 years 
of State. i 


after cession of the estate to the British power, as a matter of 
right and adversely to the defendant. 

(4) That the defendant never, prior to 1903, denied that 
the plaintiff was entitled to the rights and privileges claimed 
in the suit. 


(5) That the defendant expressly recognized and con- 
firmed all the rights of the plaintiff by the proclamation, dated 
Ist January, 1859. 


(6). That the plaintiff has acquired such rights by adverse 
possession for a period of 85 years from 1818 to 1903 A. D. 


(7). That the plaintiff having enjoyed the rights and 
powers to the knowledge of the defendant, such knowledge 


and acquiscence amount to a formal recognition of the rights 
by the defendant. 


(8). That the terms of the Chanda patent were not 
communicated to the plaintiff or his father, and that the 
plaintiff or his father never acknowledged or understood that 
‘he held his estate under the conditions of the Chanda patent, 

(9). That the plaintiff is not bound by the disabling 
clauses mentioned in the Chanda patent. 

(10), That the new wafib-ul-arg of 1903 is not in ac- 


cordance with the Chanda patent and the Central Provinces 
Land Revenue Act. g . 


(11). That the Land Revenue Act, Excise Act, Cattle 
Pound and Ferry Acts, are not applicable to and binding on 
the plaintiff. 


(12), That these Acts which curtail the plaintiffs rights 

are to that extent s/ra vires. 
The judgment here sets out 33 issues framed by the 
learned Judge, who, however, discussed only, the following :— 
(9). Did the zamindars or any of their predecessors in 
title ever acknowledge that they exercised the rights claimed 
“jn the suit under the terms of the Chanda patent subject to 
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certain modification as stated in paragraph 5 ofthe defen- 
dants’ written statement ? 


(10). What is the effect of such acknowledgment? How 


far are the parties bound by the Chanda patent with its modi- 
fications? 


(11). What modifications were made in the Chanda 
patent, at the time, patent was ordered to be issued, or soon 
after, or before it was accepted and acknowledged by the 
zamindars in order to make it applicable to the Raipur 
zamindars? 


(12). Is the defendant entitled to make any further modi- 
fications in the Chanda patent after it was issued and under- 
stood by the zamindars to be binding on them ? 


(14). Is the clause (3) of part I of Mr. Scott’s wayrb-ul-are 
in accordance with the patent, and is it binding on the zamin- 
dars? 


(15) Are the provisions in the wazib-ul-arg relating to 
ferries and pounds in accordance with the provisions of the 
Ferries and Cattle Pound Acts? And are they binding on the 
zamindars ? 


(16). Is the provision relating to forest made in part I, 
clause 7, and part II, clause 1: of the sub-clause 1 of the 
wajtb-ul-ara in accordance with the amended patent and the 
Land Revenue Act, and is it binding on the zamindars ? 


(17). Is the provision relating to minerals contained in 
part I, clause 10, of the wajib-ul-arz consistent with the Land 
Revegue Act, section 151, and amended Chanda patent, and 
is it binding on the zamindars ? 


-(18). Is the provision relating to the payment of agarana 
contained in part II, clause 2, of the waytb-ul-arg beneficial 
to the zamindars ? Can it be retained in face of the zamin- 
dars’ objection or should it be declared to be not binding on 
them ? 


(19). Isthe provision relating to Kotwars made in part II, 
clause 7, of the waj7b-u/-arz in accordance with the provisions 
‘of section 147-A of the Land Revenue Act and the rules 
made thereunder ? Is it binding on the zamindars ? 
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(20). Were the zamindars in receipt of profits arising 
from the sale of hides and bones of cattle dying in the 
zamindaris? Is the settlement officer justified in introducing 
a provision in respect to the matter in part II, clause (15), 
of the wajib-ul-ars? Is the clause of the waytb-ul-arz binding 
on the zamindars ? 


(23). Are the Acts passed by the Legislative Department 
of the Government of India not specifically extended to thé 
scheduled districts binding on the Raipur zamindars? 


(24). Is the Land Revenue Act binding on the Raipur 
zamindars, and do they hold their estates subject to it, and 
to rules made thereunder ? 


(25). Does the Land Revenue Act not affect any of the 
vested rights and privileges of zamindars ? 


(26). If it does, is it ultra vires, and did it transgress the 
Legislative powers of the Government of India? 


(27). Was Mr. Scott, the zamindars’ settlement officer, 
justified in making or legally authorised to make the entries 
in the waytb-ul-ars referred toin paragraph 6 of the plaint, 
and are the zamindars bound by such entries ? 


(28). Are any of the entries in the waytb-ul-are prepared 
by Mr. Scott superfluous or made in contravention of any Act 
of Legislature ? 


(29). Are the zamindars entitled to the declaration 
sought ? 


Issues Nos, 9, 10, IT and r2.—~As the pivot of contentions 
of the parties turned on the applicability of the amended 
Chanda patent to the zamindars, these issues will be tried first, 


I have already shown in the earlier part of my judgment 
that the Government of India directed the Local Government 
to introduce the Chanda patent with such modifications as 
the circumstances required in the zamindaris of Raipur, This 
letter is dated January, 1868. 


Operations preliminary to settlement were commenced in 
Raipur in 1862, but the officer who finally brought the settle- 
ment to a close and who may be said to be responsible for 
the operations did not take up his duties till the end of 1864. 
The Raipur settlement was concluded in March, 1869, 
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Consequently it was at a very late date that this Chanda 
patent was introduced, and as far as can be gathered from 
the record, no proposals had been made before for limiting in 
any way the proprietary rights proposed to be conferred on 
zamindars and other landholders in the Province. There is no 


‘mention of the Chanda patent in the Raipur Settlement 


Report, nor is it embodied in the zamindari a7tb-ul-ara of 


any of the Raipur zamindars. 


Strangely enough, the Raipur Settlement Report contains 
not a single word to show that any patent at all had been ever 
considered in relation to the Raipur zamindars. Mr. Crad- 
dock, I. C. S. was deputed by the Local Government 
to inquire into and report on the status of the Raipur 
zamindars and, as such, after making an exhaustive research 
of the available documents, he wrote a note for the informa- 
tion of the Government. A copy of this note has been filed 
in the case, and is marked Exhibit D-22, 


` Mr. Craddock has found that the Chanda patent was 
never issued to the Raipur zamindars, and that its terms 


“were not iriserted in the zamindari administration paper, and 


I also hold so after carefully examining all the documentary 
evidence on the point. 


There is also no evidence to show that the terms of the 
Chanda patent were otherwise communicated to the zamin- 


- dars who undertook to hold their estates under it. Mr. Crad- 


dock in his note (paragraph 93) has referred to a letter 


. written by Colonel Ward in July, 1884. Colonel Ward says, 


“I find that a copy of the patent was not furnished to each 
zamindar, but the Government sanction was duly communi- 
cated to all, and from various references which have come up 


- before me, I have ascertained that the zamindars rely on 


the above patent.” . 


The “references ” alluded to by Colonel Ward have not 
been produced before me, and I cannot assume their exist- 


` ence on the strength of a loose statement nade by Colonel 
“Ward and quoted by Mr. Craddock. ` 7 


Colonel Ward was not Deputy Commusionel at the time, 


. and was doubtless speaking from hearsay. This statement by 


Colonel Ward being hearsay, cannot be of any use in the case, 
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I, therefore, hold that the Chanda patent either amended 
or otherwise was never communicated to the zamindars, and 
they never understood that they held their zamindaris on the 
terms of the said patent. 


The next question to determine is, whether the plaintiffs 
acknowledged repeatedly, as alleged by the defendant in 
paragraph 6'of the written statement, that he held his estate 
under the conditions of the said patent. To substantiate 
this allegation, the defendant has filed a memorial submitted 
by the plaintiff to the defendant protesting against the re- 
sumption of police and excise rights, 


This memorial is dated April 13th, 1897, I have read this 
document very carefully and failed to see that itin any way 
amounts to an acknowledgment by the plaintiff of the applic- 
ability of the Chanda patent. Reference to it has. been made 
in the memorial by way of argument to show that the Govern- 
ment itself recognised the status of the plaintiff as a chief 
of his zamindari with right to administer his own police 
and excise, 

I, accordingly, hold that the plaintiff or any other zamin- 
dar has not been shown to have acknowledged that he held 
his zamindari under the conditions of the Chanda patent, 
The last question to determine relates to the application of 


_the Chanda patent to the Raipur zamindars, 


On behalf of the defendant, it is urged that notwithstand- 
ing the fact that the patent was not issued to the zamindars 
or referred to in the sanad granted to the plaintiff in 1874 
or incorporated in the wayzb-ul-arzs prepared at the first 
settlement whereby proprietary rights were granted to the 
zamindars and others, it is binding on the plaintiff as. the 
Government- which made the grant of proprietary rights, or- 
dered the grant to be made subject to the conditions of the 
Chanda patent. The proprietary right was created by the 
force of the order and not by the sanad. This seems to be 
a very fine argument, The settlement, as proposed by Mr, 
Hewitt, was sanctioned by the Government of India, and in 
the Settlement Report of Madras, as I have already shown, 
there is no reference to the Chanda patent. The sanad 


granted to the plaintiffs whereby proprietary rights were grant- 
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ed to the plaintiff, states that proprietary rights and ownership 
are vested subject to the conditions specified in the adminis- 
tration paper and other settlement records. As no condi- 
tions exist in the administration paper and other settlement 
records, the grant is absolute, and is not subject to the con- 
ditions of the Chanda pa:ent, 


On behalf of the defendant it is further urged that the 
grant being conditional, the plaintiff must accept the. grant 
as a whole or not at all. 


Most of the advantages conferred by the patent (Chanda) 
to the zamindars have been in recent years withdrawn by 
the defendant, and what is left, now of the Chanda patent, 
for the zamindars, consists of restrictions and disabilities, 
This the plaintiff refuses to accept, and I think that he can 
rightly do sq, after the lapse of more than 32 years, the 
plaintiff cannot be deprived of the zamindari, and the ques- 
tion also does not arise in this suit. I accordingly hold 
that the plaintiff is not bound by the conditions of the Chanda 
patent, and this case will, therefore, be decided on the as- 
sumption that the Chanda patent does not govern the rights 
and liabilities of the Raipur zamindars. 


All the issues Nos. 9, 10, 11 and 12 are, therefore, decided 
against the defendant. 


Issue No. 14.—This issue refers to clause 3 of Part I of 
the wajtb-ul-are prepared by Mr, Scott. The plaintiff states 
that it is not binding on him. On the other hand it is urged 
that it is binding on the plaintiff as it is a substantial repro- 
duction of clause 7 of the Chanda patent. l have already 
held that the plaintiff is not governed by the condition of 
the Chanda patent, and, therefore, the conclusion is irresist- 
able that the clause is not binding on the plaintiff, and I 
hold and find accordingly. 


Issue No. 15.—This issue relates to ferries and pounds. 


The terms of the wayib-ul-ars relating to ferries and 
pounds are in accordance with the Ferries and Pounds 
Acts, Act No. XVII of 1878 (Northern India Ferries Act, 
1878) extends fo the territories administered by the Chief 
Commissioner’ of the Central Provinces : vide section 1 of the 
- gaid Act and Central Provinces rules and orders, 1906; Part 
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Il, page 31, As the Raipur zamindaris form part of the 
Central Provinces, the Act is applicable to the zamindars 
and their estates. 


Section 4 of the Act authorises the local Government 
from time to time to take possession of private ferries and 
declare them to be public ferries. Section 5 of the Act relates 
to claims for compensation for any loss sustained by any 
person in consequence of a private ferry being taken posses- 
sion of under section 4. l 


Thus, the provision in the waytb-1/-are relating to ferries 
is in substantial accordance with the terms of the Ferry Act. 
Inasmuch as the Ferry Act (XVII of 1878) governs the 
plaintiff, its provisions are binding on him, and, therefore, the 
insertion of the clause in dispute in the wayib-u/-arz does 
not in any way injure the plaintiff, and the plaintiff therefore 
has no sense for complaint. The argument that the private 
rights of the subjects cannot be taken away by the Crown 
has no force. The Act expressly refers to the taking away 
of private ferries, and the courts cannot challenge the autho- 
rity of Legislature. i 


l, accordingly, hold that the clause in the wajib-ul-arg 
relating to ferries is binding on the’ plaintiff, and cannot be 
declared as not binding on the plaintiff. 


Similarly, the insertion of the clause relating to cattle 
pounds is in accordance with the Cattle Trespass Act (No. 
I of 1871). Under this Act, section 18 coupled with section 
23 of Act I of 1883, the surplus income of the cattle pounds 
is to be applied for certain purposes and has to be handed 
over to the District Council for being spent for the objects 
mentioned in section 18 of Act I of 1871. 


This Act has been applied to the whole of British India, 
vide section 1 of Act I of 1891. As the zamindaris, though 
styled scheduled districts, are included in British India, the 
Act is applicable to all the zamindaris. 


The action of the defendant is in accordance with the 
Cattle Trespass Act, and the clause in the waytb-ul-ars can- 
not be, therefore, declared as not binding on fife plaintiff. 


The issue No. 15 is, therefore, decided against the plaintiff, 


on 
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Issue No. 16.—The clause in the wayzb-ul-are which has 
been the subject of the issue No. 16, relates to the manage- 
ment of forest, and jungle within village boundary. Clause 7 
> of Part I of the wayzb-ul-arz recites that jungle mahals in the 
zamindaris shall be managed in accordance with rules made 
by the Chief Commissioner under section 124-A of the Land 
Revenue Act. This clause is justified by the defendant on 
the grounds that its provisions are in accordance with the 
Chanda patent and the provision of section 124-A of the 
Land Revenue Act. The applicability of Chanda patent 
need not be considered for reasons given already. As re- 
gards Central Provinces Land Revenue Act, section 124-A 
thereof runs as follows :—“ When under any record-ot-rights 
` or sanad or any agreement with the Government the proprie- 
tor or the superior or the inferior proprietor of any forest- 
land included within, or forming a mahal, is bound to manage 
such forest-land in accordance with rules or instructions pres- 
cribed by any Government officer, the Chief Commissioner, 
may make rules regarding the control aud management of 
such forest-land.” 


From this, it is clear that the Chief Commissioner can 
only ‘make rules regarding the control and management of 
forest land for such proprietors only who have bound them- 
selves to such management under any record-of-rights or 
Sanad or any agreement with the Government. 


There is no provision of the kind in the record-of-rights 
or sanad of the plaintiff or of any Raipur zamindar, and 
there is further no such-agreement made by the plaintiff 
with the Government. Section 124-A, therefore, has no appli- 
cations to the case of Raipur zamindars. Mr. Craddock 
in his note has also arrived at the samé conclusion, I -quote 
below his words :— 

“Paragraph 185,—Thus it will be seen that of all the 
zamindars who were formally granted proprietary rights in 
their forests, those of Chanda, Bilaspur and Chhindwara, are 
prevented definitely from making large contracts, while those 
of Raipur are unrestricted, &c., &c. .Over Raipur we have 
no hold unless the patent applies.” And the Chanda patent 
does not apply and as section 124-A of the Land Revenue 
Act is.not applicable, the plaintiff is not bound by the clause 
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7 of part I of the wafib-ul-arz, and it will be declared that 
it is not binding on the plaintiffs. 


. The same finding will apnly to clauss 11, sub-clause f of 
Part II of the wayzid-ul-arz which relates to the management 
of forest-lands within village limits. 


- But in respect of the management of the waste land within 
villags limits, the clause in the present wajtb-ul-arz ‘is a 
verbatim reproduction of clause 10, sub-clause 1 of the’zamin- 
dari wajib-ul-ara prepared at Mr. Carey’s settlement and 
signed and acknowledged by the plaintiffon 6th March, 1891, 
vide Exhibit D-19. 

The present clause being only a reproduction from the 
old waytb-ul-arg which was accepted by the plaintiff is binding 
on him, and he cannot now object to it. I, therefore, hold that 
clause 11, sub clause 1 of part II, was rightly inserted in the 
current wajtb-ul-arg. 


Before proceeding further I may mention here that clause 
7 of Part I refers to large tracts of zamindari forests which 
were formed into separate mahals and separately assessed 
(vide Mr. Carey’s Settlement Report, page 125), and therefore 
the other clause relating to village waste lands cannot be 
applied to the forest mahals. 


Issue No, 17.—This issue relates to minerals. The clause 
in the waj7zd-ul-ars is defended on the ground that it is 
justified by section 151 of the Central Provinces Land Revenue 
Act, The plaintiff relies on the decision reported in I. L. R, 
33 Cal, page 54, at pages 64 and 65. 

It is urged by the plaintiff that he being the owner of 
surface is prema facie entitled to everything beneath, within 
or above it. No doubt, if section 151 did not exist, the 
plaintiff's position would have been better. 

Section 151 states that unless it is otherwise’ expressly 
provided in the record of a settlement or by the terms ofa 
grant made by the Government, the right to all mines, miner- 
als, and quarries, &c., shall be deemed to belong to Govern- 
ment, and the Government shall have all powers necessary for 
the proper enjoyment of such rights. t. j 


The rights to ‘mineral, &c., have not been expressly granted 
to the plaintiff, His proprietary right sanad, dated 1874, ‘is 
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silent on the point. The records of the settlement do not 
expressly grant the right to minerals and mines to the plaintiff. 
The Government never parted with its right to them at any 
time. Even the ordinary Malguzari sanad of 25th November, 
1874, cannot help the plaintiff, for no Malguzar has been 
given any right to mines and minerals. Moreover, as shown 
above, section 151 is conclusive. The section is clearly 
retrospective in its operation in the sense that it applies to all 
cases arising after the Act. The plaintiff states that he has a 
pre-existing right to mines and minerals which he could have 
enforced against Government. Whatever rights the zamindars 
have to their estates, rest upon a grant by Government in the 
settlement department. That grant was not intended to 
include mines and minerals in the case of any class of the 
newly-created proprietors, malguzars or zamindars, In this 
connection, it was urged by the plaintiff that the Settlement 
Department did not confer any proprietary right for the first 
time which the landlords did not possess, but it merely 
recognized and confirmed the pre-existing rights by the grant 
of the sanad, This argumentis based on the authority of the 
decisions in 13 C. P. L. R, page 81, and I. L. R., 27 Cal., page 
515. fn my humble opinion, these cases do not lend support 
to the argument of the plaintiff. These cases were between 
rival claimants to proprietary rights, and the Government was 
not aparty to them. The proclamation issued at the time 
clearly stated that claimants had no proprietary rights, and the 
grant-of such rights was a free grant on behalf of the Crown, 
No doubt the grants were made to persons ‘who held the 
villages, and this fact was taken into consideration in making 
the gragts. In view of this fact, it was held in the cases 
quoted that the expression absolute proprietary rights was 
intended to be aperative only as between Government and 
the grantee and not as between the latter and the heir of the 
last owner, vide 13 C. P. L. Rọ 81, at pages 85,86 and gr. In 
the correspondence on the subject the word “ conferral” and 
not “confirmation” or “recogniton” is used. I, therefore, 


hold that the proprietary rights were granted, and that the, 


grant ‘was a new and voluntary grant on the part of the Crown, 
and was not tht’recognition ‘of old rights. For the above 
reasons, I hold that the mines and minerals are the property 
of ‘the ‘Crown and do not belong to the plaintiff, 
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CIVIL. The plaintiff cannot, therefore, complain of the insertion of 
FEE the clause relating to minerals in the wayib-u/-ars, and the 
provision thereof is binding on him. The issue is decided 
against the plaintiff. l 


IQII-I2. 
Bir Bikram 
- Deo 


The Sorrel Issue No. 18.—This issue relates to nagarana. The defend- 

- of State. ant urges that the provision contained in the wajıb-ul-arz, 
relating to nasarana, is beneficial to the plaintiff. Ido not 
think that the clause can be retained in face of the objection, 
of the plaintiff. The person to be benefitted by the clause 
is the best person to make his choice and as he disapproves 
of it, he is not bound by it. I, therefore, hold that this clause. 
is not binding on the plaintiff. Issue No. 18 is decided against. 
the defendant. 

Issue No, 19.—This refers to the suspension, appointment 
and dismissal of Kotwars. Section 147-A of. the Land. 
Revenue Act empowers the Chief Commissioner to make rules 
relating to the appointment, suspension or removal of 
Kotwars. ` Under this power, some rules have been made, 
vide Central Provinces Revenue Manual, Volume 1, page 179. 
The current wayzb-ul-are only recites that the appointment, © 
removal, or suspension of Kotwars will be regulated by rules 
made under section 147-A, Central Provinces Land, Revenue - 
Act. As these rules are binding on the plaintiff, the inser- 
tion of the clause objected to in the waytb-u/-are does not, in 
any way, harm or injure the plaintiff and his rights. Moreover, 
the rules follow the lines of rules contained in clause 6 of the 
wajtb-ul-are (Exhibit D-19), which has been signed by the 
plaintif.. In any view, the clause is binding on the plaintiff, 
and I hold so. The issue is decided against the plaintiff. 

. Lssue No. 20—The clause No. 15 of Part Il of the current 
wajih-ul-arg, the subject of the issue, is a reproduction of 
clause 14 of the old wajtb-u/-arz which has been signed and 
accepted by the plaintiff, vide Exhibit D-19. As the clause is 
not a new one, the plaintiff cannot legally object to its inser- 
tion in the wajzb-u/-ars. This clause is binding on the zamin- 
dars, and I holdso, This issue is decided against the plaintiff. 
Though it is not necessary to refer to other issues, I will 
determine in brief a few of them. % 

_Lssues 23, 24, 25 and 26.—The contentions raised by the 
plaintiff and which from the subject of issues, 23 and 24 are 
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based on the argument that the plaintiff's zamindari is included 
in the scheduled districts and that the Acts of the Legislature 
are not binding on the plaintiff unless and until they have 
been specifically extended to his zamindari under the Sche- 
duled Districts Act. This argument is not supported by the 
language of the Scheduled Districts Act. The Act was 
passed to clear doubts in respect of the applicability of Acts 
or Regulations in force at the time of the passing of the Act. 
._This Act cannot, therefore, be referred to in deciding the 
applicability of Acts passed after the passing of the Sche- 
duled Districts Act of 1874, to the Scheduled Districts. 

The question will be decided on the language of the Acts. 


The Land Revenue Act was, as ordinarily passed, in 1881, 
extended to the whole of the Central Provinces, “ except 
those specified in Part VI of the Scheduled Districts Act, 
1874.” This Act, therefore, did not apply to the plaintiff. 


The Act was subsequently amended and the words and 
figures “éxcept those specified in Part VI of the first schedule 
of the Scheduled Districts Act,” were repealed by Act XVI of 
1889, section 3. This amendment clearly shows that the 
Land Revenue Act was extended’ to the zamindaris of 
Chhattisgarh, including Khariar. The Land Revenue Act, 
therefore, is clearly binding on the plaintiff. If the Act affects 
any of the rights of the plaintiff, it cannot he held to be ultra 
vires, The Legislature has such powers, and it does not 
exceed its authority as urged by the plaintiff. All these issues 
(Nos, 23; 24, 25 and 26) are decided against the plaintiff.’ 


Issue No. 27.--It is contended ‘by the plaintiff that the 
‘wazib-ul-are is prepared under section 79 of the Land Revenue 
Act, and in its preparation the settlement officer, Mr. Scott, 
exceeded his authority. This contention is not correct. The 
plaintiff wrongly thinks that the way1d-ub-are is called record- 
of-rights. Watyb-u/-ars is called administration paper, and is 
prepared under section 77 of the Land Revenue Act. The 
entries made by Mr. Scott in the wafib-ul-are were also 
sanctioned by the Chief Commissioner, vide Exhibit D-16 
and Exhibit D-17. Mr. Scott was, therefore, justified in 
making the entyies, and was also legally-authorised to do so, 

- As regards the binding effect of the ome the Ha 
tion-has been determined already, - 
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Issue No. 28.—As the entries were made in accordance 
with the orders of the Chief Commissioner, none of them are 
superfluous, and I hold so. 


I have not been shown that they were made in contraven- 
tion of any Act of Legislature. I, therefore, hold’that they - 
were not so made. 


This issue is decided against the plaintiff. 


In paragraph 7 of the plaint the plaintiff states that he is 
not bound by the wayté-/-arz which is opposed to the spirit of 
the Land Revenue Act. This assertion is not correct, It 
implies that the Land Revenue Act governs the plaintiff. In 
the pleading and argument the position was changed, and it 
was contended that the plaintiff was not governed by the 
Land Revenue Act, 


To sum up, it has been held that clauses 3 and 7 of Part 
I and of Part II of the wayid-u/-ara prepared by Mr. Scott are 
not binding on the plaintiff. The other clauses objected to 
have been held to be binding on the plaintiff. 


A decree declaring that clauses 3 and 7 of Part I and clause 
2, Part II of the waytb-u/-ara, are not binding on the plaintiff, 
and directing their removal from it will be drawn up in the 
case. As both of the parties partly fail and succeed, I 
think that the cost of the suit should be borne by the parties 
as incurred, and I, therefore, order that each party will pay 
its own costs of suit. 


Both parties appealed to the court of the Judicial Commis- 
sioner. The judgment of the Judicial Commissioner, after 
briefly stating the facts and history of the case proceeded as 
follows:—Dealing first with the plaintiff's appeal, I observe, to 
begin with, that the 11th ground was not pressed in argument, 
Khariar is a scheduled district, appearing as serial No. 1 in 
Part VI of the first schedule ta Act XIV of 1874. As 
originally framed, the second sentence of section 1, Land 
Revenue Act, included the words and figures, “except those 
specified in Part VI of the first schedule of the Scheduled 
Districts Act, 1874,” which were repealed by the amending 
Act, No, XVI of 1889. It follows that, since the 29th 
October, 1889, when the last mentioned Act came into force, 
the Land Revenue Act, 1881, has been running in Khariar. 
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4th, 16th and 17th grounds. CIVIL. 
Following the orders of the arguments advanced by the Tni 
plaintiffs learned counsel, I take up next the 4th, 16th and Bir Bikram 
17th grounds of appeal. The argument here is that the Deo 
wajtb-ul-ars or administration-paper referred to in section 77 The Secretary 
(d) of the Land Revenue Act is indentical with the record- of State. 


of-rights prescribed by section 79 did; that the entries 
complained of do not represent the outcome of inquiries 
made under Chapter VI of the Act; that no rules of the 
kind contemplated by section 79 (d) ibid, have been made ; 
that consequently the clauses in question could not legally 
be included in the wajtb-u/ ars ; and that the form of Chapters 
II-VI indicates that the procedure therein laid down was 
not intended to apply to zamindaris. Ido not think there 
is any substance in the last part of this contention, For 
settlement purposes a zamindari is treated simply as an 
aggregate of villages; the assets of each village are deter- 
mined and the basis of a kaniel jama, t. e„ the revenue which 
would be payable if the village were an ordinary malguzari 
one; and finally a certain share of the aggregate of these ' 
kaniel jamas is made payable by the zamindar in the 
shape of what is technically called a ‘ takolt’: 

See paragraph 157 of Carey’s and paragraph 3 of Scott’s Settlement 
Report. 

The term “mahal,” as defined in section 4 (7) of the 
Land Revenue Act, is a perfectly general one and may, 
therefore, be applied to a zamindari as a whole. In the - 
absence then of anything to indicate that the settlement 
of 1899-1902 was not effected under the Land Revenue Act, 
I woujd assume that it was so effected. That the admi- 
nistration papers and the record-of-rights are not indentical 
seems clear from section 80 of the Act, read with paragraphs 
278, 279, 280 and 266 of the Settlement Code, and also from 
the fact that two such different expressions are used in 
sections so close together. The results of inquiries prescribed 
by sections 68-70 and 72 must find place in the record-of- 
rights, which, moreover is to consist of “ papers,” not of only 
one paper.; but ‘it is certainly not the practice to include in 
the wajib-ul-arz the results of inquiries under those sections 
the obvious place for recording those particular results being 
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the khewat, khasra, jamabandi, etc. The fact, however, 
remains that there is no section except No. 79, which.gives 
the settlement officer power. to make entries in any part of 
the record-of-rights. Rules under section 79 or. section 80 
to have the force of law must be published as required’ by 
section 162, and admittedly no such rules have yet been so 
published : see in this connection paragraph 2 of the preface 
to the Settlement Code. On the 27th issue the lower court 
treated section 77 as giving power to prepare the administra-. 
tion, paper; whereas it, does. no more than authorise the 
determination of certain. disputes. 


On the 28th issue the view taken seems to be that inasmuch 
as the. Chief Commiss'oner-sanctioned the waz:d-ul-arz in 
the Secretariat letters above-cited, all entries in it were legally 
made, I am unable to concur in this view, and I hold that, fail- 
ing effective rules of the kind contemplated by section 79 (b); no: 
clause in the zayzb-ul-ars can- be justified unless it embodies a’ 
result:of the kind covered by section 79 (a). This conclusion 
does not, However; help the plaintiff; for unless his suit relates 
to entries as-to matters referred to in section 78 and so comes 
within the scope of section 83, it is incompetent, ihasmuch as 
section 152 (6) (8) deprives the civil court of jurisdiction over 
the formation of the record-of-rights, In short, as I under- 
stand the position, the plaintiff's suit would have to be 
dismissed altogether, if'it were once conceded that the clauses 
in the wayrd-ud-arg of which he complains do not embody 
decisions as to matters referred.to in section 78. 


He certainly did 'not plead in the lower court ‘that the 
clauses were not the outcome of inquiries, and it is too late 


for him to raise such an objection now. = 


rath Ground. 


_ The 14th ground seems to me to state what the law 
is, without thereby furnishing much aid to the decision of. the. 
present dispute. If a particular right was expressly or 
impliedly granted by the British Government to the zamindar, 
it certainly could not be taken away otherwise than by. 
legislation or by agreement. And it isa rule of inter- 
pretation that when an enactment changes or takes away 
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rights, it is not to be construed as affecting existing rights, 
unless there are express words to that effect : 

Doolabdass v. Ramloll, [1850] 5 Moo. 1. A, 109, at p. 126; 

Papa v. Anunitarama, [1880] 1. L. R., 3 Mad., 98, at p. 101; 

Javanmal v. Muktabai, [1890] I. L. Rọ 14 Bom, 516, at p. 525; 

See also Maxwell on the Interpretation of Statutes, page 727 (4th 
edition.) 

But in respect of each right in dispute the question will be 
—-has there been an express or implied grant ? And in answer- 
ing this, the court will have to bear in mind that the British 
Government is not to be necessarily regarded as having main- 
tained the zamindar, after cession of his territory in 1826, in 
the enjoymeet of all the rights allowed him by the Maharathas: 


Secretary of State in Council of India v. Kamachee, [1859] 7 Moo, 
I. A. 476; 


Cook v. Sprig, 68 L. J. P. Cu, 144. 


In dealing with. the rest of the plaintiffs appeal, I will 
assume—for a reason already stated—that the Chief Commis- 
sioner was competent to order insertion in the wajrb-ul-ars 
of all the clauses to which the plaintiff objects, subject, however, 
to the power of the civil court to cancel or amend any entry 
under section 83 of the Land Revenue Act. 


Ist, 2nd and 3rd Grounds. 


The three opening grounds relate to clause 6in Part I 
of the wayrb-ul-are which runs thus :— 7 


“Ifat any time it is considered expedient to assume the 
management of ferries and pounds, the zamindar shall receive 
reagspgable compensation in respect of any loss of income 
resulting from such transfer.” 


The plaintiff, in connection with this and with all the other 
clauses he objects to, repudiates altogether the Chanda patent. 
He points to the sanad of the 25th November, 1874 (Exhibit 
P-2) as recognising that absolute proprietary rights over 
his zamindari were already vested in him. He urges that the 
concluding wogds—“ and (subject) to the conditions specified 
in the administration paper and other settlement records "— 
should be altogether ignored, as there are no such papers 
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embodying any conditions in the case of his zamindari. It is 
admitted by the defendant that no 
See the remarks on ae : : ; 
Raipur district in Fullers administration paper for Khariar exist- 
“ Translations of speci- ed in 1874 and also that any settle- 
men forms of wajib-ul- 
ars.” (1885.) ment records there may have been, 
then contained nothing relevant to the 
matter in hand. Would it in these circumstances be 
reasonable to treat the sanad as recognizing all that the 
zamindar now claims in respect of pounds and ferries? | 
think not. Reading together the letters of August and Septem- 
ber, 1874, copies of which form the defendants’ exhibits 13, 14 
and 15, it seems clear that the plaintiff was intended to 
receive not only a copy of the ordinary malguzari sanad 
modified by substituting the word “zamindari” for the word 
“mouzah”, but also one of a waytb-ul-arg similar to that 
issued to each Bilaspur zamindar. That intention was, for 
some reason not now ascertainable, left unfulfilled. But I 
cannot think that the plaintiff is entitled to take the sanad as 
it stands alone, for it does not convey the real intention of 
the grantor. If it is not to be regarded as subject to the 
Chanda patent (lightly modified), on what principle is it to 
be construed as recognizing a right to control ferries and 
pounds? No reference to such rights is ever made in the 
wajib-ul-arz of the ordinary malgazuri village, and it is signi- 
ficant that even in the Chanda patent the rules obtaining in 
the Khotra tracts are expressly cited as applicable to the 
levy of fees at ferries and pounds, I would, therefore, treat the 
sanad of 1874 as doing no more than vesting the formal and 
legal title to the villages of the zamindari in the then zamin- 
dari: 

See Loknath v. Bissessarnath, [1899] I. L. R. 27 Cal, 103, at“p“P4. 
Nor do I see sufficient prima facie reason to hold that in 1874 
the plaintiff was not governed as to ferries by the Saugor and 
Nerbadda Rules applied in 1855 to the Nagpur Province 
(pages 92 and 324, Nicholl’s Law of the Central Provinces) 
or as to pounds by the Cattle Trespass Act, 1871. The latter 
Act undoubtedly extended to Khariar, for the preamble exclud- 
ed from its operation only “the Presidency towns and such 
districts or tracts of country as the local Government, with 
the sanction of the Governor-General in Council, may ex- 
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clude from its operation.” With these exceptions, the Act 
was in character general and applicable to the whole of 
British India. Further, it was not included in the first schedule 
of the Laws Local Extent Act, 1874. Consequently, there 
was no need for the Chief Commissioner to issue a declaration 
under section 3 (a) of the Scheduled Districts Act, 1874, in 
order to keep it in force. In this connection, I have further 
to remark that when the sanad of November, 1874, was given, 
the Scheduled Districts Act had not received the assent of 
the Governor-General. The Northern India Ferries Act, 
1878, came into force in the Central Provinces on the ist 
April, 1879 (Notification No. 1457, dated 26th March, 1879); 
section 4 (b) expressly empowers the Local Government to 
take possesssion of any private ferry, and section 5 requires 
compensation to be paid. Assuming that all ferries in Khariar 
were private ferries in 1903 and that they belonged to the 
zamindar, his rights may, under this express provision be 
taken away, and so far as clause 6, Part I of the waytb-ul-are, 
contemplates this and the grant of reasonable compensation. 
I hold that the clause cannot be interfered with, With 
regard to cattle-pounds the position is, to my mind, appreciably 
different. Act I of 1871 followed and repealed Act III of 
1857 in par materia; yet we find that the modified patent 
approved in 1874 by exhibit D-13 for the Raipur zamindars 
allowed them to levy pound fees under the rules ob- 
taining in the Khalsa tracts, while it is nowhere suggested 
that the pounds in the zamindaris were established as required 
by the latter Act (section 4). Clearly, therefore, the pounds in 
Khariar were both established and managed by the zamindar. 
The Act does not expressly provide for confiscating private 
rightsenor does it lay down that there shall be no pounds save 
those established by the District Magistrate. In the face of 
these facts, Iam unable to see how the action of the Govern- 
ment in 1874 is explicable except as a recognition of rights 
vested in the zamindar, To say that the zamindari is a rugged 
and remote tract where it would have been difficult for the Dis- 
trict Magistrate to make and enforce such arrangements as are 
contemplated by sections 4, 5 and 6 of the Act is to furnish a 
reason for all8wing the zamindar to take the District Magis- 
trate’s place, not to show that this course was the outcome of 
i: something other than an admission that the zamindar had a 
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right to occupy that position. Not till 1892 were any steps 
taken indicative of a denial that the Khariar pounds had been 
placed permanently under the zamindar and even then the 
denial took the shape ofa clause in a wayrb-u/-arz which the 
zamindar has not at any time accepted as binding upon him. 
I hold that there was an implied grant to the zamindar of the 
right to manage the pounds established by him and to receive 
the fees, therefrom, and that there is nothing in the Cattle 
Trespass Act to affect that grant. The words “and pounds” 
will accordingly be deleted from clause 6 of the waytb-ul-arz 
as prayed. 


6th, 7th, Sth, oth and roth Grounds, 


I come next to five grounds of appeal relating to clause 
10 of the zajzb-ul-are of which the terms are these :— 


“All minerals are the property of Government which has 
a right of free access and egress thereto and therefrom.” 


The lcwer court has found on its 17th issue that section 
151, Land Revenue Act, gives the minerals to Government, 
that the zamindar had no proprietary rights of any kind till 
November, 1874, when he received his sanad, and that the 
sanad cannot be regarded as even giving at its date the mines 
and minerals. In this Court the plaintiff relies again upon 

Sri Ram v. Hari, [1905] 1. L. R.. 33 Cal, 54, 
and cites also 
Megh Lal v, Girdhari Singh, 5 C. L. J., 208, 


In my opinion section 151, Land Revenue Act, is by itself 
a sufficient answer to this part of the claim. That the section 
was intended to operate on records and grants already 
made, is indicated by the fact that in any other view thé Tom- 
mencement ofits operation would have been long postponed, 
Settlements in the Central Provinces run for the most part for _ 
30 years from 1865 or thereabouts, and had it been desired to 
provide only for the future, executive orders would have 
amply met the object in view. That the general policy of 
Government was everywhere to retain the right to mines and 
minerals appears from the waytb-ub-arses in Fyller’s Collection 
(1885) and from the Chanda patent issued in 1868 (exhibits 


D-7 and D-8). 
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The 12th ground of appeal is directed against the follow- 
ing clause (No. 7) in Part II of the wayzb-ul-are :— 


“The appointment, suspension and removal of village 
watchmen are governed by the rulés framed under section 
147-A of the Central Provinces Land Revenue Act.” 


With this may be compared the corresponding clause in 
the waytb-ub-are originally issued with Carey’s Settlement 
which was reproduced verbatim in the revised form of Novem- 
ber, 1892 :— ` 


“The zamindar may, subject to appeal to the Deputy 
Commissioner, dismiss a Kotwar for continued mis-conduct 
or failure to perform his duties, and may appoint a man in 


bis- stead. The Deputy Commissioner may call upon the 


` zamindar to dismiss a Kotwar offending in any such way, 
and if. the zamindar fails to comply, the power of dismissal 
is-vested in the. Deputy Commissioner.” 


The issue No. 19 in this connection is worded thus :— 

No. 19.—Is the provision relating to Kotwars made in 
Part II, clause 7 of the wajib-ul-ars, in accordance with the 
provisions of section 147-A of the Land Revenue Act and 
the rules made thereunder? Is it.binding’ on the-zamindar? 


_The lower court held that these rules, being binding on 
the plaintiff and framed on the lines of Carey’s original 
wajib-ul-arg, have properly been’ entered in the new wajzb- 
ul-are. As to this part of the claim, I do “not think there 
is any proof of an express or implied grant empowering the 
zamiidar to appoint.and-dismiss Kotwars on his pleasure ; 
which’ is the position he contends: for, It is true that 


€arey’s: wajtb-ul-arz. (exhibit D-19). which appears to have- 


been. signed. by. the. plaintiff on the. 6th. March, 1891, was 
prepared after section 147-A was added to the: Land’ Revenue 
Act. On the other hand no rules were framed till August, 
1891. Rule 5 is the one which chiefly prejudices the 
plaintiff :— : : x 

“The appointment of village-watchmen shall rest with 
the Deputy Commissioner: Provided that in zdmindaris the 
zdinindar may nominate to- a vacancy, and the Deputy 
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CIVIL. Commissioner shall appoint the person so nominated if he 
1911-12, be qualified in accordance with Rule 4.” 
Bir Bikram Rule 8, moreover, gives a zamindar no power of dis- 
Deo missal :— 
The Secretary “ A village-watchman may be suspended or removed by 
of State, 


the Deputy Commissioner on the report of the Mukaddam 
or of his own motion, etc., etc.” 

The plaintiff, then, is worse off than under the waj%d- ul-ars 
of 1891, and unless it can be held that section 147-A of ‘the N 
Land Revenue Act empowers the Government to alter such 
an arrangement as the one embodied in that document, the 
plaintiff will, I think, be entitled at least to some amendment 
of the clause in question. On the whole, I am inclined to hold 
that the section does give the necessary power, To take 
the opposite view would land one in the admission that 
each land-holder who till 1891 appointed and dismissed his 
Kotwars would be entitled to continue doing so, the result 
being a large exception to the scope of what, to be of real 
use, ought to have a general application. I conclude that the 
plaintiff must submit to the rules, though they reduce his» 
authority below even what it was from 1891 to 1903. 


5th Ground, 


The 5th ground of appeal attacks the finding on the 
16th issue which was in the following terms :— 


“Is the provision relating to forest, made in Part I 
Clause 7 and Part II, sub-clause (i) of the waytb-ul-arz in 
accordance with the amended patent and the Land Revenue 
Act, and is it binding on the zamindars ?” 


The lower court has deleted clause 7 of Part I, clause 11 
(i) of Part II has been retained on the ground that it “Hfé?ely 
‘reproduces verbatim clause 10 (i) of Carey’s original wajib- 
«l-arz, There appears to have been some confusion in the 
Judge’s mind, for he deals with waste as distinguished from 
forest land, though the issue has no relation to the former. 
The plaintiff contends that he is not concluded by the agree- 
ment of 1891, inasmuch as it was for the period of Carey’s 
settlement only. I do not see my way to „accepting this 
view of the agreement. By it the plaintiff admitted that he 
held forest within village-boundaries subject to any rules 
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the Chief Commissioner might make, and the effect of the 
admission cannot reasonably be restricted, like the period 
of the assessment, to a limited time in the future. 


13th Ground, 


Clause 15 of Part II is word for word the same as clause 
14 in the wajtb-ul-arz of 1891. I agree with the lower court 
in holding that the plaintiff cannot go behind what he 
accepted as binding in the former settlement. In this 
instance to allow him to do so would affect injuriously the 
rights of others, 


15th Ground, 


I need not separately consider the.15th ground of appeal. 
It is concerned with the lower court’s finding on issues 23-26 
and particularly with the effect of the Scheduled Districts 
Act upon, (i) the Land Revenue Act, and (ii) the Cattle Tres- 
pass Act. I concur generally with the District Judge on these 
points with which | have also dealt already to some extent 
in connection with the first three grounds of this appeal. 


The plaintiffs appeal having now been disposed of, I turn 
to the cross-appeal (No. 61 of 1906). Here the main conten- 
tion is that the plaintiff must, be regarded as bound by the 
Chanda patent as modified in 1874, for application to all the 
Raipur zamindars, This-is rested on three grounds :— 

(i) ‘That in paragraph 8 of the plaint in a cognate suit 
(No, 27 of 1904)-brought by the plaintiff, he admitted that 
Government intended to apply the Chanda patent to him; 

(ii). That in paragraphs 9 to 13 of a petition (exhibit 
D-20) addressed in 1897 to the Secretary of State for India, 
thes,demtiff indicated his acceptance of the said patent. 

(iii), That, as a matter of law, it suffices for the validity 
of a grant that the Government should determine on its terms, 


“That, on the other hand, these (quasi-sovereign) rights 
(to maintain police. and control excise monopolies) were 
further ratified and confirmed by the Government of India 
who issued fresh sanads, the terms of which were similar to 
those issued and delivered to the Chanda chiefs, But it 
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appears, and so the plaintif has been informed, that the 
sanads issued for the zamindars of Chhattisgarh were owing 
to some accident or mistake never delivered to them, Never- 
theless the Government of India had expressly ordered that 
the Chanda patent shall be taken as a general model for 
continuing the existing arrangements in respect to the non- 
feudatory zamindars of Chhattisgarh. 


I am clearly of opinion that this paragraph contains no 
sort of admission which can help the defendant, who more- 
over, does not appear to have relied on it in the lower court. 
From paragraphs 5-8 of the plaintiffs’ written reply in suit 
No. 27 of 1904, the extent of his reliance on the Chanda 
patent may be gathered, namely, that it shows the minimum 
of rights which may be conceded to the plaintiff. As to the 
effect of the passages in exhibit D-20, I concur entirely with 
the lower court. They describe the terms of the Chanda 
patent as wrongly held applicable to Khariar, but use them 
as an argument to prove that in 1874 the plaintiff was treated 
as entitled to manage his own police and administer excise 
in his zamindari. The position taken was this—as a ruler 
of Khariar, the plaintiffs ancestor enjoyed a position 
superior to that of the zamindars of Chanda, yet they were 
allowed to maintain police and administer excise ; a fortiors 
those rights must have been and were recognized as vested 
in the plaintiff's ancestor, That the terms of the Chanda 
patent were not communicated to the plaintiff in 1874 as 
attaching to the sanad (exhibit P.-2) given him in that 
year seems perfectly clear. By 1897 his position had been 
minutely examined, the enquiry having begun at least as far 
back as 1891. In any view, then, of the language used jn.the 
petition it would be unsafe to use it as proving acceptance 
of the patent which the defendant cannot prove to have been 
delivered. Then as to the point of law, I am not shown any 
authority for the position that a grantee from the Crown can 
be bound by conditions which were never communicated to 
him, 

In re-Antaji, [1893] L. L. R, 18 Bom., 670. 
The following is quoted from a judgment of WBSTROPP, C,J.:— 


“In respect to Crown grants upon a question of the mean- 
ing of words, the same rules of common sense and justice 


"> 
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must apply whether the subject-matter of construction be a 
grant from the Crown or from a subject, and it is always a 
question of intention, to be collected from the language used 
with reference to the surrounding circumstances.” 


It is—I venture to think—a requirement of the same rules 
of common sense and. justice that a person should not be 
bound by conditions which have never been brought to his 
notice. Under section 122, Transfer of Property Act, accept- 
ance by or on behalf of the donee is necessary to the vali- 
dity of a gift, and in 

Sheo Singh v. Raghubans, [1905] 1. L, Ra, 27 AIL, 634, 
their Lordships of the Privy Council appear to have assumed 
(at page 650 of the report) that a sanad to be binding must 
be accepted. Í 

I hold then, that the plaintiff is not bound by any term 
of Chanda patent. What he got in 1874 was a recognition 
or conferral for present purposes it matters not which—of pro- 
prietary right. The devolution of that right would—in the 
absence of stipulation to the contrary—be governed by the 
ordinary law, and the Government cannot legally alter that 
without express legislation. If the Government could alter 
the terms of its grant at pleasure, it could also revoke the 
grant likewise. To a gift divesting a private donor of all 
his interest in certain property a condition cannot afterwards 
be attached : 

Hussain Khan v. Matert Sriniwasa, 6 M. H. C. R., 356; Ram 
Sarup ve Bela, [1883] I. L. Ra 6 All. 313, 

And Government cannot by issuing a subsequent proclama- 
tion, resume a grant made by a previous proclamation, 
inasmuch as it cannot, any more than a private person, 
witheut the consent of the donee, revoke a gift actually 
made: 
Collector of Rainagtri v. Vyankatrav, 8 Bom, H. C. R. (A.C. ) 1. 
It fọllows that the lower court has rightly deleted clause 3 
from Part I of the wajib-ul-arz; to depose a zamindar, 
would be to derogate from the original grant to his pre- 
decessor, 

qth Ground. 


It remains to deal with a contention that the lower court 
-was wrong in deleting clause 7 of Part I which runs thus ;-~ 
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Civi. “The forest mahals shall be managed in accordance with 
igiri2, the rules which may, from time to time, be framed by the 
“= .. Chief Commissioner under section 124-A of the Land Reve- 
Bir Bikram 
Déo nue Act. 
THE Secretary In dealing with this the District Judge entirely igiiored 


of State. clause (10) (4) of Carey’s ofiginal waytb-u/-ars, wherein it is 
“expressly stipulated that thé forest lands in the eState will 
be managed in accordancé’ with any rulés which’ may be 
made by the Chief Commissioner. I hold that the plaintiff 
cannot resile from this agreement merely because the term 

of Carey’s settlement has expiréd. 
The direction to delete this clause will, therefore, be re- 

versed. 


The net result of the two appeals is that the lower court's 
decree will be modified by :— l 


(i) adding a direction- that the words “and pounds” be 
deleted from clause 6, Part I of the wajibulars ; 

Gi) substituting for the words and figures “clauses 3 
and 7 of Part I,” the words and figures “clause 3 of Part L” 

The success of the plaintiff being insignificant, in the 
défendants’ appeal, success Has been equally divided ; each 
side will bear half the total costs, In the lower court each 
party will bear his own costs as already ordered. aS 

SuIT No. 27 OF 1904. 
“ The judgment of the District Judge. 

The plaintiff in this suit is Raja Brijraj Singh, zamindar 
of Khariar. 

The plaintiff alleges that the zamindars of Khariar were 
at one time independent chiefs and, as such, they exé?ciSéed 
all the sovereign rights including police and excise -monopoly, 
that even after thé cession of the Garhjat states which includ- 
ed Kharidf zamindari to thé East Indian Company, the za- 
mindars of Khariar continued to enjoy the same rights and 
privileges and maintained their police force and éxérciséd thie 
sole control over the excise monopoly ; that the Hdnoutable 
East India Company, and afterwards their, successors, the 
British Government, acknowledged and ratified these sovereign 
or quasi-soveréign rights d$ appurtenant to the zamindari ; that 


€ 
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the conferral of the’ proprietary rights in the-zamindari made 
in'1874 by means of a'sanad under the signature of the Chief 
Commissioner, Sir Richard Temple, was not intended to 
supersede or abrogate’ the enjoyment of the rights which the 
plaintiffs’ ancestors were enjoying for many hundred years ; 
and that these rights were further ratified and confirmed by 
the Government of India, who ordered the issue of fresh 
sanads to the Chhattisgarh zamindars on the lines of Chanda 
patent and which were, by mistake, not issued. 


On these allegations the plaintiff states that whether by 
a grant, express or implied, or by long enjoyment or by 
adverse possession and enjoymient or by the fact of the rights 
being appurtenant to and having become inseverable inci- 
dénts of the tenure, the plaintiff has acquired‘ an indefeasible 
title to-the rights and privileges which he and his predeces- 
sors have continuously, openly, and uninterruptedly been 
enjoying with the knowledge and concurrence of the British 
Government and’ of the Honourable East India Company. 


As the defendant withdrew the right of the plaintiff to 
levy and maintain police in his state, and the plaintiff was 
made to pay annually a sum of Rs, 1,656 on account of 
police charges over and above ‘akoff and cesses payable by 
him arid also as the excise’ monopoly has been withdrawn 
fror the plaintiff, the present suit has been filed to obtain 
thé following reliefs :— 


(1). That it be déclared that the action of the defendant 
iń withdrdwing the police and excise rights is illegal ene 
improper. 

(2). That the sum of Rs. 1,656 paid under protest by the 
plaintiff to the defendant in the shape of police contribution 
be decreed to-be paid back by the defendant to the plain- 
tiff, and' that it be declared that the defendant has no right 
to levy it, 


(3). That in the event of the court holding that the plain- 
tiff is tot entitled tō the exise monopoly, it be ordered that 
fle defendant is to render an account to the plaintiff of the 
sdid monopolyetnanaged by the defendant and to pay and 
déliver to the plaintiff, such sum or sums as may be the annua] 
profits accruing thereon, 
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(4). That Rs. 3,100 being the estimated profits from the 
excise monopoly for the year 1903-04, be ordered to be paid 
by the defendant to the plaintiff. 


(5), That the defendant be ordered to pay the costs of the 
suit. 


On behalf of the defendant a written statement was filed 
in the case, and the following contentions were raised in 
answer to the claim of the plaintiff :— 


(1). That whatever rights and privileges the holders of 
Khariar zamindari may have enjoyed prior to the acquisition 
of Garhjat states by the British Government, they upon such 
acquisition become quite dependent upon and subject to the 
said Government, having no fixed power of their own, but 
exercising more or less authority on sufferance or by dele- 
gation and being altogether subject to the pleasure of the 
said Government as declared from time to time, and though 
they were treated as above, the rank of ordinary subjects by 
being permitted to exercise judicial and administrative autho- 
rity within their said zamindari, such authority remained 
uncertain and undefined. 


(2). That it is denied that the plaintiffs ancestor or the 
plaintiff in or about 1818 or thereafter had any rights 
or privileges whatsoever as against the Government as.des- 
cribed and claimed in the plaint, and it is asserted that any 
exercise of power or jurisdiction in such matters by the plain- 
tiff or his ancestor was entirely at the pleasure of, and subject 
to the will of the Government. 


(3). That, in 1865, the Government in exercise of its 
absolute power to control and deal with, at its diseretitin, 
such rights or privileges as might have existed under the 
old native rules at the date of cession, decided to consti- 
tute some of the zamindars of the Central Provinces Feuda- 
tory chiefs and delegated to them certain sovereign powers, 
The rest, in which class was included the Khariar zamindars, 
were declared to be ordinary subjects, and it was decided that 
their status and rights would be determined later on during 
the course of settlement operations then in progress in the 
Central Provinces, 
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(4). That, in 1868, the Government determined for the 
first time to confer proprietary rights on the zamindars, 
aforesaid, who had not been made feudatory chiefs but 
subject to certain conditions and limitations which were 
embodied in a document called the “ Chanda patent,” and it 
was decided that the terms of the said patent should, subject 
to such modification as might be found necessary in any 
particular district, be incorporated in the wajtb-ul-arg or 
administration paper, and it was clearly understood by the 
aforesaid zamindars that the said terms subject as aforesaid 
were to be the terms upon which they should hold their 
estates from the Government. 


(5). That the said “ Chanda patent” with certain modi- 
fications, was approved of by the Government for the zamin- 
dari estate of Raipur, and the terms thereof were ordered to 
be entered in the zamindari wajzb-ul-ars. But by some 
error, the said terms were not entered nor was any sanad 
embodying the terms of the Chanda patent actually delivered 
to them. The terms of the patent were, however, communi- 
cated to the holders of the Raipur zamindaris including that 
of Khariar. 

(6) That, after 1865, the zamindari of Khariar was 
allowed to retain the administration of police and excise, 
partly as matter of convenience, and partly as matter of 
consideration to the zamindar, by the Government as an 
executive act, and thereby no right, title or privilege was 
created or recognized in the zamindar, such as would debar 


the Government from resuming at any time by executive 


action, the administration of police and excise. 

(7). That, in 1892, orders were received from the Go- 
vernment of India in Council to take an opportunity to relieve 
the zamindars of police duties, and to transfer to Government 
the management and control of excise on the basis of equitable 
compensation. Accordingly, the police administration was 
taken over from the plaintiff with effect from 1st September, 
1892, and excise administration with effect from 1st April, 
1894. The plaintiff was offered Rs. 31,048 as compensation 
which he refusdd to accept. 

(8). That the acts and orders forming the subject matter 
of suit are acts and orders counselled, ordered and done 
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by the Government of-India in Council in their. public capacity 
and in the exercise of “sovereign powers,” and no suit is 
maintainable against,the defendant in respect to the same_as 
they were done and.issued.by the Governor-General of India 
in Council in their public capacity as the executive Govern- 
ment on behalf of her late Majesty the Queen-Empress. 


(9). That the exercise of police and excise rights by 
the plaintiff under the provisions of Police.and:Excise Acts 
would be equally illegal and an offence. 


(10). That the sanad and the patent so far as they con- 
travene or derogate from the laws in force, are in excess of the 
powers of the executive Government and, as such, null and 
void. 


(11). That it is denied that the plaintiff is made to pay 
annually a sum of Rs, 1,656 “on.account of police over and 
above ¢akoli and cesses.” As ‘a matter of fact, the land 
revenue assessed on the estate of the. plaintiff and known 
as takoli, includes the above sum, The assessment having 
received the sanction of the Chief Commissioner ,and.the 
Governor-General of India in Council, the court has no 
jurisdiction to adjudicate on the propriety of the order 
of the Chief Commissioner and Governor-General in Council. 


(12), That the plaintiff is not entitled to the net profits 
realized by the Government from the excise administration 
in the Khariar zamindari. 


(13). That the claim of the plaintiff is barred by article 
120 of the second schedule of the Indian Limitation Act. 


Here the learned Judge set out 20 issues framed by him, 
but he discusses only the following :— - v 


(1), -How have the Raipur zamindaris come to be in- 


` corporated in the Central . Provinces of the British India? 


Were they ceded to the, British Government in 1818? 


(2). What, if any, was the effect of such cession-on- the 
zamindari’s tight in. suit? 


(3). Were the -zamindars -exercising the police. and 


excise rights at the time of cession? If so, how long were the 
rights so enjoyed ? 


VOL-iX:] “PRIVY COUNCIL. “625 

(4). Were the rights exercised as of right, or were they 
exercised cn sufferance or at the pleasure of the sovereign 
‘power before and after the cession ? 

(11). Was the assumption of the police and excise ad- 
ministration from the hands of the zamindars by the defen- 
dant madè by the Government in its executive capacity and 
in the exercise of its sovereign powers? Is the suit on that 
‘account not maintainable? 

(12). Is the resumption of the police and excise rights 
by the Government in its executive capacity legal, and has 
this court no power to declare its illegality ? 

(16). Is the recovery of the amount of the police contri- 
bution included. in the ¢aéo/i payable by the zamindars 


illegal ? 

(17). Is the question of_the legality or propriety of this 
payment on account of police charges beyond the jurisdiction 
‘of this court. 

(18). Are the zamindars entitled to the net profits realiz- 
éd by the defendant from the administration of excise in 
their estates? If so, what amount has been thus received from 
the several zamindaris ? 

(19). Is the suit barred by time? 

The question of the applicability of the so-called Chanda 
patent has been decided in the sister-case of No. 6 of 1904, 
and it has been found that the zamindars of Raipur are not 
governed by its conditions. 

For reasons given in that judgment, I find that the Chanda 
patent does not bind the plaintiff, and accordingly, 1 decide 
issues, 7, 8 and io against the defendant. 


Issues 1, 2, 3, and $. 


Amongst thé Raipur zamindaris, Khariar and Bindra- 
Nawagarh formed part of Garhjat states, Khariar and Bindra- 
Nawagarh zamindaris were ceded to the Honourable East 
India Company by the Nagpur Raja by the treaty of 1826: 

Vide Aitchison’s Treaties, &c., Volume 8, pages 527 and 535. 

. The other zamindars of Raipur who have brought simi- 
lar suits, se, the zamindats of Dhondi-Sohara, Suarmar, 
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Saharpar-Sohara, Narra and Fingeshwar formed part of 

Chhattisgarh which by article 9 of treaty of 1826 was placed 

under the British management on behalf of the Nagpur Raja 

to provide funds for the up-keep of the military establishment., 

By article 1 of the treaty, dated the 26th December, 
1829, Chhattisgarh was given back to the Nagpur Raja: 
Vide Aitchison’s Treaties, &c., page 536. 3 

The dominions of the Nagpur Raja on his death lapsed 


to the British Raj in 1853. Accordingly, Chhattisgarh was 
incorporated in the British territories in 1853. 


I, therefore, find that of the Raipur zamindaris Khariar 
and Bindra-Nawagarh were ceded to the British power in 
in 1826, and the other zamindaris lapsed in 1853. 


The foundation of the plaintifl’s case is that their ancestors 
were at one time independent chiefs, and they exercised as 
such sovereign powers in which were included the power 
to administer the police and the excise within their estate. 
This allegation has been denied by the defendant, and the 
plaintiff has, therefore, to prove it. There is not evidence on 
the point given by the plaintiff; on the other hand, in Sir 
Richard Temple’s Report on the zamindaris filed by the 
defendant in suit No. 6 of 1904, and marked exhibit D-1, 


` the history of the Garhjat states is thus given -— 


“ Paragraph 27.—The origin of the tenures held by the 
Sambalpur Garhjat chiefs is not clearly known, It can only 
be with certainty alleged that it is very ancient. The 
earliest authentic information we have of them is, that they 
were first independent; then they held in subordination 
to the most powerful of their number, the Maharaja of Patna. 
In later times, the Maharaja of Patna was forced to 
share his supremacy among the chiefs with his relatives, 
the Maharaja of Sambalpur, and this was the situation when 
all fell under the dominion of Mahrathas in A. D., 1755, as 
tributaries.” 

The next official document is 

Aitchison’s Treaties, volume VIII, pait IV. i 

Regarding the Garhjat states it is shown at page 499 

that they were transferred from time to time from the domin- 
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ion of one Government to the other. That their position 
was one of utter subordination to the ruling sovereign of the 
day has been clearly shown in the book. 


` In 1819 settlerhents were made with the chiefs for a 
limited period. They were renewed in 1877, but though the 
engagements entered into that year were nominally for 
five years only, they were not renewed at the expiration of 
that period. One of these engagements is given at page 545 
at Aitchison’s Treatise, volume 8. 


Separate engagements, of which one is given at page 546 
of the book above referred to, were taken at the same time 
for each chief, binding him to use rightly the judicial and 
police powers entrusted to him: 

Vide page 499 of Aitchison’s Treaties, volume 8. 


The foundation upon which the case rests is thus not 
mode out; on the contrary it is shown by the only evidence 
now available that whatever powers the zamindars exercised, 
they exercised them in complete subordination to the ruters of 
the country for the time being from whom such powers were 
derived and on whose pleasure their continued exercise 
entirely depended. The treaty of 1826 shows that the 
cession took place by right of conquest. 


The right of a conqueror to deal with rights, privileges, 
private or public, existing in the conquered country is thus 
described by Chief Justice COCKBURN in his charge to the 
Grand Jury in the case of Queen v. Nelson ond Brand,“ A 
Crown colony is one which has been acquired by conquest, or 
what is considered equivalent to conquest, by cession from 
some other state or power: with regard to such colonies as 
are acquired by conquest, except so far as rights may have 
been reserved by any terms of capitulation, the power of the 
sovereign is absolute.” He can, therefore, recognise or refuse 
to recognize them as he pleases, There is no limit to his 
power in this respect. 

(See extract at page 36, Cowell’s Hindu Law, Volume 1,), vice on the 
S. 68 L. J. R., C. P., page 144 ; 46 L. J. Q. B., page 238. 

It thus becogres necessary to see how the British Govern- 
meñt dealt with the zamindars when they came under its 
rule. ` As regards Garhjat chiefs, as stated already, each chief 
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was made to enter into a separate engagement binding him- 
to use rightly the judicial and police powers, entrusted to. 
him. 


Thus as shown, the zamindars did not -exercise the police 
right as a matter of right, but did do so on delegation. of 
the power from the paramount authority. No doubt, the. 
engagement of 1827 was not, renewed, but this does, not 
change the position of the zamindars. The zamindars admi- 
nistered the police on delegation from the sovereign; and it, 
is not shown that subsequently they claimed to exercise it 
asa matter of right, and. this claim was recognised by the 
sovereign, 


_From the fact that the police Ai were delegated. by, 
the engagement above referred to, the zamindars, it is reason- - 
able to presume, that the British power refused to recognize 
any right in the zamindars to administer the police in their 
zamindaris as a matter of right and power on the country 
passing to the British power by cession in, 1826 A. D. I, 
therefore, hold that on cession of Garhjat states, the British 
power did not recognize the police powers of the zamindars, 


“and that after the cession, the Garhjat zamindars administer- 


ed the police in their zamindaris by virtue of authority vested 
in them by the Government, #4, ¢, by delegation from the 
sovereign power. Itis also found that after the cession of 
Garhjat states the Garhjat zamindars did not exercise the, 
police powers as of right independently ofi the. sovereign. 
power. i 


3 


When in 1863, Sir Richard Temple began his enquiries 
into the status of zamindars, no rights of the kind i in dispute 
had been recognized by the Government in their favour, and 
there was nothing in the circumstances under which the 
territories, in which their estates were situate, had come 
under British Rule, to tie up the hands of Government to 
deal with them as it thought fit. The treaties with the 
Khousla Raja did not impose any restriction of any kind in 


. this respect. 


The final decision of the Gadinae regarding the 
zamindars,. who have filed suits against {ife - Secretary of 
State, as the icsult of the enquiry set on foot, i in 1863, was 
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to recognize two classes of zamindars—feudatory and non- 
feudatory. To the former, independent status was given 
qualified one by political control, and the latter (in which 
class the plaintiff i is included), became ordinary British sub- 
jects without any attribute of sovereignty : 

Vids Exhibit D-3 and Exhibit D-4, filed in,suit No. 6 of 1904. 

The decision of the Government cannot be questioned 
by the court, first, because it isa decision regarding rights 
of persons who had been brought under British rule by right 
of cession and, as such, it is an act of State, and, secondly, 
because it, was open to Government to give or withhold what- 
ever rights it thought proper, and its powers in this respect are 
not subject to control by the court. Police and excise rights are 
sovereign rights. No person can exercise these rights except 
by delegation or on sufferance from the soverejgn. On the 
cession. of territories in 1826, the zamindars were made to 
enter into separate engagements with the British power. | 


` As the zamindaris were settled with the then zamindars 
for a period of five years, it can be well said that they held 
their estates from the British power, and the exercise of any 


police. and excise right in the zamindaris was by virtue of | 
delegation of the powers from the Government. I am fortifjed _ 


in this assumption by the fact that. the Government subse- 
quently decided to make the zamindars, who were held to be 


non-feudatories, ordinary British subjects, and did not recog- 


nize any sovereign or quasi-sovereign rights in them. 


In 1874, proprietary right sanads were granted to these 
zamindars, and by this only. proprietary rights in the zamin- 
daris, arid, not sovereign or quasi-sovereign rights were 
vested in the zamindars. 


This excludes the idea that by this sanad the Government 
confirmed police and excise right which are incidents of 
sovereign rights in the soil and over its inhabitants, and 
which are not incidents or attributes of proprietary right in 
thesoil. I think, that the grant of the proprietary right sanad 
shows, that the rights, sovereign or quasj-sovereign, in their 

-~ character, werg. not only noc confirmed or recognized, but 
were, though not. expressly but by necessary implication, 
refused to the grantees of the sanad 
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In this view, I hold that the exercise of police and excise 
rights by the Raipur zamindars after cession was not by 
virtue of any right, but that the rights were exercised on 
sufferance of, or by delegation from the sovereign power, 
The question of the exercise of these rights before the period 
of cession does not arise and is not, therefore, decided. 


Issues 11 and r2—The question involved in issue 11 is 
whether the resumption of the police and excise administra- 
tion was made by the Government in its executive éapasity 
and in the exercise of its sovereign powers. First let us see 
as to what police powers are. They are subversive of the 
ordinary rights of the subject. They include power to 
deprive him of his liberty, to arrest him and to keep him in 
confinement. They also involve interference in various other 
directions with ordinary rights. No private person can 
exercise these rights except tothe extent allowed by law. 
Society will cease to exist and private rights will disappear 
if any and every man can assume at his pleasure the powers 
of the police, 


Similar considerations, though not* to the same extent, 
apply also to excise. One cannot, except under authority 
conferred by law, deprive any person of his right to manu- 
facture his own liquor and sell the same to such persons as 
choose to purchase it of him. Nor can one issue license to 
manufacture, giving a monopoly to one’s licensee on payment 
of license fees, As the zamindars are not sovereigns in their 
respective estates but only private land-holders, they cannot 
exercise either of these powers. Even if they have exercised 
them for years together in the past, they cannot acquire there- 
by a legal right to exercise themin future, for the simple 
reason that sovereign rights cannot be acquired adversely 
by long possession against the paramount power. Thus 
police and excise powers, being part of, and attributes of 
sovereignty (cf. I. L. R., 1 Cal, p. 11, at p. 14) cannot be 
exercised as of right by any one but the sovereign power. ` 


The Governor-General of India in Couucil directed the 
Local Government in their letter No, 625-65, dated 23rd 
March, 1892 (marked exhibit D-G),totake an early opportu- 
nity to relieve the zamindars from the police duties, and to 
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assume the jurisdiction with respect to Abkari exercised by 
the zamindars, 


In accordance with these instructions, the police and 
excise administration were resumed from the Ist September, 
1892, and Ist April, 1894, respectively. The resumption was, 
therefore, made at the instance of the Government of India 
under orders passed and issued in their executive capacity. 
Whether this act of resumption was done by the Government 
of India in exercise of their sovereign powers is the next 
question for decision. Any act done by the Government of 
India may be said to be an act done by them in the exercise 
of the sovereign powers, but owing to the fact that the 
Honourable East India Company was also a trading corpore 
ation, nice distinctions have cropped up between acts done 
in exercise of sovereign powers and acts otherwise done by 
the Honourable East India Company. 

Sir BARNES PEACOCK, C. J., in the celebrated case of 

“ The Peninsular and Oriental Steam Navigation Company v. The 
Secretary of State for India,” 5 Bom, H. C., App. p. 1, at p. 14, 
has said as follows :— 

“ But where an act is done or a contract is entered into, 
in the exercise of powers usually called sovereign powers, 
by which we mean powers which cannot be carefully exercis- 
ed except by sovereign or private individual delegated by 
a sovereign to exercise them, no action will lie.” 


From this, I infer-that such acts can be called or termed 
acts done in the exercise of sovereign powers, which could 
not have been lawfully done by any one who was not a sover- 
eign or had power delegated by the sovereign to perform them. 
No subject can levy and maintain police, nor can he regulate 
the excise monopoly, equally no one could have undertaken 
the resumption of excise and police administration of the 
zamindaris, unless he was deputed by the sovereign to do so, 
and if he did, his act would have been unlawful and illegal, 


Therefore the act of resumption of the excise and police 
administration by the Government was an act. done in the 
exercise of its sovereign power. I, accordingly, find that the 
resumption was made by the Government in its executive 
capacity and in the exercise of its sovereign powers, 
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The last question for decision that arises ‘in this connection 
is the subject of the 12th issue. It is, whether the present 
action is maintainable, ze, in other words have the civil 
courts jurisdiction to determine the propriety of the action of 
the Government ? 

This question is a very difficult one, and after giving it 
very best consideration that I possibly ‘could, I have cotne to 
‘the conclusion that'the present action is not maintainable. 
The Government of India Act of 1858 (21 and 22, Vic., è. 
106, section 67) lays down that the Secretary of State for 
‘India in ‘Council ‘can be ‘sued in respect of thosé matters for 
‘which the East India Company could have been sued. 

In India, until 1858, the Government was vested in the 
East India Company. That Company exercised different 
functions, It was partly a trading company, with the rights 
and liabilities of an ordinary commerical body. It also exer- 
cised sovereign powers delegated to it by the Crown, In 
respect of its acts in the former capacity it could be sued, 
For its acts inthe latter capacity it could not. In 1858, the 


„East India Company came to an end, and since then 


India has been governed directly by the Crown. By Statute 
21 and 22, Vic, c. 106, sections I and 2, the territories and 
revenues of India were transferred to the Crown. In ‘order, 
however, that no one should be deprived of any right or 
claim which he might have had against the East India 
Company, section 65 of that Statute provided that the Secre- 
tary of State in Council as a body corporate (not personally, 
see section 68), might bè sued in all cases in which the com- 
pany. might have been sued. Thus the Secretary of State in 
Council now stands in the position of the company and cgn 
be sued in cases in which the company could formerly have 
been sued. Bur it could not have been sued in respect of 
acts done by it as a sovereign power, but only in respect of 
acts which did not fall within that category, (vide 7 Moo. L A., 
p. 555.) The liability of the company is now the liability of 
the Secretary of State. 

` The case of P, and O. Steam Navigation Company already 
‘quoted, is an illustration of the cases in which the Secretary of 
State is liable,- The Act for which the Government was 
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there liable was not an act of Government as the ruling power. 
The distinction is clearly taken by Sir BARNES PEACOCK, C.J. 
who says (page 14) :— 

“But where the act is done, or a contract is entered into 
in the exercise of. powers, usually called sovereign powers, by 
which we mean powers which cannot be lawfully exercised 
except by a sovereign, or private individual delegated by a 
sovereign to exercise them, no action will lie.” 


In the case of 


Collector of Sea Customs v Punniar Chithambaram, [1876] 1. L. R., 
1 Mad., p, 89, at p. 121, 


KERNA, Justice says —“On principles of public policy 
the official acts of the Governor and Council could not be the 
subject of enquiry in any Municipal Court.” 


This may be laying down the rule too broadly. But I am 
not concerned with it in this case. 


Sir BARNES PEACOCK’s judgment was followed in the case of 
Nobin Chander Dey v. The Secretary of State for India, [1876] 
L L R,1t Cal, poi. ` 


This decision applies with greater force to the present 
case, 


These cases were followed by SPANKIE, Justice, in 

Kishen Ohand v. Secretary of State, [1881] I. L. Rọ, 3 All, p. 829. 

The correctness of the decision of the Calcutta case, 
[1876] L L. R, 1 Cal, p. 11, was doubted in the case of 

Secretary of State v. Hari Bhanji, |1882] I. L. R., 5 Mad., p 273. 

It was held in this Madras case that where the act 
complained of is professedly done under the sanction of 
Municipal law and in the exercise of powers conferred by 
law, the fact that it is done by the sovereign power and is 
not an act which could possibly be done by a private individ- 
ual, does not oust the jurisdiction of the civil courts. 


This decision is not applicable to the present case. Here 
it is not alleged, far less shown, that the act of resumption 
was professedly done by the Government under the sanction 
of Municipal law and in the exercise of powers conferred 
by law. The sesumption was made, as held by the Govern- 
ment in its executive capacity. There are other English 
cases on the point which were quoted at the Bar. As the 
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original reports are not locally available and were not pro- 
duced before mé, I am unable to notice them. All these 
cases, and other cases were considered in a recent case by 
TYABJI, Justice, and he came to the following ‘conclusion :— 


“Now without going through these authorities in detail, 
I may say at once that they have established very clearly 
that the East India Company could only have been sued 
in regard to those matters for which private individuals or 
trading corparations could have been sued, or in regard to 
those matters for which there was express statutory provision, 
or conversely, they establish that no suit would lie against 
the East India Company in respect of acts of states or acts 
of sovereignty.” This all, is the India case law on the subject. . 
It has already been held that the liability of Secretary of 
State to be sued in Municipal Courts follows the liability of 
the East India Company, and that the act of defendant 
complained of is an act done by the Government in the 
exercise of its sovereign powers, 


By applying the principle of law laid down by the cases 
quoted by me to the facts as found by me, the conclusion is 
irresistable that the present action is not maintainable, and I 
find, therefore, that the present suit relating to the resumption 
of police and excise administration does not lie, 


Issues 16 and 17. 


The management of the police of all zamindaris having 
been resumed, the ¢akolis of the zamindaris were enhanced 
on that account, 


The subject has been dealt with in Mr, Carey’s sertemeni 
report, and I quote below his words :— 


“Paragraph r62 :—The management of the police of all 
zamindaris, excepting Bindra-Nawagarh and Khariar, has 
been assumed by Government A sum of Rs. 3,540 has been 
distributed rateably over the ¢akolis of the six zamindars :— 


I. Parpari. 4. Silheti. 
2, Barbaspur. 5. Sahaspur-Lohara, 
3. Gandai. 6. Thakurftaola, 


as the annual cost imposed on Government by the decision to 
bring the states under the control of the regular police. 
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The management of Narra, Suarmar, Kowria, and Deori 
has also been resumed, but in consideration partly of their 
poverty, and also in view of the fact that they could be 
brought under police without extra cost to Government, 
their ¢akol/ts have not been enhanced on this account.” 


The management of police in Khariar and Bindra-Nawa- 
garh was assumed by the Government in 1892, and the:settle- 
ment officer on 31st March, 1891. 


Mr. Fuller (now Sir J. B. Fuller), as Settlement Commis- 
sioner in forwarding the Settlement Report to the Government 
did not touch upon the question of police ¢akols. The Local 
Government in Chief Secretary’s letter No. 4695, dated 25th 
October, 1894, addressed to the Government of India, submit- 
ted the Raipur Settlement Report for the confirmation of the 
Government of India. But this time, the Khariar and Bindra- 
Nawagarh police administration was assumed by the Govern- 
ment. The subject of police ¢akoli is thus referred to 
therein :— 


“Paragraph 18.—With the advance of civilisation and the 
increase of crime, plural responsibility in matters of police 
administration became undersirable, and it was decided at 
this settlement that Government should take upon itself the 
duty of maintaining law and order in all zamindaris of 
the district, except Bindra-Nawagarh and Khariar, a propor- 
tion of the cost of the extra police required being added to 
the takoli of each zamindari. 


“Since the conclusion of the settlement, police powers 
have been withdrawn from these zamindaris also, a sum of 
Rs, 1,656 being added to the. tako/i of each estate on that 
account.” 


The Government of India by their letter No, 107-353, 
dated ioth January, 1895, confirmed the settlement of the 
Raipur district reported in Mr. Priests’ letter No. 4695, above 
referred to, 

These are the admitted facts in the case. 

The plaintiff, urges that the levy of police ¢ako/i was an 
impost pure and simple and not ¢a&ol# in any sense of the 
term, and that the realization of this takoli by the defendant 
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was an illegal act which could be inquired into by the civil 
courts. 
Reliance is made on the following cases :— 
[1903] I. L.R.. 25 All, p. 527, at p. 532. 
[1887] I. L. R, rx Bom., p. 519. 
{1876] I. L. R, 1 Mad., 89. 


On the other side, it is argued that the revenue payable 
by the plaintiff was increased by the amount of Rs. 1,556, 
though, no doubt, on the consideration ofthe fact that the 
police administration was taken from the zamindar by the 


‘ Government, and that the total amount assessed and made 


payable by the plaintiff was zakolť pure and simple, and there- 
fore the jurisdiction of the civil courts was barred with 
respect to the question of the amount of revenue payable by 
the plaintiff and to the question ofthe collection thereof 
under section 152, clauses 3 and 10 of the Land Revenue Act, 


The authorities cited do not at all support the contention 
of the plaintiff, and it is, therefore, needless to discuss them in 
detail. 


The assessment made can be offered by the settlement 
officer to the parties concerned before the final settlement 
report is confirmed by the Government. 


Under powers confered on the Chief Commissioner by 
section 53, Land Revenue Act, the assessment proposed and 
offered by the settlement officer is subject to revision by the 
Chief Commissioner before it is confirmed by the Governor. 
General in Council. It is further laid down in the section 
above quoted that in making the offer of assessment, the 
settlement officer shall state that it is made subject to con- 
firmation by the Governor-General in Council, and subject to 
revision by the Chief Commissioner at any time upon such 
confirmation is received. Under this section, the Chief 
Commissioner has powers to revise the assessment offered by 
the settlement officer. In the present case, it is clear that the 
Chief Commissioner revised the tako/i payable by the plaintiff 
before the assessment offered by the settlement officer and 
accepted by the plaintiff, was confirmed by the Government 
of India, 
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The plaintiff has not alleged anywhere that the settle- 
ment officer at the time of making the offer had not stated 
that the assessmenf offered was subject to confirmation by 
the Governor-General in Council and also to revision by the 
Chief Commissioner at any time upon such confirmation is 
received. As there are no pleadings on the point, I cannot 
but presume that the settlement officer had acted in accordance 
with law, and that he had made the necessary statement as 
required by section 53 of the Land Revenue Act. As the 
takołi assessed was revised by the Chief Commissioner, and as 
the revised assessment has been confirmed by the Governor- 
General, civil courts have no jurisdiction to question the 
validity of the assessment under section 151, clause 3 of the 
Land Revenue Act. 


The motions of the Chief Commissioner in revising the 
assessment cannot be the subject of civil litigation and 
whatever motives he may have had in enhancing the tako/s of 
the plaintiff are beyond the competence of this court to enquire 
into and determine, Similarly, the collection of the enhanced 
takols from the plaintiff by the defendant is a matter expressly 
excluded from this jurisdiction of the civil court; vide sec- 
tion 151, clause 10 of the Land Revenue Act. 

I, therefore, find as follows :— 

(1) That the amount of Rs. 1,656 was added to the takolz 
assessment by the settlement officer as payable by the 
plaintiff, by the Chief Commissioner. 

(2) That the enhancement of akolit by the said sum of 
Rs, 1,656 was legal. 

(3) That the court has no jurisdiction to declare the vali- 
dity or otherwise of the action of the Government in the 
ematter,and to give relief to the plaintiffin respect of Rs. 
1,656 collected on account of the enhanced ¢afo/# from him. 

Both the issues Nos. 16 and 17 are decided against the 
plaintiff, 

Issue No. 18.—This issue refers to the income derived by 
the Government from the excise administration of the zamin- 
dari’s. As the suit regarding the resumption of excise admi- 
nistration hag been held to be not maintainable, the question 

` which is the subject of this issue, also cannot be adjudicated 
upon by the court, 
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If it is to be decided thé court will have to open the ques- 
tion of the propriety of the action of the Government in 
resuming the excise administration in order to determine if 
the action was justifiable or not. As this cannot be done, 
owing to the act of the Government being an act of State, 
it necessarily follows that the question of the profits cannot 
equally be determined ; and I find accordingly. 


On behalf of the plaintiff, it is contended that the excise 
revenues having been assigned to the zamindars by the 
Chanda patent, the plaintiff is entitled to recover the profits 
derived from excise administration by the Government. 
The plaintiff or rather the zamindars who have filed 
similar suits do not admit that they are bound by the 
terms of Chanda patent. They, therefore, cannot take ad- 
vantage,of some terms of the Chanda patent and refuse to 
be bound by its disabling clauses. They could have accepted 
the Chanda patent as a whole, or not at all, They cannot 
approbate and reprobat’, 


As they have elected to plead that they are not bound by 
the disabling clauses of the Chanda patent which does not 
govern them, they cannot rely on any of its terms in their 
favour. The argument based on the Chanda patent, therefore, 
fails, 

They further argue that it should be presumed that 
owing to long enjoyment, the excise revenues were granted 
tothem. The facts as disclosed by the correspondence re~ 
ferred to by me elsewhere, shows that no grant of any kind 
was made, and, therefore, no presumption arises in favour of 
the zamindars. Moreover, the claim to recovery of the excise 
profits is also not maintainable, on the further ground thaé 
the claim for obtaining the declaration in respect of excise 
administration is time-barred which I will show later on. 


It has been held in I. L. R, 27 Bom, p. 330, that in cases 
where the recovery of the principal amount advanced is time- 
barred, the claim for interest is not maintainable. Similarly 
it has been held that where right to property is barred, 
profits cannot be recovered for the period within time, (vige 
I. L. R, 26 Mad., p. 417.) By applying the principles under- 
lying the decisions quoted by me to the present case, I hold 
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that as the claim of the plaintiff in respect of the declaration 
of the resumption of excise administration is time-barred, the 
claim of the plaintiff in respect of the recovery of profits from 
excise management is-not maintainable. 

Issue No. 19.—This issue relates to limitation. The plaintiff 
states that his suit is governed either by article 144 or 132 or 
142 of the Limitation Act and, as such, is within time, On 
the other hand, the defendant urges that article 120 governs 
the case and the claim is time-barred. The plaintiff urges that 
police right is an incorporeal right and, as such, is an interest 
in immoveable property. I think that neither the police and 
excise rights are immoveable property, nor are they interest 
in such property nor are they righs of recurring nature and, 
as such, none of the articles quoted by the plaintiff applies to 
the case. _ 

Article 120 clearly governs the case, and as the suit has 
been brought more than six years after the resumption 
of the excise and police administration by the Govern- 
ment, the claim is time-barred. I accordingly find that the 
claim is time-barred, 

It was not necessary to determine issues 18 and 19 having 
regard to the findings recorded by me on issues 11 and 12, 
But in order to avoid a remand of the suit in case my find- 
ings on issues 11 and 12 are not “upheld in appeal, I have 
considered the issues 18 and 19 and have recorded my find- 
ings thereon after giving my reasons for the same in brief. 

The result is that the suit of the plaintiff fails and will 
be dismissed with costs. 

The plaintif appealed to the court of the Judicial Com- 
thissioner. The judgment of that court after stating the 
facts and history of the case, and that the finding of the lower 
court that the plaintiff was not bound by the Chanda patent, 
proceeded as follows :— f 


In order to clear the ground, I may say at once that 


` in my opinion the defendant cannot—if there wasan express 

or implied grant of the powers in dispute—set up the defence 

of act of State, It. seems to me that given such a grant the 

case is governed by the principle explained in 

f Forester v. Secretary of State for India in Council, L. Ru I, A 
Suppl., Vol. to. 
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There a claim in respect of lands seized by the India Gov- 
ernment on the death of the Begam Samroo was held to be 
within the jurisdiction of the courts on the ground that the 
Begum was not a sovereign princess, but a British subject 
holding lands in British India under a legal tenure. I would 
distinguish cases like 

Grani v, Secretary of State for India in Council, 46 L. J. C. P., 681; 


Shenton v. Smith, 64 L. J. P.C., 119, and Voss v. Secretary of State 
Jor India, 1. L. Rọ, 33 Cal, 669, 


on the ground that in all the decision turns upon the rule 
that except where otherwise expressly provided servants of 
the crown, hold office during the pleasure of the crown, and 
this not by virtue of any special prerogative of the crown, 
but because such are the terms of each officers engagement. 
In the present case, as in Forester v. Secretary of State for 
India, the rugged and remote condition of Khariar may have 
been the reason why the Government resumed police and 
excise administration by a political act. The same con- 
dition is doubtless an explanation also of the line taken by 
Government in 1826 onwards. But this condition alone is 
certainly not sufficient to show that there was no grant of 
the powers in dispute. 


In, this connection the following remarks of the Lord 
Chancellor in Forester’s case seem apposite :— 


“These consideration’ (including the abnormal condition 
of the territory in dispute), though they may explain much of 
what appears from the record to have taken place, cannot 
aftect the determination of the question under consideration. 
They cannot alter the legal nature of the acts of Govern- 
ment, or make the resumption under the assertion of a legal 
title, of lands claimed adversely by a subject, an arbitrary 
act of sovereign power against an independent state. And even 
if the state of the law in the territories in question at the time 
when the act of resumption took place gave—as perhaps it 
did—a larger power of resumption to the East India Com- 
pany than it possessed in the regulation provinces, that -cir- 
cumstance would not exclude the jurisdiction of the courts.” 


Turning to the history of Khariar in ordbe to ascertain 
whether or not there was a grant to the zamindar of police 
and exise powers, I notice to begin with, that the plaintiff has 
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not produced any of his old sanads issued prior to 1874. 
From page 499, Volume VIII of Aitchison’s treatise I find 
that in 1821 separate sanads were granted by Government 
to all zamindars of the class to which the plaintiffs prede- 
cessor-in-title belonged, and separate engagements were taken. 
Probably. the Khariar engagement was similar to that of 
Sonakhan (page 539 :dids), paragraph 5-7 of which indicate 


the possession of judicial and police powers, Thereafter 


Khariar, like many other zamindaris, was little interfered with 
up to 1862 when Sambalpur was transferred to the Central 
Provinces. In paragraph 32 of Sir Richard Temple’s Report 
on the zamindaris, 1863, the position of Khariar and its fellows 


-© was described as follows :— 


“They (the zamindars) pay a variable money tribute, 
which is in effect, an equitable portion of the public revenues 
accruing within their jurisdiction ; they exercise judicial powers 


_in the criminal department only as magistrates under Act 


XXV of 1861; in police matters they are left tolerably free 
from control ; in respect to civil justice and revenue adminis- 
tration, they have authority ; and a less repressive policy has 
been pursued towards them than towards the Raipur zamin- 


dars ; yet, in either case, interference has been more or less 


exercised.” ` 


The correspondence arising out of Sir Richard Temples 
Report led to the decision thatthe Khariar zamindar was to be 
an ordinary subject. The result was reached in April, 1865. 

See India’s letter No 289 of the 3rd idem 


Nine years later it was determined to give the zamindar a 


[sanad based on the Chanda patent. 


. See India’s letter No. 190, dated roth August, 1874. 

That Patent is to my mind must important evidence 
in the plaintiffs favour, even though it be not binding on him. 
The Police Act of 1861 and the Excise Act of 1871.were then 


in force ; but the Government none the less left police and 


. excise arrangements : to the zamindar, and as late as March, 


e se 


` 1891, when his signature appears to haye been taken to the 


_wajib-ul-arz printed on pages 183- 185 of Carey’s settlement 

~- report ` äs originally issued, there was still no indication 

kan ‘the “powers so ` long” enjoyed » were to be curtailed or 
"86 © see 
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withdrawn. In my opinion, all these circumstances furnish 
ample basis for a conclusion that the powers in question 
had been granted to the plaintif. That certainly would 
be the impression conveyed to his mind by the long 
course of his exercise of those powers; and the very fact 
that there were in force Acts of the Legislature prina facie 
inconsistent with that exercise would only serve to strengthen 
and justify such an impression. I hold, therefore, that, 
in 1892 and 1894, when Government resumed the police and 
excise rights, respectively, the plaintif was entitled to 
maintain his own police and to administer excise in his 
zamindari, and that he is still entitled so to do. 


- Upon the question of limitation I am’ unable to give 


- with the lower court that article 120 applies. The phraseo- 


logy of Indian legislation and decisions has for a long time 
sanctioned the use of the words “possession” and “ dis- 
possession ” in connection with incorporeal right capable of 
independent enjoyment, and a right may be immoveale 
property though it is not a “ benefit to arise out of land.” 


See Mangaldas v. Jewanram, [1899] I. L. R., 23 Bom, 673, 

The present case is in my opinion governed by the 
decision of the Privy Council in 

Fulichsangyi v. Desai, 13 B. L. B., 254, 
the rights attaching to the zamindar as owner of the zamin- 
dari. Article 144 is, therefore, applicable and the claim for a 


declaration is not time-barred. 


With regard tothe claim fora refund of Rs. 1,656, the 
arguments on both sides are those set out in the lower court's 
judgment, and I concur with that court in thinking that the 
matter cannot be gone into here, 


The Chief Commissioner has seen fit to enhance the 
takoli and the new figure has been confirmed by the Governor- 
General in Council under section 84, Land Revenue Act, 
The jurisdiction of the Civil Court is, therefore, ousted by 
section 152 of the Act. 

The plaintif does not press his claim fog an account of 
excise profits. He asks only for Rs. 3,100. as representing 
the profits of 1903-04, and this amount the defendant dose 
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not dispute. The decree of the lower court will now be 
reversed and there will be a decree— 


(i) declaring that the plaintiff is entitled to maintain 
police and to administer excise throughout his zamindari 
and further to enjoy the revenue derived from excise mono- 
polies therein ; 

(ii) directing the defendant to pay the plaintiff Rs. 3,100; 

(iii) dismissing the rest of the plaintiff’s claim. 

Costs in both courts will follow this result. 


SUIT No, 31 OF 1905. 
The judgment of the District Court. 


This is the third case instituted by the zamindar of 
Khariar against the Secretary of State for India in Council. 


Since the institution of the wazrd-ul-ara case (Suit No. 6 
of 1904), the Government has assumed the management of 
cattle pounds situated in the Khariar zamindari. On the 
allegations, that the zamindars of Khariar from times imme- 
morial have been in rightful, undisturbed and uninterrupted 
possession of the income arising from cattle-pounds situated 
in the zamindari, and that the Government had no right to 
deprive the plaintiff of the management and the income arising 
from the cattle-pounds, the plaintiffhas brought this suit to 
obtain the following reliefs :— 


(1). That the defendant be ordered to pay Rs. 20-11-0 
(the amount representing the cattle-peund income from Ist 
April, 1904, to 15th July, 1904, which the plaintiff was compel- 
led to pay under protest to the defendant) and Rs. 979-5-0 
(being the estimated income from cattle-pounds), total 
RS, 1,000, to the plaintiff. 


(2). That the defendant be ordered to submit the 
account of income arising from cattle-pounds. 


(3). That it be declared that the plaintiff is entitled to 
the income arising from all cattle-pounds now existing or 
which may hereafter be erected within the limits of Khariar 
zamindari. 


(4). That such further relief be granted as the court may 
deem fit, +. f 
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On behalf of the defendant it is pleaded that the plaintiff 
or his ancestors had no right or privilege whatsoevér agairist 
the Government with respéct to cattle-pounds within the 
Khariar zamindari; that the exercise of jurisdiction in this 
matter by the plaintiff or his ancestors were entirely at the’ 
pleasure cf, and subject to the will of the.Govérnment of 
India; that the resumption of cattle-pounds is not illegal, on 
the contrary the action of the defendants is legal under 
the provisions of the Cattle Trespass Act, 1871; that the 
plaintiff cannot claim income from pounds ; that the resump- 
tion is an act of staté ; that the present suit is not maintain- 
able against the defendant on that account, that Rs. 20-11-0 
were not paid by the plaintiff, and that the income realized 
from 15th July, 1904, to 1st, May, 1905, is Rs. 795-6-6. The 
plaintiff does not press his claim for the refund of Rs, 20-11-0 
and also agreed’ td claim only Rs. 795-6-6 as ittcomeé from 
pounds. 


Both parties agreed that the decisions in: Suits Nos. 6 and 
27 of 1904, pending in this court, should govern the decision 
in this case. I have held in these cases that the plaintiff was; 
according to the decision of the Government, classed as an 
ordinary subject, and that the decision is beyond the com- 
petence of the municipal courts to challenge. F have also held 
that the Cattle Trespass Act applies to the zamindaris, 


Under the Cattle Trespass Act, the pounds shall be 
under the control of the District Magistrate, and shall be 
éstablished at such places as the Magistrate of the district, 
subject to the general control of the Local Government, such 
as it from time to time directs (vře sections 4 and 5 óf the 
Cattle Trespass Act, 1871). 


It is argued on behalf of the plaintiff that the’ Act does 
not prohibit the continuance of pounds other than those 
sanctioned by the District Magistrate. I think that the Act, 
by necessary implication, dées prohibit it. The plaintiff or 
rather the owner of a private cattle-pound cannot detain the 
cattle of other persons, and cannot levy agy fines, If he 


does, he renders himself liable both under we civil and 
criminal] law, 
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The plaintiff contends that he has acquired a right of 
maintaining cattle pounds, and appropriating the income deriv- 
ed therefrom, owing to his long user. If the right in dispute be 
aright which is a sovereign right or an incident to or attribute 
of sovereignty, the plaintiff cannot exercise it any more 
against the crown, and has not acquired any claim to the 
future exercise of the right by long possession, as I have 
already held that such rights as are attributes of sovereignty, 
cannot be acquired by long possession. If the right is not an 
attribute of sovereignty, but isa right of an ordinary kind 
which can be acquired by long possession, the plaintiff has 
failed to show that he has exercised it for over 60 years 
before he was dispossessed from-it by the defendant. The 
right not being an attribute of sovereignty, no presump- 
tion, from the fact that the plaintiff had exercised other 
sovereign rights from a long time, of long user arises in his 
favour, 

To allow the suit to prevail would be to contravene the 
provisions of Cattle Trespass Act. The income derived from 
the pounds is directed by the Act to be used for a definite 
purpose, and if cannot, therefore, be decreed to the plaintiff. 


It is suggested by the plaintiff that his zamindari may be 
excluded from the operation of the Cattle Trespass Act. In 
the first place, the court cannot compel the executive 
Government to exercise its powers in this respect. In the 
second place, even if this is done, it will not legalize the 
plaintiffs position in this respect. He cannot exercise the 
right of detaining the cattle of people who are equally with 
him the subjects of the Crown. I have decided already in 
the other two cases, that whatever rights, the plaintiff enjoyed 
after the cession, which savoured of the powers or attributes 
of sovereignty were exercised on sufferance, and, as such, 
the plaintiff can no more exercise them against the will of 
the Crown. > 


For these reasons, and for reasons given in the other 
cases, I hold that the plaintiff is not entitled to maintain 
cattle-pounds in his zamindari, and that the defendant did 
not act illegally in resuming them. As such, the plaintiff 
cannot cidim the income derived from fhe pounds, which 
cannot be used otherwise than in accordance with law, 
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The suit fails and will be dismissed with costs. 


The plaintiff appealed to the court of the Judicial Com- 
missioner, which delivered the following judgment -— 


This appeal arises out of a suit (No. 31 of 1905) brought 


. by the zamindar of Khariar against the Secretary of State 


for India in Council. The cross appeals (Nos. 47 and 61 of 
1906) in the zamindar’s cognate suit (No. 6 of 1904) have this 
day been decided. I hold for reasons stated in the consoli- 
dated judgment on those appeals that there has been an 
implied grant tothe plaintiff of the right to maintain and 
take the fees levied in cattle-pounds of his zamindari; 
that this grant was not affected by the passing of the Cattle 
Trespass Act, 1871; and that in the face of the plaintift’s 
unwillingness- to surrender the subject of the graut, the 
Government has no remedy against him except by express 
legislation. Of the remedies asked for in the plaint that 
for an account is not pressed and the claim for money 
is limited to Rs. 795-6-6. The decree of the lower court 
is reversed and in lieu thereof a decree will be passed— 


(i) declaring that the plaintiff is entitled by virtue ofa 
grant from the Government to maintain pounds in his 
zamindari and to receive the fees levied therein ; 

(ii) directing the defendant to pay to the plaintiff Rs, 


795-6-6 ; 
(iii) dismissing the rest of the plaintiffs claim. 


Costs in both courts will follow this result, 
Both parties then appealed to His Majesty in Council. 


Sir Robert Finlay, K. C, De Gruyther, K. C. and H, S. 
Gour, for the zamindars, referred to 


Aitchison’s Treaties, Vol. ITI, p. 91 ; 

Nicholl’s Law of Central Provinces, (ed. 1874), pp. 1, 5 (section 20), 
13, 30, 42, 43, and 442 ; 

Fullers Central Provinces Settlement Code, p. 1 of the Introduction, 
and s. 278; , : 

Central Provinces Land Revenue Act (No. 18 of 1881), as amended 
by Act XVI of 1889, ss. 68—79 and 151 ; f 

The Scheduled Districts Act (No. XIV of 1874), the First Schedule, 
Part VI; *. 

The Northern India Ferries Act (No XVII of 1878), s. 5; 

And the Cattle Trespass Act (No. I of 1871), S. 18. 
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Siw H. Erle Richards, K. C, and 4. M. Dunne, for the CIVIL. 
Secretary of State, referred to 1914-12, 
IREE y i dix XV; pes 

Aitchison’s na Pp. 435, 436 (Art. 5), 437 and appendix Bir Bikram 

The Cattle Trespass Act (No I of 1871), 5s. 1; and Doe 

The Central Provinces Land Revenue Act (No. XVIII of 1881), as The Seay 
amended by Act XVI of 1889, ss. 124A, 147A, and 151. of State. 

De Gruythir, K. C. in reply, further referred to 

Nicholls Law of Central Provinces, pp. 46, 169 and 359 ; 

Chanda Settlement Report, by Major Lucie Smith, s. 323 ; 

The Cattle Trespass Act (No. I of 1871), 5. 43 

The Central Provinces Land Revenue Act (No. XVIII of 1881), ss, 

124 and 161 ; 

The Central Provinces Land Revenue Act (No. XVI of 1889), s. 22 3 
and 

The Indian Forest Act (No VII of 1878), ss. 28 and 35. 

The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—These are consolidated appeals Lord 
and cross appeals from judgments and decrees of the Judicial Macnaghten. 
Commissioner of the Central Provinces in part affirming, in 
part varying, and in part reversing judgments and decrees 
of the District Judge of Raipur. 


~The zamindar of Khariar in the district of Raipur, and 
other zamindars in that district, proprietors of estates vary- 
ing in extent and importance, have sued the Secretary of 
State for India in Council, complaining that they have been 
illegally deprived of rights to which they were indefeasibly 
entitled from time immemorial, and that by the requirement 
of Government officials they have been compelled to execute 
wajtb-wl-arg or administration papers containing provisions 
in derogation of their undoubted privileges. Their conten- 
tion is that the provisions of which they complain are illegal 
and ought to be expunged or annulled, and that the rights 
of which as they allege they have been improperly deprived 
ought to be restored by the civil court. 
It was agreed between the parties to this group of litiga- 
tion that decisions in the suit brought by the zamindar of 
Khariar should govern all the rest of the cases. 
The status of the zamindar of Khariar and the plaintiffs 
-in the other suits is simply the status of an ordinary British 
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subject. That matter was determined by the Government 
in 1864 after an exhaustive enquiry into the position of the 
petty chiefs of the Central Provinces. A few were recognis- 
ed as feudatories, having some of the attributes of sovereignty. 
The rest were classed as non-feudatories and declared to 
be ordinary British subjects. 

Before these petty chiefs came under British rule they 
held their possessions at the willand pleasure of the ruler 
for the time beingin power. When their country became 
British territory, whether by conquest and cession as in the 
case of Khariar and in the case of Bindra-Nawagarh in 
Chhattisgarh or by lapse as in the case of the other zamindars 


_in Chhattisgarh, they were left much in the position they 


occupied before. The district was wild and for the most part 
uncultivated, thinly populated, and very difficult of access, 
They paid to the paramount Government the tribute they 
had been in the habit of paying to their native rulers re- 
duced in some cases on account of the poverty of the district, 
They managed their estates as best they could, binding 
themselves to use rightly the judicial aud administrative 


‘powers entrusted to them or left in their hands as a matter 


of convenience or economy of administration. In, no ‘case 


` were they recognised as entitled to independent power or as 
` possessing any sovereign rights. 


In 1867 the Goyernment determined to confer upon the 
non-feudatory zamindars in an adjoining district known as 


` the Chanda district proprietary rights in the soil on’ certain 


terms and conditions which were embodied in a document 
referred to in these proceedings as the Chanda patent. It 
was the intention of the Government at that time that 
sanads should be granted to other non-feudatory zamind&rs, 


- in the Central Provinces, including the Raipur zamindars, | 


framed on the model of the Chanda patent, with such varia- 
tions as the circumstances of the case might require. 
However, it seems that when sazads were issued to the 


| Raipur zamindars in the year 1874 the matter was over- 
“looked or forgotten, and proprietary rights in the soil were 


vested in them, expressed in the saz. to be “subject to ‘the 


- payment of such jand. revenue and other cesses as may, 
- from time to time; be assessed- according -to the-terms of 


y 


“+ 
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settlement and to the conditions specified in the admini- 
stration paper and other settlement records.” In point of 
fact these sanads were not accompanied by any administra- 
tion papers or any other record. This mistake or omission 
has given rise to much argument. The Government contend- 
ed that the plaintiffs had recognised and were bound by 
the terms of the Chanda patent. The plaintiffs, while 
relying on the terms of the Chanda patent which were to 
their advantage, maintained that the terms of the Chanda 
patent in their entirety, and so far as they tended to their 
disadvantage, were not binding upon them. In the result 
both courts below have held that the Chanda Patent is not 
to be treated as embodied in or affecting the sanads granted 
to the Raipur zamindars. In this conclusion their Lord- 
ships agree.. For the purposes of these cases. they think 
that the Chanda patent may be disregarded 


In 1888, the Government decided that police administra- 
tion in the non-feudatory zamindaris in the Chhattisgarh 
division, including those belonging to the plaintiffs other 
than the zamindars of Khariar and Bindra-Nawagarh, should 
be withdrawn from the zamindars, and that an addition 
should be made to the zaķolis or revenue payable by the 
zamindar when thus relieved of police duties. 


In March, 1891, the zamindar of Khariar accepted a fresh 
assessment of the fakol# or revenue payable by him to 
Government under section 54 of the Central Provinces Land 
Revenue Act (XVIII of 1881), for 11 years, from the Ist of 
July, 1899, to the 30th of June, 1901, or untila fresh settle- 
ment should be made. He then agreed to be bound by all 
the conditions laid down in the waytb-ud-arz of his zamindari 
and duly executed that document. 


In September, 1892, the police administration of the 
zamindaris of Khariar and Bindra-Nawagarh was assumed 
by the Government, and on that account an addition was 
made to the éaéolis of the two zamindaris. , 

In November, 1892, a new form of waj:b-ul-arg applica- 
ble to the case of the non-feudatory zamindars was approved 
by the Governmgnt. It was not, however, brought into use 
until some years later. 
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In 1893, the Chief Commissioner, with the sanction of the 
Government, determined to assume the administration. of 
excise. At the same time it was proposed. to pay compensa- 
tion for loss of income and for the present to farm out to the 
zamindars the excise administration, the ¢akolzs to run. with 
their land, settlements. 


Some of the zamindars accepted compensation and took 
farms of the excise. Some, including the zamindar of 
Khariar, and others of the plaintiffs refused both offers. 


In May, 1903, the Chief Commissioner of the Central Pro- 
vinces decided to assume the administration of cattle pounds 
in the case of the non-feudatory zamindars in the Chhattisgarh 
division, including the plaintiffs, paying compensation for the 


- withdrawal. of this source of revenue. 


In 1903, in connection with the new assessment, the son- 
feudatory zamindars in the Chhattisgarh division, including 
the plaintiffs, were required to execute wajtb-ul-ara in the 
form sanctioned by Government in November, 1892, with 
some further amendments, 


The proposed wayib-u/-ara was executed by the zamindar 
of Khariar and the other plaintiffs in compliance with the re- 
quirement of the Government. It was, howeyer, executed 
under protest. It bears date the 6th of August, 1903, After 
an ineffectual appeal to Government this litigation wag 
commenced. 


The principal ground of complaint relates ta the with- 
drawal of police and excise administration. That head of com- 
plaint in the case of the zamindar of Kharian is the SuBJecE sid 
Suit No; 27 of 1904. 


The withdrawal of cattle pounds is the subject of coin- 
plaint in Suit No. 31 of 1905, 


The clauses in the wajzb-ul-ars of the 6th of August, 1903, 
to which objection is taken are the subject of Suit No. 6 of 
1904. One of those clauses deals with cattle pounds, 


Suits No. 6 of 1904 and No. 27 of 1904 were heard toge- 
ther. It was agreed that the decision in those suits shoul 
govern the decision in Suit No. 31 of 1905, : 
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« On the 6th of August, 1906, the District Judge delivered CIVIL. 


separate judgments and made separate deerees in the three sorrie. 
suits, Eem 
Bir pan 


In Suit No, 27 of 1904, the District Judge held that the 
Raipur zamindars in exercising police and excise functions mpag ecretary 
were not acting as of right, but were so acting either by of State. 
sufferance, or by delegation, and that the resumption of those Fan 
functions by the Government was a thing done by the  Macnaghien, 
Government in exercise of its sovereign powers, and conse- 
quently that the suit was not maintainable. 


On appeal the Judicial Commissioner held that powers of 
administration in respect of police and excise must be deem- 
ed to have been granted to the plaintiff, and that the plaintiff 
was entitled to maintain his own police and administer 
excise in his zamindari. 

On this question their Lordships agree with the view of 
the District Judge. 

The District Judge dismissed suit 31 of 1905. The Judi-: 2 
cial Commissioner reversed his judgement and made a decree 
in favour of the plaintiff. 

In suit No. 6 of 1904, which relates to the E E R 
of the 6th of August, 1903, the following are the clauses 
objected to :— ~ 

In Part I :— 

“3. Removal of zamindar and forfeiture of privileges. 

“6. Resumption and management of ferries and pounds. 

“7, Provision that forest mahals shall be managed in accordance 
with rules framed by the Chief Commissioner under section 124-A, Land 
Revenue Act. 

“to. Declaration that all minerals are the property of Government.” 

In Part II :-— 

“2, Discontinuance of nagarana on grant or renewal of leases. i 
* “7, Appointment, ‘suspension, and removal of Kotwars (village 
watchmen) to be governed by rules framed under section 147-4, Land 
Revenue Act. 

“t1,—(1) Forest lands not included in forest mahals to be managed 
in accordance. with any rules made by the Chief Commissioner 

“15, Hides and carcases of dead cattle to be the property ofthe 
owners of cattle.” 

The District Judge was in favour of the Government on 
all these questions except Part I. SNG 3 and No. 7, and Part 
II, No. 2. j 
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On appeal to the Judicial Commissioner the decree was 
varied by adding a direction that the words “and pounds” be 
deleted from clause 6, Part I, and by substituting the words 
and figures “clause 3 of Part I” for the words and figures 
“ clauses 3 and 7 of Part I.” 


On appeal to this Board the objection to Part II, No. 15, 
was not pressed. 


The case was very fully and ably argued ; but after care- 
fully considering the arguments adduced the w7ib-ul-ara of 
1892 and the Acts of the Legislature to which attention was 
called, their Lordships are of opinion that there is no ground 
for disturbing the judgment of the Judicial Commissioner in 
suit 6 of 1904, except as regards cattle pounds. 


Their Lordships are disposed to think that the mainten- 
ance of private cattle pounds is incompatible with. the pro- 
visions of the Cattle Trespass Act, and they are of opinion 
that under the circumstances the establishment and main- 
tenance of cattle pounds under the superintendence and 
control of Government officials empowered to obtain the 
assistance of the police when required, may be corisidered 
essential for the maintenance of law and order, and the peace 
and good government of the country, and therefore an’ act of 
the executive Government with which it is not competent 
for the civil court to interfere. 


Their Lordships will humbly advise His Majesty that in 
suits 27 of 1904 and 31 of 1905, the decrees of the Judicial 
Commissioner should be discharged, and the decrees of the 
District Judge restored, but without costs. That in suit No, 
6 of 1904, the decrees of the Judicial Commissioner should 
be varied by omitting the words “and pounds.” 


Their Lordships do not think fit to make any order as to 
costs. i 
T. L. Wilson & Co, Solicitors for the anadai 
Solicitor, India Office, Solicitor for the Secretary’ of State 
for India, 
_Zamindars appeals dismissed and the appeals : l 
J. M. P. of the Secretary of State for India:allowed, 
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POKHPAL AND OTHERS CIVIL. 
VERSUS 1912. 
CHHIDDU SINGH AND OTHERS.* February, Tf. 


Minor—E feci of decree against him where property represented and where RICHARDS, C.J. 
not—Absence of order appointing guardian ad litem mere irregularity — BANERJI, J. 
Ex parte decree— Whether second suit ma:ntainable—Code of Civil 
Procedure (Act XIV of 1882), section 103—-Joint Hindu family— 
Mitakshara—-Progerty sold in execution of decrees against father— 
Sons bound by sale, : 


The absence of a formal order appointing a guardian ad litem for a 

minor is a mere irregularity, 

A decree obtained against a minor in a suit in which he is properly 
represented, is binding on him, anda second suit on the same cause of 
action cannot be maintained by him so long as that decree stands ; but 
if he is not properly represented, the decree isa nullity, and the claim for a 
declaration that it is a nullity is superfluous, and the second suit: would be 
unaffected by the dismissal of the previous suit. Where the property is 
ancestral and it ia the pious duty of the sons to pay their father’s debt not 
tainted with immorality, a sale for payment of such debt would bind the 
sons and their interest in the ancestral property and would confer a com- 
plete title on the purchaser. 


FIRST APPEAL from a decree of Babu Banke Behari Lal, 
Subordinate Judge of Aligarh. i 


The facts appear fully from the judgment. 


Peary Çal Banerji (with him M: L. Agarwala), for the 
appellants :—The question is whether section 103 of the 
Code- of Civil Procedure (1882) bars the suit. The causes 
ofaction involved in the former and the present suits are 
not the same. The former suit was for declaration, pure 
and-simple, The present suit is one for possession, and its 
cause of action arose on the date of unlawful possession of the 
défendants, which was subsequent to the date of the first suit. 
A cause of action which did not arise at the date of the former 
suit, cannot be regarded’as other than a new cause of action. 
T'rely on the case of 


Chand Kour v. Paria Singh, [1888] I. L. R., 16 Cal, 98, P C. 
* F, A. No. 400 of 1910. 
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[BANERJI, J.—The first suit was for a declaration similar 
to that asked for by Relief No. 1 in the present suit. You 
could not or did not get a decree for that in the first suit. 
Can you get a decree for possession if the alienations stand 
good? Can you get the second relief when you cannot get 
the first ?] 

The question of res judicata does not arise at all; the 
only question is whether section 103 bars the suit. I need 
not ask for a declaration ; it is not an essential relief. After 
the dismissal of the first suit for default I might have sat 
content with my possession and let the cloud on my title 
hang. But now that I have been dispossessed, I can sue for 
recovery of possession. i 

[RICHARDS, C. J.—You were parties to the partition suit 
and.you have not got the decree in that suit declared void 
as against you.] — 

In the final decree for partition we were not parties. It 
was the final decree alone that could be executed. The minors 


were not properly represented in the suit. So, the decree as 


against them was a nullity. 


Hanuman Prasad vy. Muhammad Ishag, [1905] I. L. R., 28 Al., 137. 
Ramchandra Das v. Joti Prasad, [1907] 1. L. Ry 29 All, 675. 
Kundan Lal and another v, Gajadhar Lal, [1907] 4 A. L. J, R, 698 - 
[BANERJI, J.—But can the decree be treated as a nullity 
until a suit is brought to set it aside and is decreed ?] 


The decree can and ought to be treated as a nullity, even 
though no suit is brought to have it declared null and void ; 
it is void and not merely voidable. . 

Khairajmal v. Daim, [1904] ILL. R, 34 Cal, 296. P. Cc, at pp. 314, 
315, 312. 
Sundar Lal (with him Safi- Seana); for the respon- 


dents :—Section 103 bars the suit. The ¢auses of action of 


the previous and the present suits are virtually the same, 


‘namely, the wrong sales ; although the reliefs claimed may be 


different according as the plaintiff is or is not in possession. 


‘The cause of action remaining the same, other circumstances 


would determine what ‘particular reliefs: were needed.. The 
ruling in | F Ke 

Sankar Nath Pandit v. Hadan ‘Mékan; (i505) 14 C. W. N; 298, 
is in point. i ` 


[S 
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Then, as to the question whether the decree in the parti- 
tion suit can be treated as a nullity, the proper course for the 
minor would be to move the courts to discharge the decree, 
The decree stands until discharged, and is not a mere nullity, 
The basis of the decision in the Privy Council case was not 
that a minor was made a party without a guardian, but that 
the estate of Naurez was not represented at all; for, Amir 
Baksh, although one of the heirs of Naurez, was “ in no other 
sense his legal representitive.” (Vide pp. 313 and 314 of the 
report.) The other cases relied on by the appellants are all 
cases in which a suit had been brought to have the decree 
declared void. 


But, even assuming that the decree as against the minor 
sons was a nullity, there was at all events a valid decree for 
costs against the father. In execution of that decree, as well 
. as of some other decrees against him, the family property, 
_ including the sons’ interest therein,has been sold, and pur- 
chased at auction sale by our predecessors in title. It is 
now for the sons to show that their interests were not liable 
to be sold, by reason of the judgment debts against their 
father having been of such a nature that it was not their 
pious duty as sons to satisfy those debts. It is only under 
certain circumstances that the sons can avoid their father’s 
liability ; it is for them to plead and make out such circum- 
stances, They have not done so. 

Peary Lal Banerji, in reply :—There is a finding that 
the minors’ father, Rudder, was insane. He himself was not 
properly brought on the record, and the decree against him 
was, therefore, also a nullity. The sales in execution of that 
decree are invalid. The son is not bound to pay the debts 
of his father which are not properly incurred. ‘The decree 
was an improper one, on the finding that. the father was 
an idiot, eke 

The judgment of the Court was delivered by 


BANERJI, J.—This arid the connected appeal No. 50 of 
IQII arise out of.a’suit brought by the plaintiffs-appellants 
for possession-of shares in two villages, namely, Moman Khurd 
and Sabra, and for certain house property situated in the 
former village. They also claimed a.declaration that a decree 
obtained by the defendant Chhedu Singh against their father 
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Rudra Singh, on the 19th of July, 1908, and the proceedings 
held in pursuance of that decree are not binding on them, 
and are as against them null and void, Chhedu Singh, 
defendant, is the nephew of the plaintiffs father, Rudra Singh, 
being the son of his brother, Umrao. Chhedu Singh brought 
a suit against Rudra Singh for partition of zamindari pro- 
perty situated in the two villages mentioned above and 
also of house property. To that suit the plaintiffs were added 
as defendants. A decree was passed in favour of Chhedu 
Singh, declaring him entitled to a half share of the property 
claimed and for partition of the house property and costs 
were also awarded to him, For the realization of those 
costs the decree was put into execution and a great part 
of the property, now in dispute, was put up to sale and pur- 
chased by Chhedu Singh himself. Subsequently he sold 
that property to the defendants, Beni Singhand Sri Ram. 
Decrees for rent were also obtained by Chhedu Singh against 
Rudra Singh, and in execution of those decrees some pro- 
perty was sold and the defendant, Husain Ali Khan pur- 
chased it. In 1907, the plaintiffs brought a suit against 
Chhedu Singh and the purchasers of the property for a 
declaration that they were the owners of a §ths share in ‘the - 
property now in dispute, other than the shares in the village 
Subra ; that the decree obtained by Chhedu Singh was fraudu- 
lent and not binding on them and that the sale of the pro- 
perty in execution of that decree could not affect their interests, 
This suit was dismissed on the 13thof January, 1908, appar- 
ently under section 102 of Code of Civil Procedure, 1882, on 
the ground that the plaintiffs did not appear at the hearing 
and the defendants, who were represented, did not admit the 
claim. Subsequently Rudra Singh died, and thereupon the 
suit out of which this appeal has arisen was brought by 
the plaintiffs. The main ground of the claim is that the 
plaintiffs were not properly represented in the suit brought 
by Chhedu Singh, and that the decree in that suit was not 
binding on them, and must be deemed to be null and void 
so far as they were concerned. 


The court below has held that as _— the §ths 
share claimed in the previous suit, the present suit is barred 
by the provision of Order 9, Rule 9 of the Code of Civil Proce- 
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dure of 1908, which ‘corresponds with section 103 of Act XIV 
of.1882, As regards the remainder of the property it grant- 
ed the plaintiffs a decree for a part of their claim. The 
judgment of the learned Subordinate Judge is far from satis- 
factory, and it is not easy to follow all the reasoning by 
which it is -supported. It is not, therefore, surprising that 
both the parties are dissatisfied with it and have appealed 
against the decree. 

The plaintiffs in this appeal contend that the court below 
is wrong in holding that a part of their claim is barred by 
reason of the dismissal of the suit brought by them in 1907. 
They urge that the cause of action for the present suit is not 
the same as the cause of action for the former suit, inasmuch 
as at the time when they brought that suit they were in pos- 
session of the property, and that before the institution of the 
present suit they were dispossessed from it. 


If, as the plaintiff contend,- they were not properly 
represented in the suit brought by Chhedu Singh in 1go1, 
the decree in that suit would as against them be a nullity. 
This was so held in Hanuman Prasad v, Muhammad 
Ishaq (1). If, on the other hand, the plaintiffs were sub- 
stantial parties to the former suit and were properly 
represented in it by a guardian, the decree: in that suit is 
binding on them; and so long as it is not set aside, they would 
not be entitled to maintain the present claim. Therefore the 
question whether the dismissal of the former suit operates as 
a bar to the present claim, would depend mainly on the 
determination of the further question whether in the former 
suit they were properly represented. If, as we have said 
above, they were not so represented, the decree as against 
them being a nullity, the claim for a declaration that itis a 
nullity is superfluous and the present suit would be unaffected 
by the fact that the former suit was dismissed. 


It appears that in the suit brought by Chhedu Singh, 
Rudra Singh was at first impleaded as the sole defendant. 
He objected that his sons had an interest in the property, 
and thereupon the plaintiff, Chhedu Singh, made an applica- 
tion to the cefirt praying that the minor sons of Rudra Singh, 
under the guardianship of their father, Rudra Singh, be added 


(1) [1906] I, L. R., 28 All, 137. 
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as defendants. The application contains a further prayer that 
“permission might be granted ” after verifying the affidavit 
which was filed along with the application. This apparently 
refers to the usual affidavit made in support of an application 
for the appointment of a guardian ed ¿item and the permission 
sought refers to such appointment. From the decree which 
is printed at page 7 of the respondent’s book, it appears that 
the present plaintiffs, the sons of Rudra Singh, were added 
as defendants -under an order, dated the 15th of April, 190% 
The learned Subordinate Jndge holds that there is no evidence 
on the record to show that a formal order was made for the 
appointment of Rudra Singh as the guardian ad litem of his 
minor sons, the present plaintiffs. Itis clear that an order 
was made upon the application referred to above granting it, 
but we may accept the finding of the court below that no 
formal order was drawn up, ‘appointing Rudra Singh as the 
guardian ad jitem of the minors, It is, however, manifest, from 


_ the fact that the application of Chhedu Singh, to which we 


bave referred, was granted, that the court sanctioned the 
prayer for the addition of the sons of Rudra Singh as 
defendants and for the appointment of Rudra Singh as their 
guardian ad litem. That being so, this case closely resembles 
the case of Waliam v. Banke Bekari Prasad Singh (}), 
decided by their Lordships of the Privy Council. In that case 
also it did not appear that a formal order had been drawn up 
for the appointment of a guardian ad litem, but their Lord- 
ships held that the absence of a formal order was no more 
than a mere irregularity. Therefore, if the plaintiffs were 
substantially sued in the previous suit and were effect- 
ively represented in that suit by their father, with the 
sanction of court, that would be sufficient to bind them’ 
The suit brought by Chhedu Singh was contested by Rudra 
Singh,- and it was after ~ contest that a decree was 
passed. One of the grounds on which it is contended that 
the plaintiffs were not properly represented, and that 
their father, Rudra Singh, was not a fit person to be their. 
guardian, is, that he was of unsound mind, The learned 
Subordinate Judge in the course of his judgment has remark- 
ed that Rudra Singh “was proved to be a half idiot” The 


(1) [1905] I. L. Ry 30 Cal, 1021, 
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only evidence on the record as to the mental capacity of 
Rudra Singh is the statement of a witness, Nathu Singh, 
who said that Rudra Singh was “somewhat crazy.” The 
plaintiffs themselves in the suit brought by them in 1907, 
did not allege anything in respect of Rudra Singh’s mental 
capacity beyond this that he was of weak intellect. There 
isa good deal of oral evidence adduced by the defendants 
which shows that Rudra Singh was in full possession of his 
intellect ; and from the manner in which he defended the 
former suit ; claiming as he did that the property in which 
Chhedu Singh asked for a big share, was his self- 
acquired property, and denying that it was joint ancestral 
property, shows that he was not a man incapable of properly, 
defending the suit. The remarks of the learned Subordinate 
Judge seem to us to haye no sufficient justification. We fail 
to see that the interests of the plaintiffs in that litigation 
were not properly safe-guarded, and that they were not 
` properly represented. Chhedu Singh was claiming a half share 
in the property on the allegation that it was joint ancestral 
` property—an allegation which is now admitted on behalf of 
the plaintiffs. Ifit was correct, Chhedu Singh was entitled to 
the half share which he claimed, and the other half belonged 
to Rudra Singh and his sons, the present plaintiffs, Rudra 
Singh denied that the property was ancestral and that 
Chhedu Singh had a half share in it. There was, therefore, 
nothing in that litigation in regard to which the interests of 
the plaintiffs were overlooked and not provided. Rudra 
Singh’s interest in that litigation were in no sense adverse 
to the interests of the plaintiffs, and from the nature of the 
defence set up by him, it is, as pointed above, clear that he 
was trying his best not only to guard his own interests but 
‘also those of his minor sons. We are, therefore, unable to 
hold that in the previous litigation the plaintiffs were in any 
way prejudiced or that they were not substantially represent- 
ed. The decree in the previous suit was, therefore, binding 
‘on them ; and so long as they could not on any other ground 
get it’ set aside, they could not avoid the operation of that 
“decree, Jugs os 

In the svit which they brought in 1907 they alleged 
that. the decree had been-obtained fraudulently. The same 
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allegation has been made in the present suit so far as that 
decree is concerned. So that the cause of action alleged in 
both suits in regard tothe decree isthe same. The court 
below was, therefore, right in holding that the dismissal of 
the previous suit barred the present suit in so far as it related 
to the property which was the subject-matter of the claim in 
the suit of 1907. Furthermore as the decree in Chhedu 
Singh’s suit was, in our opinion, binding on the plaintiffs, the 
auction sale held in execution of that decree is equally 
binding on him. Assuming, however, that the plaintiffs 
were not properly represented in the suit brought by Chhedu 
Singh, and that they are entitled to treat the decree in that 
suit as a nullity, the question would still arise whether the 
sale of the family property in execution of what must, be 
deemed to be a decree against the father alone is binding 
on the plaintiffs and their interests in the family -property. 
The learned Subordinate Judge in one part of his judgment 
says that it has not been proved that the property in 
question was the ancestral property of the plaintiffs. If we 
accept this finding, then the property could only be deemed 
to be the property of Rudra Singh; and having been sold 
in execution of a decree obtained against him, it passed 
the whole of his interest to the purchaser, It was, however, 
the plaintiff's case and it was held in the suit of Chhedu Singh 
that property was ancestral property. Therefore the pro- 
perty being ancestral, and it being the pious duty of the sons 
to pay their father’s debt, not tainted with immorality, a sale 
for payment of such debt would bind the sons and, their 
interests in the ancestral property, and would confer a 
complete title on the purchaser. It is not the plaintiff's 
case that the decree obtained against Rudra Singh for costs 
of the partition suit was tainted with immorality. On the 
contrary, as we have pointed out above, he was defending the 
interests not only of himself but also of his sons; and, 
therefore, it is impossible to say that the decree 1e 
in that suit was a decree for a debt which it was not 
the bounden duty of the plaintiff as Hindu sons, to discharge. 
As the property has been sold for the realization of that 
debt and it has been purchased by the’ ‘defendant, the 
plaintiffs are not entitled to claim any portion: of: that 
property from the purchasers, It is only on the ground of 
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the. debt being tainted with immorality that they could CIVIL, 
have claimed the property, but that is not their case ; under 192. 
these circumstances no question of family necessity arises. 
From any point of view, therefore the plaintifs claim cannot 
succeed, and the court below was, in our opinion, wrong in Chhiddu idu Singh 
decreeing any part of it. The result is that this appeal fails. Banerji, A 
It is dismissed with costs. 
B. K, M, f Appeal dismissed, 
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KALLA AND OTHERS, Civil. 
versus 1912. 
HARGIAN AND ANOTHER.* March, It 
Pre-morigage— Usufructuary mortgage—Mashrut-ul-rehan—Purchase- K ARANI AT 


moncy—Apportionment of—Plaintiff entitled to pre-mortgage share HUSAIN, J. 
of morlgugor under usufructuary mortgage alone, TUDBALL, J. 
Certain persons made a usufructuary mortgage of their property. On 
the same day one of them executed a deed by way of Mashrut-ul-rehan 
in favour of the same mortgagee. In a suit for pre-mortgage of the share 
of the mortgagor who had created the further charge, Aeéd that the plaintiff 
were not liable to pay the sum secured by the Masérat-ul-rehan deed 
which was ‘a separate and independent transaction, but were entitled 
to -pre-mortgage upon paying the proportionate amount due on the share 
_of the said mortgagor. 
- SECOND APPEAL against a decree of Maulvi Muhammad 
Mubarak Husain, Subordinate Judge of Agra confirming 
decree of Pandit Shambhu Nath Dube, Munsif of Agra. 


- Plaintiffs’ appeal. 
* Suit for pre-emption, 

The facts of this case are briefly as follows :— 

On thé 29th of January, 1909, Hargian, Bhogi Ram, Pran 
‘Sukh and Khachera executed a usufructuary mortgage of 
‘certain zamindari shares in favour of one Manik for Rs, 1,500. 
~. On the same day, Hargian executed a Mashrut-ul-rehan 
“pond i in favour of the aforesaid Manik fora sum of Rs, 99. 
The "peent suit was’ brought by the plaintiffs to aie 

e `s. A. No. 389 of 1911. 
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Hargian’s share in the usufructuary mortgage on payment 
of a proportionate amount of the mortgage money. The mort- 
gagee, Manik, contended in defending the suit that the plaintiff 
must pay a quarter of the mortgage money as the share of 
Hargian and must also redeem the Mashrut-ul-rehan bond, 


The court of first instance decreed the suit for pre-emption 
on payment of the price demanded by the mortgagee. The 
lower appellate court confirmed this decree, save as far as it 
related to costs. : 


Plaintiffs appealed. 
Shiam Krishna Dar, for the appellants. 


Plaintiffs are only bond to pay a price proportionate to 
Hargian’s share of the property mortgaged (4 bighas, 18 bis- 
was out of 26 bighas, 5 biswas} They cannot be called on 
to pay a quarter share of the mortgage money. The mea- 


‘sure of payment must depend on the value of the share, and 


not on the number of mortgagors, 


The Mashrut-ul-rehan bond is a separate transaction. 
Plaintiffs are not bound to pre-empt it, All the incidents 
of a contract uf mortgage do not apply in the case of a pre- 
mortgagor a pre-emptor. The only requisite condition in his 
case is the payment of price. The doctrine of clogging also 
applies, and the-bond is illegal, being contemporaneous and 
not subsequent, 


He cited aoe 

Samuel v. Janab Tunber and Wood Pav ng Corporation Limited, 
[1904] App. Cas, 323 

TUDBALL, J.—That is in extraordinary judgment. If as 
the Earl of Halsbury (L. C.) himself says there is no ground 
in common sense for this ruling, why should we follow it 
and introduce all the technicalities of English Law in this 
country? We have also to apply the doctrine of justice, equity 
and good conscience. ] f 


The doctrine of clogging has been repeatedly applied in 
our courts, The one-day sale is a very wholesome one, though 
it is difficult to see what is exactly the reason underlying it. ` 
It was doubtless meant for the protection of debtors, other- 
wise why should not a deed of sale be executed in place of 


` 
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a deed of mortgage followed by a transfer of the equity of 
redemption, The deed is invalid, as it is contemporaneous. 
He cited. 
Sita Raw and others v. Nand Ram: [1881] A W. N., 80. 
Tef Bahadur Sapru, for the respondent. l 


Tbe nature ofthe suit is one for pre-emption. The pre- 
emptor must take the property on the terms taken by -the 
vendee. This follows from the nature of his right, which is 
a right of substitution. He referred to. 

Gobind Dayal v. Mayatullal, [1885] 1 L. Ra, 7 All, 775 F. B. (at pp. 
799 and 808-9.) 

Both the documents constitute one and the same transac- 
tion. There is nothing in law to prevent the creation of a 
simple as well as a usufructuary mortgage by the same deed. 
Therefore they can also he created by separate deeds at the 
same time, 


[TUDBALL, ].—Mashrut-ul-rehan bond was executed by 
Hargian only, while the mortgage was executed by all four.] 

‘The mortgage contemplated a joint and several liability. 
In this case, Hargian undertook all further liability, and made 
himself responsible for both the debts. 


{TUDBALL, J,—Could the mortgage have resisted redemp- 
‘tion of the first bond by Khachera until he. should have re- 
i deerned the second also? You could have held your second 

bond after he had redeemed the first: You can do the same 
now, Plaintiffs claim is not to redeem you #2 Zoto.) 


It itis not the identity of instruments or that of parties 
which.matters. There may be covenant by one of debtors 
_as*regards the whole liability, even though it may not 
affect all. 


„Shiam Krisna Dar was not called on to reply. 

” The judgment of the Court was delivered by 

TUDBALL, J.—On the 29th of January, 1909, Hargian, Bhogi 
Ram, Paran Sukh and Khachera executed a mortgage with 
possession i in favour of Manik to secure.a sum-of Rs. 1,500. 
The entire property mortgaged was.26 bighas, -5 biswas. 
The share of Hargian in that was 4 bighas, 18 biswas, that of 


N “Bhogi ‘Ram, 1 bighas, 12 biswas, and the remaining 19 bighas, 
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15 biswas, belonged to Paran Sukh and Khachera. The 
mortgagors undertook a liablity joint as well as several to pay 
the mortgage debt. On the same day Hargian executed a 
deed by way of Mashrut-ul-rehan (a further charge) in favour 
of Manik, in which he mortgaged his own share amounting to 
4 bighas, 18 biswas, for a sum-of Rs. 99. In this separate deed 
by way of Mashrut-ul-rehan, he stiputated that at the time of 
redeeming the mortgage executed jointly by him and three 
other persons, he would pay the money due under this separate 
deed. There is a recital in the mortgage deed that a sum of 
Rs. 150 was due by Hargian to Kalla and others. The 
plaintiffs then brought a suit for the pre-mortgage of the share 
of Hargian under the mortgage-deed, dated the 29th of 
January, 1909, executed by four persons already mentioned. 
The plaintiffs in their plaint alleged that the share of Hargian 
in the mortgage debt was only a sum of Rs, 153, out of which 
the plaintiffs were, according to the recital in the deed, entitled 
to a sum of Rs, 150, and that, therefore, they were entitled to 
pre-mortgage on payment of Rs. 3. The court of first ins- 
tance decreed the claim, and the decree of that court was 
affirmed by the lower appellate court except as to costs, That 
court directed that the plaintiffs, in order to succeed in their 
suit, were bound to pay a sum of Rs, 356-8-0, over and above 
the sum of Rs. 150, which was due upon their own mortgage, 
The plaintiffs have preferred a second appeal to this Court, 
and it is contended by their learned vakil that the transaction 
by way of Mashrut-ul-rehan being a separate and independent 
transaction, the plaintiffs are entitled to pre-mortgage the 
prior transaction alone, and that the mode adopted by the 
courts below of determining the amount which the plaintiffs 
are bound to pay under the mortgage is wrong. Both these 
pleas in our opinion are well founded. We have no doubt that 
the mortgage of 29th January, 1909, is a transaction quite 
separate from the transaction evidenced by the deed of 
Mashrut-ul-rehan of the same date. The mortgagors under 
the mortgage are four persons, and every one of them has 
undertaken a liability joint and several. The mortgaged pro- 


perty is 26 bighas, 5 biswas, The mortgage is a mortgage 
with possession. In the deed of Mashini ui rekah Hargian 
only is the mortgagor. The mortgaged property is his 
share only, amounting to 4 bighas, 18 biswas. The con 
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sideration for the Mashrut-ul-rehan is quite distinct from 
the consideration for the joint mortgage. The mortgage 
under the Mashrut-ul-rehan. is, strictly speaking, a simple 
mortgage, while the mortgage under the deed executed by 
Hargian and the three others, is a usufuctuary mortgage. 
That being so, the plaintifts in their suit for pre-mortgage are 
not liable to pay the sum of Rs. 99, secured by the Mash- 
rut-ul-rehan deed. The share of Hargian in the property 
“mortgaged by him along with three other persons, is 4 bighas 
-18 biswas, and the entire sum of Rs. 1,500 is a charge upon the 
entire property amounting to 26 bighas, 5 biswas. The charge 
on the share of Hargian is, therefore, in the proportion of the 
value of 4 bighas, 18 biswas, to the value of 26 bighas, 5 biswas, 
We are supported in this view by the ruling of this Court in 
Sita Ram and others v. Nand Ram (è) As the lower 
appellate court has not come to any finding regarding the 
value of the share of Hargian and the value of the entire 
property mortgaged on the 29th of January, 1909, we refer 
the following issue to that court for a finding. What are the 
proportionate values of the share of Hargian and of the entire 
mortgaged property? The court will be at liberty to take 
such additional evidence as the parties may adduce. Ten days 
will be allowed for objections on return of the finding. ` 
S. A. P. - Issues remitted, 


(t) [1881] 1 A. W. N., py 80. 
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LALTA PRASAD AND ANOTHER, 
VEVSUS 
RAM KARAN.* 


Dismissal of suit for default— Restoration—Sufficient cause—Court’s inher- 
ent power to restore—Code of Civil Procedure (Act V of r908}, Order 
IX, Rules 8, 9, section 151. 


Nothing in the Code of Civil Procedure can limit or otherwise affect the 
inherent powers under which a court can restore a suit dismissed for non- 
appearance on grounds other than sufficient cause for non-appearance. 
Order 9, Rule 9 of the Code makes it compulsory on a court to set aside 
a dismissal under Rule 8 where the plaintiff satisfies the court that there 
was sufficient cause for non-appearance. It, however, cannot take away 
the court’s power to restore the case for any other valid reasons. l 

FIRST APPEAL from an order of Austin Kendall, Esg., 
IC. S., District Judge of Cawnpore. 


The facts of this case are briefly as follows :— 


Lalta Prasad and another filed a suit against the defend- 
ant-respondent under the Religious Endowment Act. The 
District Judge examined one plaintiff at the first hearing, 
and ordered Lalta Prasad to be present in person on a subse- 
quent date to which he adjourned the suit, He mentioned to 
the plaintiff's pleaders, Rai Debi Prasad and B. Munna Lal, 


` that the case would be taken up at 12 o'clock on the day of 


hearing, none of the plaintiffs pleaders put in an appearance, 
nor did the plaintiff, Lalta Prasad, himself. Defendant was 
present. It was said that plaintiff's pleader, Rai Debi Prasad, 
as well as defendant's pleader, Babu Vikramajit Singh, were 
absent at a late municipal meeting, The Judge waited for 
twenty minutes, and then dismissed the suit under Order IX, 
Rule 8 of the Code of Civil Procedure, Plaintiffapplied for res- 
toration, filing an affidavit that he was lying on the day of 
hearing in the chamber of his pleader, Babu Munna Lal, with 
a bad leg waiting to be informed of his case having come up. 
B Munna Lal also filed an affidavit to the effect that he had 
conceived the Judge to have fixed two o’clock«for this case 
and so had started another in the court of the Additional 
e F, A F. O. 123 of 1911, 


í t 
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Subordinate Judge. The Judge held that plaintiff had 
another pleader besides Babu Munna Lal, and he could have 
been informed by any of his pleader’s clerks within the 
twenty minutes the court was waiting. He accordingly 
-rejected the application. 

Plaintiff appealed. 

T g Bahadur Sapru, for the appellant. 

The case is one of misapprehension. Plaintiffs negli- 
gence was due to the common and natural reluctance of 
parties to appear unrepresented in a court. The affidavits 
filed disclose a sufficient cause for setting aside the order 
under Order IX, Rule 8, Plaintiff should not be made to 
suffer too much for his own folly or for the abstention of his 
. pleaders, 
` He cited 

Somayya v, Subbamma, [1903] I. L. R., 26 Mad., 599. 

Restoration is obligatory on courts if sufficient cause is 
shown. There is no negative proposition that such applica- 
tions can be granted unless sufficient cause is shown. 

Satish Chandra Banerji (with him Purshotam Das 
Tandan), for the respondent. 

The ruling in 26 Madras 599, has not been followed i in 
this Court. 

Lalta-Prasad v. Nand Kishore and otkers, PERE LL R., 22 All, 66 
(F. B). 

[TUDBALL, J.—Order IX, Rule 9, contains an enabling 
provision, We will not consider the negative proposition.] 

‘Then I submit there is no other rule which can help the 
appellant. He has not made out sufficient cause for an 
interference. The lower court exercised sufficient discretion 
in the matter. Plaintiff cannot claim anything as a matter 
of right. l 

Tej Bahadur Sapru, in reply, dred to the provisions 
of section 151 of the, Code of Civil Procedure. 


The judgment of the Court was delivered by 


’ TUPBALL, J-—This is an appeal from an order refusing 
to re-instate a suit dismissed for default of appearance by 
the plaintiffs under Order 9, Rule 8, The ‘suit -is-one in 
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respect to a trust by certain trustees against a co-trustee 
who is charged with the management of the property. 


The lower court rejected the application for rehearing 
on the ground that sufficient cause had not been shown. 
The: facts briefly are as follows. The suit was partly heard. 
One of the plaintiffs had been examined and the suit adjourn- 
ed to enable the other plaintiff to appear for examination. 
Two of the ledding pleaders were appearing for them. One 
of these gentleman and also the pleader for the opposite party 
are members of the Municipal Board of Cawnpore and on the 
date fixed were late in attending court owing to a meeting 
of the Board, The other pleader for the plaintiff represented 
this to the court early in the day and the Judge consented 
to taking the case at 12 o'clock. The pleader, however, 
misunderstood what the Judge said and thought that the case 
would be taken up at 2o’clock. He informed the plaintiffs 
accordingly, and the same information was conveyed to their 
other pleader on his arrival. Asa result, when the case was 
called at 12 o'clock, both pleaders were engaged in other cases 
in other courts. The case was called repeatedly and the court 
waited for 20 minutes. One of the plaintiffs was waiting 
in his pleader’s room. It is inconceivable that he did not hear 
the case called. Finally at 12-20 P. M. when no one appear- 
ed, the court dismissed the suit under Order 9, Rule 8. 


On their application for restoration the plaintiffs pleaded 
that they had not heard the calling of the case and -placed 
before the court the misunderstanding into which their pleader 
had fallen. Asa matter of fact, it is admitted that the calling 
was heard but too late, toenable the plaintiffs to appear in 
person. They arrived just after the case had been dismissed. 


It is highly probable that like most litigants in these pro- 
vinces they were unwilling to enter the court without their 
pleaders both of whom were at that time unable to leave the 
cases in which they were engaged. À 

The lower court has held that there was not sufficient 
cause for non-appearance and has rejected the application for 
restoration. In the course of his order the learned Judge. 
made comments on the plaintiffs case so faras it had been 


_ placed before him, 
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On appeal, we are asked to hold that there was sufficient 
cause. While we think that it might be difficult to hold 
that there was sufficient cause in view of the fact that the case 
was actually called and repeatedly called for 20 minutes in 
the manner in which cases are called in Mofussil courts both 
within the court room and outside the court room, so that 
persons in attendance in the court compound were sure to 
hear, we are of opinion that the case is one of those in which 
the court may exercise its inherent powers of passing orders 
necessary for the ends of justice. Nothing in the Code of 
Civil Procedure can limit or otherwise affect such powers 
under, which, in our opinion, a court can restore such a case 
as this on grounds other than sufficient cause for non-appear- 
ance, Order 9, Rule 9, makes ‘it compulsory ona court to set 
aside a dismissal under Order 9, Rule 8, where the plaintiff 
satisfies the court that there was sufficient cause for non-ap- 
pearance, It, however, cannot take away thé court’s power 
to restore the case for any other valid reason. 


In the present case, it was no doubt foolish of the appel- 
lants not to have gone into court and asked for more time 
to enable them to secure the attendance of their pleaders, 
but at the same time it is clear that they were pressing their 
suit and had attended court for that purpose, and the court 
might well have acceded to their request, passing a suitable 
order as to costs, 


We, therefore, allow this appeal and set aside the order 
of dismissal of the suit which the lower court will restore 
to its file and proceed to take up again at the point to which 
it had arrived when the order of dismissal was passed. The 
appellants will, however, whatever the result of their suit, 
bear their own costs of the application under Order 9, Rule 9, 
and of this appeal. In no case will these be recoverable from 
the respondent. The costs of the latter in this matter will 
- abide the result of the suit. 


Appeal allowed. 
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MAWASI 
versus 


MOOL CHAND AND OTHERS.* 


Preemption Cysion—Wajib-il- -arz—Onus of proof—Owner of isolated 
plots—Co-sharer. . 


A person claiming to be co-sbarer by virtue of his bolding two 


revenue-free plots situated in the same A/ewat as that in which the 
„property sold is situated, is not entitled to claim a right of pre-emption 


based upon custom inasmuch as there is no community of’ interest 
between him and the vendor. 


The wajib-ul-arz is not the custom, It is merely a piece of evidence 


` to be given due consideration to, in the course of the enquiry. The 
-question is whether by production of the wajid-ul-arsz in question, without 


the support of a single instance in which the right has been claimed 
or exercised, the plaintiff has discharged the onys of proving the existence 
of a custom of pre-emption giving him asa proprietor of an isolated 


‘plot a right to pre-empt. ` ` 


FIRST APPEAL from a decree of Babu Kalka Singh, Addi- 
tional Subordinate Judge of Agra. 


_ Sundar Lal and Satish Chandra Banerji, for the appellant, 
JN, Chaudri and Baldev Ram Dave, for the respondents. 
The judgment of the Court was delivered. by 


RICHARDS, C. J.—This appeal arises out of a suit for 
pre-emption.. The plaintiff is the owner of.two small plots 


_of land which are not assessed for Government revenue, 


The plots held by the plaintiff appear in the same Ahkewat 
as the land which goes to make up a 20 biswas mahal. To this 
extent and no further can it be said that the plaintiffis a 
proprietor in the mahal in which the property sold is situate. 
The 20 bighas, 3 biswas and 7 biswansis do not go to .make 
up the zo biswas share set forth in the Ahewat. -The only 
evidence adduced by the plaintiff in support of the existence 
of a custom of pre-emption is the waytb-ul-arz, The wajib- 
ul-arz for mahal Chhidu is as follows:—“In this mahal 

if the owner of a share wish to sell it, he, shall do so first 
to his near relation who may be a co-sharer in the zamin- 

°F, A No. 365 of 1910, 
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dari, and in case of his refusal to any one he likes.” The 
wajtb-ul-ars for mahal Roti Ram is in similar terms. 
Now the custom which the plaintiff attempts to set up 
is custom giving a right of pre-emption to a person who 
is only a co-sharer in the very limited sense which we have 
already stated, namely, he merely holds two revenue free 
plots entered in the same &Aewat as the property which is 
sold, is situated. The probability of such a custom existing is 
very slight. In the Full Bench case of Dalganjan Singh v, 
Kalka Singh (1), the learned Chief Justice said :—“ The most 
essential feature of the coparcenary body is the joint and 
several responsibility of the co-sharers for the payment of the 
Government revenue assessed on the mahal, coupled in cases 
of zamindari tenure with the holding and management of 
the whole of the lands of the mahal by all the co-sharers in 
common, It is for the mahal, for the “local area held 
under a separate engagement for the payment of the 
land revenue,” not for a village or other local area, not 
being a mahal, that the Settlement Officer frames the 
waytb-ul-ars. It is meant as a record of the contracts 
or the customs of the co-sharers of the mahal. This 
being its object, it is prima facie unlikely to include any 
contract or custom which is absolutely independent of the 
continuance of the mahal as a fiscal and proprietary unit, 
or of the co-parcenary body for which it is framed. It 
seems to us that in considering the question of the existence 
or non-existence of a custom of pre-emption the principle 
involved in the foregoing remarks fully apply to the present 
case. The plaintiff is in: no way liable for the payment of 
Government revenue in conjunction with the vendor. He 
has no ‘right to have any voice in the management of the 
mahal in which the vendor's property is situate. In all 
probability he would not be consulted or have any rignt to be 
heard when the way71b-ul-arg was being framed. It is in all 
probability a mere accident that the plots of land which he 
holds came to be put into the £kewat in which they are 
found. There is in short no community of interest. These 
are all matters which the court in considering the question 
of the existence or non-existence of a custom of pre-emption 
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is entitled and bound to take into consideration, The 
wayjtb-ul-ars is not the custom, It is merely a piece of 
evidence to be given due consideration to in the course of'the 
enquiry. The question is, whether by production of the 
wajib-ul-argz in question, without the support of a single 
existence, in which the right has been claimed or exercised, 
the plaintiff has discharged the onus of proving the existence 
of a custom of pre-emption giving him as a proprietor of an 
isolated plot a right to pre-empt. 

In our opinion, the evidence falls altogether short of any- 
thing of the kind, and the decision of the court below was 
quite. correct. We accordingly dismiss. the appeal with 
costs, 

Appeal dismissed, 


LACHMAN DAS AND ANOTHER 
Versus 
MOHAN SINGH AND OTHERS.* 


Land-holder and tenant—Trees—Respective rights of both in trees growing 
on tenants holding. 

Atenant who takes land for agricultural purposes commits a breach of 
contract when he, without the zemindar’s permission, plants trees thereon; 
and cases, to remove such trees and cancel sales of such trees have 
been heard and decided by the civil courts. 

In the absence of a custom to the contrary, the property in timber 
growing on a tenant’s holding vests in the zemindar, and neither 
party has the right to-cut and remove the timber without the consent of 
the other. 

SECOND APPEAL froma decree of H. M. Smith, Esq., 
Additional Judge of Aligarh, confirming a decree of Saiyid 
Muhammad Shafi, Munsif of Koel. 


Suit for damages and for an injunction, . 
The facts and arguments are set forth in the judgment. 
Girdhari Lal Agarwala, for the appellants, 
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Satish Chandra Banerji and Binoy Kumar Mukerji, for 
the respondents. 


The following judgment was delivered by 


KNOX, J.—This second appeal arises out of a suit brought 
by Lachhman Das and Tota Ram, who describe themselves as 
owners and zamindars of a certain village in pargana Koel. 
They state that there are trees standing on a plot owned 
and possessed by them, and that the defendants without any 
right to do so, have wrongly cut downa wim tree of the 
value of Rs, 20 and intend to cut down the rest. They pray 
that a decree may issue for Rs. 20 as the price of the said 
tree, and further that an injunction may be issued prohibiting 
the defendants from cutting down the trees in future. The 
written statement of the defendants says that the land on 
which the trees in question stand together with other lands, 
was in the possession of themselves and their ancestors as 
their kAudkasht land. The grove of which the tree cut down 
formed one, was planted by them. A partition took place 
in 1893 in which the defendants were entered as ex-proprie- 
tary tenants of the land on which the trees stand. The 
Munsif of Koel held that the trees in this grove were planted 
by the defendants when they were zamindars of the land on 
which the trees stand. The defendants became ex-proprietary 
tenants, and the view he took was that under such circum- 
stances the defendants were entitled to cut the trees. He, 
therefore, dismissed the plantiff’s claim. The plaintiffs went 
in appeal to the District Judge. Their contention was that 
the trees were planted by the former zamindars and that in 
any case they passed with the transfer of the zamindari land 
to the zamindars, The defendants had not proved any custom 
to the contrary, and, that being so, they were not entitled to cut 
the trees, The finding of the lower appellate court is, that the 
defendants as zamindars, planted the grove. They lost their 
zamindari rights, and are now ex-proprietary tenants of the 
grove. The proprietary rights passed to the plaintiff, and in 
a subsequent partition they acquired possession of the grove, 
For these reasons it agreed with the court of first instance 
that there is ndéthing to prevent the defendants from cutting 
the trees, The appeal was dismissed with costs. In appeal 

fore me, it is contended-that the presumption of law and 


CiviL. 
1912. 
Lachman Das 
Mohan Singh. 


Knox, J- 


CIVIL 


1912. 
Lachman Das 
Mohan ‘Singh. 

Knoz, J. 


674 HIGH COURT. [A L. J. R. 


the general rule being that the property, in the trees on the 
tenants holding vests in the zamindars, the tenant has no 
right to cut and remove such timber. It was added that the 
case of an ex-proprietary tenant who may have planted the 
trees when he was zamindar, is no exception to the general 
rule. In support of this contention the learned Vakil for the 
appellants referred me to the case of Jugal v. Deokinandan (1). 
This was a case decided by a Full Bench of this Court, and 
it was held by the Full Bench that an ex-proprietor who, 
under section 7 of Act XII of 1881, gets occupancy rights in 
his sy land, obtains analogous rights in the trees upon such 
six land, All the learned Judges agreed in the view thus taken, 
One of them, Mr. Justice STRAIGHT, went so far as to say that 
the ex-proprietary tenant had aright to enjoy the trees as 
before, and short of cutting them down, the same rights re- 
mained in him that he originally had. His view was that though 
the decree-holder, namely, the zamindar, had a proprietary 
interest, that interest was subject to ex-proprietary tenant’s 
right to use and enjoy the trees as heretofore. The other 
learned Judges held that the attachment and sale of trees 
on the holding of an ex-proprietary tenant was prohibited 
by sections 7 and 9 ot Act No, XII of 1881. The learned 
Vakil for the appellants also cited the case of Ganga Det v, 
Badan and others (°?) where a rule is laid down that property 
in timber growing on a tenant’s holding vests in the zamin- 
dar, and the tenant has no right to cut and remove such 
timber. It was also held that in the absence of a custom’ or 
contract to the contrary a zamindar has no right to inter- 
fere with the enjoyment by his tenant of the trees on his 


' holding so long as the relation of landlord and tenant sub- 


sists. If the zamindar desires to have the privilege during 
the tenancy of entering upon his tenant's holding and of 
cutting down and removing timber, he must procure 
an express stipulation from his tenant in that behalf. The 
same view appears to have been taken in Sheikh Adbdool 
Rohomanv. Dataram Bashee (3) where, as regards the tenant’s 
rights, it was held that he has no power during his tenancy 
to cut down the timber and convert it tq, his own use, 


(1) [1886] I. L. R., 9 AIL, 88. (2) [1908] I. L, Rọ 30 All, 134. 
(3) [1864] W., R., Jan. to July, p. 367. 
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In the absence then, of any custom to the contrary, the 
view taken by the court would appear to be that the pro- 
perty in timber growing on a tenant’s holding, vests in the 
zamindar, and that neither party has the right to cut and 
remove the timber without the consent of the other, All 
these cases except the last but one were decided before 
Act II of 1901 found its place on the Statute Book. No 
reference was made in Ganga Dei v. Badan, to Act II of 
1901, It will be seen that the learned Judges accepted the 
law as hitherto laid down by the court on the subject. It 
was contended that land occupied by groves must now be 
considered land let or held for agricultural purposes, and 
whether that were the case or not, the definition of the 
word “tenant” in that Act is specially broad enough to 
bring a person in possession of a grove within the definition 
of tenant. Ifthat view were correct, the case before me 
might possibly be affected thereby. I find, however, that the 
course of rulings by this Court from the very beginning has 
been consistently in the direction that grove land occupied 
by trees has been dealt with as land over which the civil court 
had jurisdiction. The view apparently taken is that a tenant 
who takes land for agricultural purposes commits a breach 
of contract when he, without the zamindar’s permission, plants 
trees thereon ; and cases to remove such trees and cancel 
sales of such trees have been heard and decided by the civil 
courts, A Full Bench of this Court in Koony Behari Patuck v. 
Shiva Baluk Singh, (") took this view, and in their judgment 
said that the decision is not at variance with any former 
decision passed by the late Sudder Court. To the same effect 
is the case of Jugal Kishore v. Chutter Singh (2) and Jhona 
Singh v. Neas Begam ($). Reference was made in the 
course of argument to the definition of the word “agri- 
_culture” as given in Stroud’s Judicial Dictionary, pages 
62 and 63. Throughout -these two pages any reference 
to the planting. of timber except in property under the 
Agriculture Act which isa very special Act and where agri- 
culture was held to include horticulture, seems to have been 
avoided, In any case I do not think the definition will 


1) [1867] Full Bench Rulings, p. 119. 
2) [1866] N.-W. P. H.C. Rọ P. 27. 
3) [1867] N-W. P. H, C. R, p 183. 
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be of much assistance to us. The case then of Ganga Det v. 
Badan and others, seems to be consistent with the law both 
as it stood before Act II of rgor and after that Act came 
into force. The result, therefore, is that the appellants are 
entitled to the injunction they ask for, and the act of cutting 
down the #1 tree being a wrong done to their share of the 
property in the tree, they are entitled to some compensation. 
The learned Vakil for the appellants tells me that he is pre- 
pared to take a decree for Rs, 2 rather than to have the 
case sent back for further findings, and no opposition is 
made by the other side. I allow the appeal, set aside the 
judgments and decrees of the courts below, and grant the 
appellants a decree for Rs. 2 (Rupees two only) and injunction 
as prayed for with proportionate costs, 


Appeal decreed, 


PRIVY COUNCIL. 


IN THE MATTER OF MOSES AMADO TAYLOR. 


Barvister—Contempt of Court—Alteration of subpena—Forgery— Strike 
ing off Roli of Court. 

Where a practitioner in a colonial court acting for a plaintiff who 
has been refused a warrant by a civil court for the detention ofa 
defendant alleged to be about to leave the colony, institutes criminal 
proceedings in respect of the same subject-matter, and, by means of 
allegations to which the civil court attached no credit, obtains a warrant 
for the arrest of the defendant from a court of criminal jurisdiction, his 
conduct does not amount to a punishable contempt of the civil court. 


The appellant, who was retained to defend an accused person, 
obtained subpcenas for the attendance of two witnesses. After the sub- 
poenas had been served it appeared that those witnesses were unable to 
give evidence on the question in dispute, and accordingly the appellant 
asked them to return the subpoenas, which they did. He then struck 
out the names of those two witnesses and inserted the names of two 


-other persons, upon whom subpcenas were then served, There was 


nothing to suggest any intent to defraud on the part of the appellant. 


ffeld, that although the appellant had committed an Bs ie 
the facts did not establish the offence of forgery. 


VOL, IX] PRIYY COUNCIL. 677 


The order of the Supreme Court striking the name of the appellant 
off the roll of barristers and solicitors of the court, founded on an 
alleged contempt and forgery, under the circumstances set out above, 
discharged. 

APPEAL by special leave from three orders of the 
Supreme Court of the colony of Sierra Leone, dated respec- 
tively the 3rd day of September, 1908, and the 7th and 1oth 
day of May, 1909. 

By the first of the said three orders, the appellant, a 
barrister, was fined £ 100 and ordered to pay costs for an 
alleged contempt of court; by the second he was fined £ 20 
in respect of an alleged forgery in the case of Rer v. 
Ganson, and by the third his name was removed from the 
rol! of the barristers and solicitors of the said Supreme 
Court. The appellant was subsequently required, by the 
Benchers of the Honourable Society, of Gray’s Inn, on the 
application of the Acting Attorney-General of Sierra Leone, 
to make answer, to the following charges :— 

“That, while practising as a barrister and solicitor of the Supreme 
Court of Sierra Leone, you were guilty of professional misconduct, 
and conduct, unworthy of a member of the Bar, in respect of (1) the 
matter for which you were fined £ 100 on the 3rd September, 1908, 
by the Acting Chief Justice of Sierra Leone; (2) the matters, for which 
you were struck off the Roll, of the Supreme Court of Sierra Leone, by 
tho Chief Justice of the Court on the roth day of May, 1909.” 

The appellant sent a written answer to the said charges, 
and on the 3rd day of November, 1909, the said Bench, made 
the following order :— l 

“That the Bench, having considered the communication of the 
Acting Attorney-General of Sierra Leone, with regard to the conduct of 
Mr. Amado Taylor, and the documents, which accompanied the said 
communication, and having also considered Mr. Taylors written answer 
thereto, does not think fit, to take any action in the matter.” 

The facts of the case are stated-in the judgment of their 
Lordships. It is sufficient for the purpose of this report to 
set out the material parts of some of the important documents 
referred to in their Lordship’s judgments. 

The summons, which was issued on the 27th August, 
1908, and served upon the appellant and another, called 
upon °° 
“to appear and to show cause why an attachment should not issue 
against you for a contempt of this court, in causing to be illegally 
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arrested, on a warrant of arrest, dated the 24th day of August, 1908, 
under the hand and seal of the Police Magistrate of the Freetown Police 
District, the above-named defendant for a felony alleged to have been 
committed by the said defendant, in the Protectorate aforesaid on the 
30th day of January last, in gross contempt and defiance of the refusal 
of the Judge of the said Court on Saturday, the 22nd day of August, 1908, 
to issue a warrant for the arrest of the said defendant, on an application 
made by you in the above-mentioned action under the provisions of 
sections 2and 3 of an Ordinance instituted an ordinance for the Abolition 
of Imprisonment for Debt, and for the Punishment of Fraudulent Debtors 
whereby, in so illegally causing the said defendant to be arrested as 
aforesaid, you have acted contrary to good faith, and the true interests 

of justice, and in a matter calculated to bring the process of the 
court, and the administration of justice into contempt.” 


The judgment of the Acting Chief Justice, giving reasons 
for the said order, dated the 3rd September, 1908, after 
dealing with preliminary objections raised on béhalf of the 
appellant, proceed as follows :— 

Wright, an English platelayer, and Huggins, a native 
pointsman on the railway, had some row, in which a gun 
figured, on or about the 30th January last, at Kangahum 
in the Protectorate. What the row exactly was does not 
matter. Huggins, however, does not appear at the time 
to have taken any criminal proceedings against Wright, 
although he might easily have complained to the District 


” Commissioner. 


Shortly after the row, Huggins appears to have been 
dismissed from his employment on the railway, and in May 
last he started a civil action in the Circuit Court against 
Wright claiming damages for assault, Taylor acting as solici- 
tor for Huggins. 


On Saturday, 22nd/August, Taylor, on behalf of Huggins, 
applied to me for a warrant to arrest Wright, then about to 
proceed to England upon leave of absence, under the provi- 
sions of sections 2 and 3 of Ordinance No. 7 of 1883. It has 
been argued that this Ordinance does not apply to the Circuit 
Court, because it has not been specially applied to the Pro- 
tectorate in deference to section 6 of Ordinance No. 25 of 
1906. Ordinance No. 7 of 1883 gives a discretion to the 
supreme court to issue a warrant for the arreef of a defendant 
in a civil action whois about to leave the settlement. By 
section 37 of Ordinance No. 6 of 1903, it is provided that 
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in the exercise of any of the jurisdiction hereby conferred 
on it, the Circuit Court shall possess all the powers and au- 
thorities of the supreme Court. 


I am of opinion, therefore, that section 37 clothes the 
Circuit Court with the Supreme Court’s powers under Ordi- 
nance No. 7 of 1883, and that, therefore, the judge of the Cir- 
cuit Court has power to arrest a defendant to an action in his 
court has frequently exercised the powers conferred on the 
Supreme Court by Ordinance No. 5 of 1896 (Perjury), although 
this Ordinance has not been expressly applied to the Protect- 
orate. 


When Taylor came to me on the 22nd, he brought mea 
form of warrant supported by a declaration of some sort, not 
an affidavit except one by himself, which the previous day 
I refused to entertain, and asked us to sign the warrant, at 
the same time saying that he wanted to get the defendant 
to compromise. When he says in his affidavit that I 
suggested a compromise he tells a deliberate falsehood. When 
I saw that all that he wanted was to get some money out of 
Wright, and to use the warrant as a lever, I declined to sign 
the warrant. Subsequently the same day he sent me the 
letter marked “E,” which shows clearly that all he was 
aiming at was to get Wright to pay some money. The 
same day Taylor met Wright and showed him a document, 
and said it was a warrant for his arrest and remarked that 
if Wright paid two pounds or three pounds it would settle 
the matter, but Wright declined to pay the money. On 
Monday, the 24th, Huggins signed an information in Tay- 
lor’s office and swore to it before the police magistrate, and 
on this information a warrant was signed by the police 

. magistrate for the arrest of Wright for a felony alleged 
to have been committed by him on 30th January, 1908, at 
Kangahun in the Protectorate. By virtue of the provisions 
of section 46 of Ordinance No. 6 of 1903, the police magistrate 
has no jurisdiction to arrest any one for an offence commit- 
ted in the Protectorate and the warrant was wholly illegal. 
Ignorance of the law excuses no one, and no one would know 
better than a solicitor of the Supreme Court of this colony 
that the courts of the colony have no jurisdiction over acts 
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occurring in the Protectorate except under fiat of the Gover- 
nor, which was wanting in this case. 


The warrant was handed to Sergeant Brown by Taylor’s 
clerk and was executed on board the steamship “ Karina” 
then about to leave Freetown Harbour for England, and_ 
Wright was brought on shore in custody. The next day 
he was brought before the police magistrate, and Taylor 
appeared as solicitor in support of the prosecution and 
asked for a remand to enable him to obtain the fiat of the 
Governor to give the police magistrate jurisdiction, and for 
permission to’ adduce evidence, and several times told the 
police magistrate that he was instructed’ to appear. Wright 
was eventually discharged by the police magistrate. I am 
satished in my own mind that Taylor was actually concern- 
ed in advising Huggins to get out a warrant for Wright’s 
arrest, for he states in his affidavit that he advised Huggins he 
might proceed criminally against Wright. However, if I am to 
believe the statements of Taylor and Huggins contained in 
their affidavits, I am to understand that on or about Monday, 
24th August, there was a short break in the relationship of 
solicitor and client that had existed between Taylor and Hug- 
gins for over four months,. and that during that short break 
Huggins took the opportunity at his own suggestion and.on his 
own responsibility of going to the police magistrate and having 
Wright arrested. Suchaviewisabsurd. Hugginsis an igno- 
rant man of the labouring class lately employed on the Govern- 
ment railway at one shilling a day, and throughout this case 
I am satisfied he has been nothing more than a tool of 
Taylor’s hands. 


Such being the facts, I have now to consider whether this 
arrest constitutes a contempt of court. In Oswald on Con- 
tempt of Court, page 3, it is stated that contempt of court 
may be.said to be constituted by any conduct that tends 
to bring the authority and administration of the law into 
disrespect or disregard or to interfere with or prejudice parties 
litigant during their litigation, and at page 70 he states 
that it will be sufficient generally to say that the High Court 
always, as far as possible, enforces obedience, to its orders 
and respect to itself and its officers by proceedings founded 
upon contempt, and that the court will, when necessary for 
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the purpose, make special or particular precedents, and that 
the powers of the court in the matter cannot be defined with- 
in any limit. i 

What has happened in this case? Taylor and Huggins, 
foiled in the attempt to get money out of Wight, foiled in 
the attempt myself to sign a warrant for Wright’s arrest to 
be used as a lever to get this money, resort to arresting him 
in a criminal proceeding, which I do not for one moment 
suppose they would have initiated, or if their efforts to get 
money out of Wright had been successful, and arresting him 
too on the only warrant they could get in the short space of 
time left to them, namely, an illegal warrant for, it would 
have taken two or three days to have obtained a warrant of 
arrest from the District Commissioner of Ronietta district 
who alone had jurisdiction to issue one in this matter. 


In my opinion, even if the warrant had been a valid one, 
a contempt would have been committed, and the illegality 
of the warrant only intensifies the contempt. 


These criminal proceedings for an illegal! felony commit- 
ted seven months ago were not taken in good faith, nor were 
Taylor and Huggins considering the interests of justice, if 
they had considered the interests of justice, they would have 
brought Wright to justice long ago, but it is clear that as long 
.as there was a chance of getting some money out of Wright, 
they had no intention of prosecuting him criminally for this 
alleged serious felony, and the whole proceeding was simply 
an abuse of a process of justice. I am satisfied that the con- 
temnors in initiating their criminal proceedings were influ- 
enced by the intention of defying me for having refused them 
fhe civil warrant of arrest they applied for, and Taylor in 
particular had this object in view, for when I refused him the 
warrant he became impudent and threatened to complain to 
the Secretary of State, I am satisfied also that they hoped 
to use this proceeding as a further lever for extracting money 
out of Wright, and as a means of prejudicing him in the trial 
of the civil action. The result is that I find these two men 
guilty of a graye contempt of court. Huggins evaded service 
of the summons, and though on Monday last he swore ‘to an 
affidavit, on Tuesday when his name was called he did not 
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answer a Matter which is full of significance, He will be dealt 
with when found. In any case he is but a tool of Taylor, and 
the real culprit in this case is Taylor, He is ordered to pay 
a fine of £ 100 and the costs of these proceedings, and to be 
imprisoned till the fine is paid, with twenty-four hours in 
which to pay the fine. 

The following were the reasons for the order, dated the 
Ioth May, 1900, striking the appellant off the rolls :— 

‘ The court having been informed that the fine of £ 20 
imposed on defendant on the 7th instant, had been paid, 
proceeded to point out to Taylor that when the matter first 
came out, he felt bound to take action under section lxi. 
of the Supreme Court Ordinance, 1904.” 

(1) Section 56 of the Supreme Court, Ordinance 1904, 
provides :— 

“ The Chief Justice shall have power for reasonable cause 
to suspend any barrister or solicitor from practising within 
the jurisdiction during any specified period, or order his 
name to be struck off the roll of the court.” 

His Honour stated that on the representation of some of 
Mr Taylor's colleagues at. the Bar that the effect of Mr. 
Taylor pleading to the information would have been a con- 
viction for an indictable offence, the consequence of which 
will be the removal of his name from the Roll of the Inns of 
Court in London, he had accepted the payment of a fine 
and not called on Mr. Taylor to plead. His Honour stated 
that while he could not foretell what action the Inns 
of Court might take, he was not prepared to take away 
Mr. Taylor’s chance of practising his profession in the future 
if by his conduct and life he should satisfy the Chief Justice 
at the time that he had profited by the experience he had 
been through and had learnt that honesty was at any rate in 
the long run the best policy. 


The court then ordered that Mr. Taylor’s name be struck 
the roll of officers of this honourable court under the 
provisions of section lvi, Ordinance No. 14 of 1904. Mr. 
Thompson prayed the court for mercy, and that some period 
of suspension be named instead of Mr. Taylor’s name being 
struck off the rolls, or that something be placed on record to 
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enable Mr, Taylor to make an application for reinstatement 
at a future time. His Honour the Chief Justice expressed his 
inability to fix a time, and stated that he had so informed 
Mr. Wright, that if Mr. Taylor should in course of time show 
that he had retrieved his reputation he was sure, subject to 
what the Inns of Court might do, the Chief Justice at the 
time would take his conduct into consideration. 


His Honour promised to place on record his reasons for 
not suspending Mr, Taylor for a definite period and for 
striking his name from the rolls of court instead. 


On the following day the learned Chief Justice in recording 
his reasons, for his refusal to suspend the appellant, expressed 
himself in the following terms :— 


I refused to suspend Mr. Taylor for a definite period as 
I have not struck him off the rolls of the court as a punishment 
for his offence in the above case, but because I consider his 
present conduct and also previous conduct in other pro- 
fessional matters render him unfit to be on the rolls of the 
court, and that I have had reasonable grounds for removing 
his name under the provisions of section 56 of Ordinance 


No. 14 of 1904, 

At the same time if Mr. Taylor should be able to show by 
his life and conduct that he in the future had retrieved his 
reputation for honesty, and probity—-I have no desire to 
place a final bar to his practising his profession—that is, 
of course, subject to any action his Inns of Court may decide 
upon taking. 

The order in council, dated the 28th November, 1910, 
granting the appellant special leave to appeal to His Majesty 
if Council, ordered that the Judges of the Supreme Court and 
“the Attorney-General of Sierra Leone shall respectively be 
at liberty (if they shall so think fit) to lodge a printed case 
in the said appeal and to appear by counsel at the Bar of 
the Privy Council at the hearing of the said appeal.” The 
said Judges and’ the Attorney-General accordingly lodged 
a printed case and appeared at the hearing by counsel. 

Sir Robert inlay, K. C., Daniel Ward and J. M. Parikh, for 


the appellant : There was no contempt of court in applying for 
the warrant against Wright for his arrest on the charge of 
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assault, after the Acting Chief Justice had declined to issue a 
civil warrant under Ordinance No. 7 of 1883. If there was any- 
thing improper in the application for the warrant, the person 
concerned would be liable to a civil action. But there was 
no contempt of court. If the appellant had endeavoured, 
as the Acting Chief Justice seemed to think, “ to use this pro- 
ceeding as a further lever for extracting money out of Wright 
and as a means of prejudicing him in the trial of the civil 
action,” the law gave a remedy ; but it was not contempt of 
court, nor could the arrest in any way prejudice the trial of 
the civil action. It was very annoying, no doubt, if a Judge 
had refused a warrant, that a warrant should be obtained in 
another shape, but it was not contempt of court. Reference 
was made to 

Onslou's and Whalley’s case, [1873] L. Ru, 9 Q, B., Cases, 219, 
and 

Skipworth's case, [1873] L. R 9 Q. B. Cases, 230, 

With regard to thealleged forgery not the slightest at- 
tempt was made to conceal the alterations, In practice 
subpoenas were constantly taken out in blank, the names of 
witnesses being inserted afterwards, The rules as to issue 
of subpoenas given in “the Annual Practice” had been 
made applicable to Sierra Leone. The payment of the fine 
of Æ 20 was not admission of guilt. The appellant only paid 
the fine because he believed that there would be an end of the 
matter, Reference was made to 

Archbold’s Criminal Pleading, Evidence and Practice, 23rd ed. p. 325; 

Taylor on Evidence, 8th ed., p. 1560, section 1835 ; 

The Practice of the Crown Office by Short and Mellor, 2nd ed., p. 
407 5 

The Annual Practice, [1911] Order 37, Rules 26-34A, and p. 587 ;* 

to show that the date of return of the subpcena may also 
be altered before service, without leave or fee ; and 

Wakefield v. Gull, [1817] Holt’s Reports, Nisi Prius, 526. 

The Attorney-General (Sir Rufus Isaacs, K., C.) and S. 
A, T. Rowlatt, for the Judges of the Supreme Court and 
the Attorney-General of Seirra Leone. The appellant commit- 
ted serious contempt of court in bringing to bear the process 
and the pressure of the court by arresting, on a warrant, a 
man who was proceeding against a client of his for an alleged 
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assault on the false plea that he was about to leave the colony. 
That process must have been to his knowledge invalid and 
irregular, as the appellant had not received the necessary fat 
of the Governor to institute the proceedings, and, on Wright’s 
arrest, the appellant actually applied for an adjournment to 
enable him to take that initiatory procedure. His conduct 
had ‘been absolutely and wholly irregular, In a colony such 
as Sierra Leone the way of dealing with a barrister or solicitor 
who had thus offended was only by a motion for contempt 
of court, for there were no benchers, no bar council, no law 
society, no professional or public opinion, The supreme 
court was, therefore, alone competent to deal with a charge 
against a practitioner of using the process of the court to 
coerce a litigant. Reference was made to 
Smith v. Lakaman, |1857] 2 L. J. Ch., 305. 


In a colony like Sierra Leone, where there is a large native 
population, it is all important that legal process should be 
conducted on the strictest lines, and it will never do to let 
people believe that blank subpcenas or substituted subpoenas 
could be issued at the will of a prosecuting solicitor. It is 
admitted that the appellant made the alterations quite openly 
and without concealment and that there had been no attempt 
to get the -conduct money out of court. It was difficult in 
fact to see what motive he had. The appellant seemed to 
have submitted to a fine for that offence and thrown himself 
on the mercy ofthe court, There was little doubt that after 
enduring as he had a suspension of two years from practice, 
the appellant would have been re-instated if he had applied 
to the Supreme Court in the ordinary way. 

Sir Robert Finlay, K. C. in reply ; although the appellant 
might have been re-instated had he applied, that would not 
have resuscitated his professional character. It is submitted 
that all the orders should be set aside and the appellant res- 
tored to practice. It was no doubt true that it was desirable 
that the law should be observed and applied with all strictness 
and regularity in a colony where there was a large native 
population, but it was no less important that ‘his Majesty’s 
Judges in such a community should not ‘bring to bear ‘such 
_ a weapon as they had exercised in this case, under the guise 
“of their jurisdiction for contempt of court, agaist a barrister 
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whose proceedings had brought him under their displeasure, 


' There was no doubt that when the appellant paid the fine 


of £ 20 and was told he would not be called upon to plead 
to the offence, he considered the matter at an end, but he 
seemed by doing so to have put his head into a noose which 
was then tightened without mercy, for three days afterwards 
he was struck off the rolls and professionally ruined. 


--The judgment of their Lordships was delivered by 


LorpD Ropson.— The appellant, Moses Amado Taylor, i is 
a native of Freetown, in the colony of Sierra Leone, and a 
barrister of the Honourable Society of Gray’s Inn, where he 
was called to the Bar in June, 1907. He was afterwards en- 
rolled as a barrister and solicitor of the Supreme Court of 
the said colony, and he now appeals from three orders of 
that court. l 


By the first of those orders, dated the 3rd September, 
1908, he was fined £100, and costs for an alleged contempt 
of court ; by the second, dated the 7th May, 1909, he was 
fined £20 in respect of an alleged forgery in the case of 
Rez v. Ganson, and by the third, dated the Ioth May, 1909, 
his name was removed from the roll of barristers and 
solicitors of the said Supreme Court. 


On the 6th May, 1908, the appellant, acting professionally 
for one Micheal Huggins, commenced an action in the Cir- 
cuit Court of the Protectorate wherein the plaintiff Huggins, 
who wasa native railway pointsmen in the service of the 
Sierra Leone Government, sued one George Wright, who 
was à foreman platelayer in the same employ, for damages 
for z an “alleged assault by shooting on the 3oth January, 1908, 

cat ‘Kangahun, in the Protectorate. When the action was 
begun, Huggins had been dismissed from’ his etnploy ment, 
“and, on the 20th June, the appellant wrote to Wright ‘saying 
‘that if his client had not’ been’ peremptorily dismissed” ffrom 

work he would have advised him to drop the matter, and 


offering ‘at the same time to settle it if Wright would agree 


to pay ‘his client’s wages for the six month employtient 
he had. Tost (amounting to about L 2 and costs, He further 
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the Governor's fiat to have the action tried in Freetown 
before he (Wright) left the colony. 


No notice was taken of this letter. 


On the 22nd August, 1908, the appellant applied to the 
Acting Chief Justice under section 2 of the Debtor’s Ordinance, 
1883, for a warrant for the arrest of Wright on the ground} 
which was true, that he was about to leave the Settlement. 
The appellant at the same time stated that if Wright would 
settle on the terms before snggested, his client would be satis- 
fied. The Acting Chief Justice refused the application 
because, as he states in his judgment delivered on the 3rd 
September, 1908, he “saw that all he (appellant) wanted was 
to get some money out of Wright and to use the warrant 
as a lever.” 


On the 24th August, 1908, an application was made on 
the information of Huggins to one of the police magistrates, 
Mr. Vergette, at Freetown, for a warrant for the arrest of 
Wright upon a criminal charge of assault, with intent to 
murder, on the 30th January, 1908, and a warrant was issued 
accordingly. As the magistrate who granted it had no juris- 
diction over matters arising in the Protectorate, except under 
the authority of the fiat of the Governor, which was wanting 
in this case, this warrant was in excess of his jurisdiction. 
‘Afterwards, in the proceedings for the contempt, the magis- 
trate stated that— =< 


“In granting the warrant, I was misled by the information, which 
did not go to show that the offence was committed in the Protectorate ; 
it was brought to me while 1 was on the Bench ” 


The information was silent as to the place where the 
alleged assault was committed, but it so happens, however, 
that the warrant itself explicitly states that the offence took 
place at Kangahun in the Profectorate, a circumstance which 
must have been communigated by the appellant or Huggins, 
There does not appear, therefore, to have been any conceal- 
ment or deceits on the part of the applicant, though there 
may-have been inadvertence on the part of the magistrate. 
The warrant was duly executed, and, on the 25th August, 
1908, Wright ‘was brought before the magistrate. The appel- 
lant appeared for Huggins, the prosecutor, and, at once asked 
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the court to remard Wright so that he (the appellant) might 
apply to His Excellency the Governor to obtain a fiat to 
give the magistrate jurisdiction. The magistrate had, under 
the circumstances, no jurisdiction at all, and very properly 
refused that application, whereupon Wright was discharged. 


On the 27th August; 1908, a summons was issued by the 
Acting Chief Justice and served on the appellant, calling 
on him to appear and show cause why an attachment ahould 
not issue against him for contempt of the Circuit Court of 
the Protectorate in causing-Wright to be illegally arrested— 


` “in gross contempt and defiance of the refusal of the Judge of the said 


Court on the 22nd August, 1908, to issue a warrant for the arrest ” 


of Wright. 


The summons was heard on the 29th and 31st August, 
1908, by the Acting Chief Justice, who called and examined 
Wright, and the magistrate, Mr. Vergette. The sole question 
then to be determined was whether or not the prosecution and 
arrest of Wright was a contempt of court. The Acting 
Chief Justice came to the conclusion that it was. He was 
of opinion that the appellant and Huggins resorted’ to the 
criminal proceedings- and procured the illegal arrest: asa 


mere lever to get the money they were demanding. from 
Wright. ‘ 


“The whole proceeding,” said the learned Judge, “ was 


_simply an abuse of a process of justice,” and he adds :— 


*“T am satisfied that the contemnors, in initiating their criminal proceed- 


ings, were influenced by the intention of defying me for having refused 
them thé civil warrant of arrest they applied for, and Taylor in particular 
had this object in view, for when I refused him the warrant, he became 
impudent and threatened to complain to the Secretary of State.” 


9 o o Lad o o o 


“Even if the warrant had been valid, a contempt would have been 


~committed, and the illegality of the warrant only intensifies the contempt.” 


It was the recourse which this solicitor had, on behalf of 
his client, to another tribunal and a different process, in order 
‘to get what the learned Judge had decided he,was not entitled 
to have, which constituted, in the learned Judge’s view, the 
essence of the contempt. 
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It ‘is true that the learned Judge found as a fact that the 
appellant was not acting in good faith, but the sense in which 
that-charge is put forward needs some explanation. It is not 
suggested, or certainly there is no evidence to support such 
a suggestion, that Huggins did not believe in the jus- 
tice of his claim and did not so instruct his lawyer. It 

' was, indeed, pointed out by the learned Judge that the 
alleged assault was seven months old, and that if the con- 
temnors bad been acting in the interests of justice they 
would have taken their proceedings earlier, but mere delay in 
such circumstances can scarcely be advanced as a proof that 
the proceedings were fraudulent. It may be that the alleged 
contemnors have made themselves liable to proceedings at 
the instance of Wright; that is a question on which their 
Lordships express no opinion whatever, and have no ade- 
quate means of forming one ; it may be that the conduct of 
the appellant may turn out to be open to strong animadver- 
sion from other points of view than that of contempt of court, 
but for the purposes of the present proceeding it has not been 
proved, and cannot be assumed, that the proceedings before 
the magistrate were tainted by any fraud on the part of the 
appellant. 


The question is, therefore, narrowed down to the bare 
ground stated in the summons, namely, whether under the 
circumstances, procurement of the warrant and the arrest 
consequent thereon constituted in law a contempt of the 
Supreme Court. Their Lordships think they did not. Where 
a plaintiff who has been refused a warrant for the detention 
of the defendant by a civil court straightway starts a cri- 
minal process on the same subject matter, and, by means 
of allegations to which the civil court attached no credit, 
obtains his warrant from a different court, almost as a matter 
of course, he undoubtedly runs several risks of a serious charac- 
ter. He is not, however, restricted by law to a single form of 
remedy. He may pursue all the legal remedies appropriate 
to his grievance, and his conduct does not necessarily involve 
any punishable contempt of the civil court, whatever may be 
its other consequences. 


The next order complained of, that of the 7th May, 1909, 
arose out of the case of Rer y. Ganson and others in the Sup- 
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reme Court, in which the appellant was retained to defend 
three of the accused. He was desirous of securing the attend- 
ance of two witnesses, Ashley and Gittens, who were prison 
warders, and applied to the Master of the Supreme Court for 
subpænas for them. The subpcenes were accordingly issued 
on the deposit by the appellant of the conduct money, or 
allowance usual for witnesses of that class, (there being no fees 
payable), and were duly served by the bailiff. It turned out that 
the witnesses named said they’knew nothing about the case, so 
the appellant asked them to return the subpoenas to him, 
which they did. He then struck out the names of Ashley 
and Gittens, and substituted for them the names of two 
labourers, Lamina and Sorie. Thc subpcenas, so altered, 
were served by the appellant on Lamina and Sorie, and one 
of them, Lamina, was called and gave evidence. On these 
facts being disclosed at the trial the learned Chief Justice 
ordered Lamina’s subpcena to be impounded. 


Proceedings were subsequently taken against the appel- 
lant in the Police Court at Freetown on the charge that he 
had forged the subpcenas delivered to Lamina and Sorie. 


The facts above stated, which were never in dispute, and 
which constituted the whole case against the appellant on 
this head, were then duly proved, with one additional circum- 
stance worthy of note, It appeared on cross-examination of 
the Deputy Master and Registrar of the Supreme Court, who 
is also Under Sheriff, that the appellant called on him on 
27th February, 1909, for a subpcena for one Anderson, At that 
time the other subpoenas, including those for Ashley and 
Gittens, had been issued, and the Deputy Master admitted 
that the appellant told him that he wanted some other wit- 
nesses substituted. Heclearly referred to a proposed sub- 
stitution of names in the existing subpoenas. The Deputy 
Master never told him that new subpoenas would have to be 
taken out. He made no protest or objection, [t did not seem 
to strike him as being in any way a serious matter, though, 
possibly enough, if any one had paused to think about it, it 
would have been recognised as an irregularity. 


The appellant was committed for trial, and on the rst 
May, 1909, the Attorney-General preferred an information 


` 
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against the appellant charging him with (1) altering two 
copies of a subpoena with intent to defraud, (2) serving the 


* copies, so altered, with intent to defraud, and (3) uttering 


forged subpcenas, with intent to defraud, knowing that they 
were forged. a R a 


The case came on for trial before the Chief Justice on the 
3rd and yth May, 1909. Some of appellant’s colleagues at the 
Bar made a representation to His Honour, pointing out that 
the effect of his pleading to the information would be a convic- 
“tion for an indictable offence, the consequence of which 
would be the removal of his name from the Roll of the Inns 
of Court in London. His Honour, therefore, on the applica- 
tion of the appellant’s counsel, consented that a plea should 
not be taken, the prisoner admitting his guilt and submitting 
to a fine of £ 20, which was paid, 


Their Lordships are of opinion that the facts alleged 
against the appellant did not suffice to establish the very 
serious offence with which he was charged. The evidence 
does not show or suggest any intent to defraud on the part 
of the appellant, and, indeed, there seems to have been no 
motive so far as he was concerned which could give rise to 
any such intent. At the most he committed an irregularity 
for which some pecuniary penalty on his part was an adequate 
punishment. 

A fresh proceeding was then immediately instituted against 
the appellant to have him struck off the Roll of barristers 
and solicitors of the Supreme Court of the colony, and, on 
the roth May, 1909, the Chief Justice made an order to that 
effect. This is the third order complained of. It is founded 
entirely on the two alleged offences already dealt with, and 
must stand or fall with them. It is true that the Chief Justice 
in giving his reasons for this order refers to the appellant’s 
“conduct in other professional matters” as rendering him 
unfit to be on the rolls of the court, but no such matters are 
specified for the information of their Lordships, nor has the 
appellant been heard upon them. Their Lordships will, 
therefore, humbly advise His Majesty that this appeal should 
be allowed ; that the order of the 3rd September, 1908, should 
be discharged, and the sum of £100, and the costs paid there- 
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under by the appellant be returned to him ;’ that the order 
of the 7th May, 1909, be discharged, except in so far as the 
same accepts the offer of the appellant to pay the sum of 
£20; and that the order of the toth May, 1909, be discharged, 
and the name of the appellant restored to the roll of the 
Supreme Court of the colony of Sierra Leone. 
No order is made‘as to the costs of this appeal. 
Thomas D. Metcalfe, Solicitor for the appellant. . 
. Burton, Ommanney and Rendall, Solicitors for the Judges 
ofthe Supreme Court and the Attorney-General of, 
Sierra Leone. 
J. M. P. Appeal allowed: 
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SAIYID FAIYAZ ALI 
VErSUS 


SAIYID EWAZ ALI.’ 
Code of Criminal Procedure (Act V of 7898), sections 107, 143—]urisdic- 
tion of Magistrate. 
There is nothing either in section 107 or in section 145 of the Code of 
Criminal Procedure, leading to the conclusion that proceedings taken 


under the former section preclude a Magistrate taking action under the 
latter. 


CRIMINAL REVISION from an order of Babu Ram Narain, 
Magistrate, First Class, of Muzaffarnagar. 


C. Ross Alston and Satya Chandra Mukerji, for the appli- 
cant, 


W. Wallach and Ishag Khan, for the opposite party. 


The following judgment was delivered by 


KARAMAT HUSAIN, J.—Ewaz Ali and his son, Faiyaz Ali,* 


have been quarrelling for sometime. Proceedings were started 


under section 107 the Code of Criminal Procedure and both. 
parties were bound down to keep the peace. That order was 


passed on February 14th, 1912. Afterwards an order was 
passed under section 144 of the Code of Criminal Procedure, 
probibiting Ewaz Ali from collecting rents of the property in 
dispute, Faiyaz Ali also instituted a civil suit in respect of the 
property in dispute, for a declaration that he is in possession 
of the property and that he is entitled to it. The police, how- 
ever, reported that a dispute likely to cause a breach of the 
peace existed, concerning the property in question. On this 
the Magistrate, on the 17th of February, 1901, declared Ewaz 


Ali to be in possession of it until he was evicted in due course , 


of law and prohibited all disturbance of such possession until 
such eviction. Faiyaz Ali comes in revision to this Court and 


the main point taken is, that inasmuch as Faiyaz Ali was. 


bound down to keep the peace under section 107 of the 

Criminal Proceduye Code, the Magistrate had no jurisdiction 

to proceed under section 145 of that Code. I am not -con- 
® Cr. Rev. No. 130 of 1912, 
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cerned with the merits of the case with the fact that the 
proceedings taken under section 145 were proper or improper, 
I am only concerned with the question of jurisdiction, and 
I do not find anything either in section 107 or in section 
145 to come to the conclusion that the proceedings taken 
under the former of the two sections, preclude a Magistrate 
from proceeding under the latter. 1, therefore, reject the 
application. 

f Application rejected. 


SHIAM LAL 
VErSUS 
KING-EMPEROR* 
Municipalities Act (I of 1900), section 3 (9), © erect” or “ re-erect,” mean- 
ing of —Covered balcony, 

Clause 9 of section 3 of the Municipalities Act is not exhaustive, but 
it may fairly be taken asa guide to the nature of acts which fall within 
the words “ erect ” or “ re-erect” a building. 

The construction of covered balcony on the spot where some kind ` 
of balcony at first existed does not amount toa material alteration or 
enlargement of any building. 

CRIMINAL REVISION from an order of J. V. S, Wilkinson, 
Esq., District Magistrate of Muttra. P 

Surendra Nath Sen, for the applicant, - 

R. Matcomson (Assistant Government Advocate), for the 
Crown, 

The following judgment was delivered by 

KNOX, J—Shiam Lal has been convicted under section 
147 of Act No.1 of 1900, and sentenced to pay a fine of 
Rs, 10, The rule which he is considered to have broken is 
apparently contained in paragraph 5 of a paper which is on 


-the record, That paper runs thus :—“ The Municipal Board 


of Muttra hereby requires with reference to section 87 of the 
North-Western Provinces and Oudh Municipalities Act I 
of 1900, that applications for building new houses or adding 


‘to existing ones, may be sanctioned by the Public Health 


Sub-committee only on the following conditions,” Condition 
© Cr. Rev. No. 709 of 1911 
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No. 5 is, “ No projection shall be allowed in any lane whose 
width is less than 12 feet.” If this be a rule as authorized 
by section 128B of the same Act, any such disobedience of 
such rule would-be an offence under section 147, 


No other rule has been pointed out. I have gone through 
carefully through the so-called rules, but I do not find in any 
of them which in express terms requires the public to obtain 
previous sanction to the erection or re-erection of any build- 
ing. It almost looks as if there were some rule or rules‘in 
existence which prohibits or prohibit persons in Muttra from 
erecting or re-erecting any building without previous sanction 
obtained. No such rule has been pointed out, but it is con- 
tended that the case falls under section 87, clause (a), and I 
have to consider whether the act of the accused amounts “ to 
erect or re-erect any building abutting on or adjoining a 
public street, or any public place or property vested in His 
Majesty or in the board.” BO 

The word or expression “erect” or “re-rect” is defined 
in clause 9 of section 3 of the Municipalities Act I of 1900. 
It is true that clause g is not exhaustive, but it may fairly 
be taken asa guide to the nature of acts which fall within 
the words of “erect” or “re-erect” a building. The cons- 
truction complained of is a covered balcony. There existed 
on the same spot a balcony of some kind, and what the 
accused appears to have done is to have dismantled his old 
balcony and erected in its place the present covered balcony, 
Such an act certainly amounts to an alteration of a building, 

.but I am not satisfied that it amounts to a material alteration 
. or enlargement of any building. 

l-understand that the additional space enclosed by the 
new building exceeded the old by three inches by a length 
which may amount to five feet. I am fully aware of the inve- 
terate habits of this country of adding inches and sometimes 
more than inches when balconies or chadutras are re-erected, 


but in the present case I am unable to hold either that it is a — 


material alteration or enlargement. 
I accordinglysset aside the order of the Bench of Magis- 
trates. The fine or any part of it, if paid, will be refunded. 
Application allowed. 
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KING-EMPEROR 
VEV'SUS 
GANGA.* 
Code of Criminal Procedure (Act V of 1898), section 177-—Offence com- 
mitted ata spot in British India—Subseqguent formation of it into 
independent territory—Jurisdiction of Sessions Judge. 


Under section 177 of the Code of Criminal Procedure every offence 
shall ordinarily be inquired into and tried by a court within the local 
limits of whose jurisdiction it was committed, and sections 178-184 do 
not take the case out of that section. Hence, at the time when the 
offence was committed by the accused, he was a British Indian subject 
within the local limits of the jurisdiction of the Magistrate of Mirzapur 
and had since resided in British Indian territory when produced before 
him, Aeld, that the Sessions Judge of Mirzapur has jurisdiction to try 
him, irrespective of the fact that since the date of the crime the spot 
where he had committed it had ceased to be British territory 

CRIMINAL REVISION by the Local Government from an 


order of W. R. G. Moir, Esq., Sessions Judge of Mirzapur. 
ALE: Ryves (Government Advocate), for the Crown. 
The accused was not represented. 
The following judgment was delivered by 


Knox, J.—The attention of the Court has: been called 
by the learned Government Advocate to the case of King- 
Emperor v. Ganga and others, charged with an offence under 
section 392, read with section 75 of the Indian Penal Code. 


The offence is said to have been committed on the 18th 
of March, 1910. Two men have already been convicted as 
having been concerned in the offence. Ganga was said at 
the time to’ have absconded and the case proceeded without 
his appearance in court, 

So far as I can learn from the papers which have 
a¢companied the record, he was arrested within the Bengal 
Presidency as being a person without any ostensible means 
of livelihood. He found his way to prison at Maimensingh. 
From this prison he was sent for, it does not*#ppear by what 
authority, and produced before the Joint Magistrate of- 


. e+ + + 8 Cr. Rev. No 14o of 1912 
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Mirzapur. The Joint Magistrate inquired into the case 
falling under section 392 of the Indian Penal Code. The 
inquiry began on the 6th of November, r911, and ended in 
the committal to the Court of Session for trial on the 4th 
of December, 1911. 

The Sessions Judge of Mirzapur holding that the Joint 
Magistrate had no jurisdiction to inquire into the case, and 
that his court had no jurisdiction to try tbe case, directed 
that Ganga be returned to the custody of the District 
Magistrate and treated for the purpose of this charge as a 
prisoner of the Benares state in cústody in British territory. 
Itis with this order that the learned Government Advocate 
asks this Court to interfere. A 

The attention of the learned Judge was directed to the 
case of Mahabir v, King-Eimperor ('), also to the case of Ram 
Prasad (3) and lastly, to the case of King-Emperor v, Lachmi 
e). 

In all these cases this Court held that the British Court 
had jurisdiction to try the several cases concerned. The 
learned Judge, however, considered that those cases could be 
distinguished from the present on the ground that the cases 
above cited related to persons who had been committed to 
the Court of Session before the 1st of April, 1911, the date 
on which certain parganas of the district of Mirzapur were 
constituted a state and granted to the Raja of Benaras, 
He doubts their force as precedents in the present case when 
the accused was not arrested until the 8th of October, 1911, 
and the case was not instituted against him until the same 


date. Section 177 of the Code of Criminal Procedure of | 


1898 enacts that every offence shall ordinarily be inquired 


into and tried by a court within the local limits of © 


whose jurisdiction it was committed. The sections which 
follow, 178-189, do not take the present case out of ‘section 
177. At the time when the offence was committed by 
Ganga, ‘it was an offence committed “ within the local limits” 
of the jurisdiction of the Magistrate of the district of 
Mirzapur ; and, as a necessary result upon the arrest, the 
case, would, in the ordinary course have been. committed 

(1) [1911] 8 A. L. J. R, 63. (2) [1912] 9 å. L. J. R., 5L 

(3) Reference No. 338 of 1911, made by the Sessions Judge of 
Mirzapur, to this Court. 
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to the Court of Session at Mirzapur. It matters little to what 
place the offender betakes himself after be has committed the 
crime. To take an ordinary instance, an accused commits 
an offence ‘within the jurisdiction of the District Magistrate 
of Mirzapur, he absconds, remains in hiding for a year or 
more, passes through several districts in the course of his 


` flight and is eventually arrested for that offence within the 


district—say, of the 24 Pergunahs. Upon his arrest he is, as a 
matter of course, upon proper request made, transferred to the 
court of Mirzapur, his case investigated there, and if it is 
committed to the Court of Session that court proceed to try 
and pronounce judgment in the case. No question can arise 
as to jurisdiction, 

In the present case the offence was an offence against 
British Indian law committed by Ganga at a time when he 
was a British Indian subject at a place which, at the time 
when the crime was committed, was within the local jurisdic- 
tion of the Mirzapur courts. It has never been said that 
Ganga has at any time, since he committed the crime, ceased 
to be a British Indian subject, So far as the record goes, he 
has apparently since the crime, resided in British territory up 
to the time he was produced before the courts of Mirzapur. 
The mere accident that from the rst of April, 1911, the spot 
where he committed the crime has ceased to be British terri- 
tory, appears to me quite irrelevant. 

Wheaton in his Elements of International Law says :—The 
judicial power of every independent state extends to the 
punishment of all offences against the Municipal laws of the 
state by whomsoever committed within the territory also to 
the punishment of all such offences by its subjects wheresos 
ever committed “ (Edition 1866, p. 179), To the same effect 
is Phillimore’s International Law, 3rd Edition, Vol. I, p. 216, 
According to Mr. Mayne in his Criminal Law, 3 Ed., p. 956, 
“the jurisdiction of the Mofussil courts depends upon the. 
offence having been committed within their local limits. ” See 
Hursee-Mahapatro v. Dinobondo ('). 

To hold otherwise would lead, it seems to me, to endless 
complications and might result in very serious miscarriages 


of justice. 
(1) [1882] I. L. R, 7 Cal, 523, 
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So far as the present case is concerned, the jurisdiction CRIMINAL, 
of the Mirzapur courts which may be said to have commenc- a 
ed with the commision of the offence has neither been sus- 
pended nor unbroken. . 


1912. 

King-Emperor 
1 

J, therefore, set aside the order of the learned Sessions Ganga. 

Judge of Mirzapore, and direct him to try atan early date Knox, J. 

the prisoner Ganga who has been committed to him for the 

offence for which he was committed. 


Order set aside, ` 


BIDHATA DIN AND ANOTHER, CIVIL, 


versus , Tor, 
JAGANNATH AND OTHERS.* April, 15. 


memea 


Provincial Insolvency Act (III of 1907), section 16.—Concealment of  KARAMAT 
property or the debtor applicants inability to satisfy the court as HUSAIN, J. 
regards inability to pay his debts—Not sufficient grounds for refusing TUDBALL, J. 
adjudication. 

The facts that an applicant for insolvency has failed to satisfy the 
Judge that he is unable to pay his debts and that he has concealed some 
of his properties are not sufficient for the rejection of his application. 

FIRST APPEAL from an order of S. Mahomed Ali, Esq. 

C. S., District Judge of Banda, refusing to adjudge the ap- 

plicant an insolvent. f 
Bidhata Din and Raghunath Pershad applied for being 

adjudicated insolvents in the court of the District Judge of 

Banda, stating that their debts amounted to Rs. 3,240-15-6, 

and that they were unable to pay their debts. The creditors 

opposed the application on the ground that the applicants 

were able to pay their debts and that they had not included 

all the property belonging to them at that time, in the 

schedule annexed to their petition, The District Judge 

refused to adjudge the applicants insolvents on the ground 

that he was not satisfied that the applicants were unable 

to pay their debts and that they had concealed some of their 


property. 
* F. A. F, O, No. 139 of 1911, 
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The petitioner appealed under section 46, clause 2 of the 
Provincial Insolvency Act. 


Damodar Das, for the appellant. s 


The presentation of a petition by the debtors themselves 
was an act of insolvency within the meaning of section 4, 
clause (7) of the Act ; and as the applicant’s debts amounted 
to more than Rs. 500, they were clearly entitled to present 
the petition (vide sections 5 and 6, clause (3) of the Act). The 
court could dismiss the petition only, if any of the grounds 
mentioned in section 15 of the Act existed. But in the present 
case no such ground existed, and therefore the court was 
bound to make an order of adjudication in accordance with 
the provisions of section 16 of the Act. The fact of the’ 
applicants’ failure to satisfy the court as regards their inability 
to pay their debts in that they had not disclosed all their 
property might have been a sufficient ground for refusing 
a prayer of ‘discharge’, but was not a valid ground for 
refusing adjudication, when the petition was made by the 
debtors themselves. 


He relied on 

Girwardhari v. Jai Narain, [1910] 7 A. L. J. R, 835. 

Kali Kumar Das v. Gopi Krishna Roy, [1911] 15 C. W. N , 990. 

The Court referred to f 

Uday Chand Maiti v. Ram Kumar Khara, [1911] 15 C. W. N., 213. 

Parshottam Das Tandon, for the respondents. 

The applicants clearly made a false statement in their 
petition. The District Judge finds that they were able 
to pay their debts and that they had concealed ‘some pro- 
perty belonging to them, This was a sufficient ground for 
refusing adjudication. He cited 


Khadim Hussain v. Bishen Singh, |1911] 8 A. L. J. Rọ, (Notes), 14 
(F.A F. O. No. 120 of r910, decided on February 17, 1911.) 


` 


[TUDBALL, J.—In that case it was not held that mis-state- 
ment in the petition or concealment of property was sufficient 
ground for refusing adjudication.] 


Damodar Das, was not called on to reply. 
The judgment of the Court was delivered by 


KaRAMAT HUSAIN, J.—This is a petition in insolvency 
by a debtor, The court below, after taking the evidence 
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adduced in support of the petition, rejected it on the ground 
that it was not satisfied that the applicant was unable to pay 
his debts. In appeal it is contended that this was not 
sufficient to reject the application of the debtor. “In our 
opinion the point taken by the learned Vakil for the appel- 
lant is sound. The court was not entitled to reject the 
application of the debtor simply on the gronnd that he could 
not satisfy the learned Judge that he was unable to pay his 
debts and that he had concealed some of his properties. A 
Bench of this Court in Girwardhari v. Jai Narain, (1), 
has decided that that is not sufficient to reject the application 
of a debtor to be declared an insolvent. The same view 
was taken in Uday Chand Matti v. Ram Kumar Khara 
(7), and in Kali Rumar Das v. Gopi Krishna Roy (8). We 


therefore set aside the order of the learned District Judge’ 


and send back the case to him to proceed in accordance 
with law, 


A. C, M. Appeal allowed, 
(1) [1910] 7 A. L, J. R, p. 835. (2) [1911] 15 C. W. N., 213. 
(3) [1909] 15 C. W. N,, p. 990. 


SARNAM SINGH 
Versus i 


THAKUR BISRAM SINGH.* 


Perfect partition—Exchange of sir land—Ex-proprietary tenancy—Agra 
Tenancy Act {II of r902), section’ ro—Land Revenue Act (II of 
1901), sections 122—127, 


A perfect partition of a mahal carried out under the provisions of 
Act HI of rg01, would not in itself create an ex-proprietary tenancy by 
reason of the provisions of section ro of Act If of 1901 apart from the 
operation of sections 122 to 127 of Act III of 1901. These sections lay 
down the circumstances under which an ex-proprietary tenancy may be 


created by statute in consequence of proceedings held under chapter , 


VII of the Land "Revenue Act and they contain, with one exception 
mentioned in section 127, the entire law on the point. 
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SECOND APPEAL against a decree of A. W. R. Cole. Esq., 
I. C. Sọ, Additional District Judge of Aligarh, reversing a 
decree of N. H. Gordon, Esq., Assistant Collector of the 
first class, Bulandshahr. 


Plaintiffs appeal. 
Suit for ejectment. 
The facts of this case are given fully in the judgment. 


Gulsari Lal, for the appellant, referred to sections 196-7 
of the Agra Tenancy Act. There has been no mention of 


ex-proprietary rights. The agreement between the parties 
must be upheld, 


Peare Lal Banerpfi, for the respondent, ` 


The court has to consider the status of the respondent, 


` and to see whether the division between the parties was an 


exchange or a partition. The word ‘exchange’ is defined 

in section 118 of the Transfer of Property Act. He cited 
Gyannessa and others y. Mabaraka-un-nissa and others, [1897] 1. L- 

R., 25 Cal, 210, d 

where a similar transaction was held to be a partition and not 

an exchange, In 


Kashi Prasad y, Kedar Nath Saku and others, [1897] 1. L. R:, 20 
All, 219, : 
it was held that an ex-proprietary tenancy was created by a 
partition, The moment such a partition takes place, ex-pro- 
prietary tenancies are created. The provisions of Act II and 
Act III of rgor leave no option in the matter. Such rights 
must arise in favour of both parties by a perfect partition, 


Gulsari Lal, in reply. The transaction was merely “an 
exchange. One may compare the partition sections of the 
Land Revenue Act. There was no mutual exchange of sir 
in 20 All, 219. The remarks in Agarwala’s Tenancy Act in 
section 10 at page 59 also apply. 


The following judgment of the Court was delivered by 
PIGGOTT, J.—This suit was orginally filed in the court of 
an Assistant Collector of the first class, the * plaintiff, Sarnam 


Singh, seeking the ejectment of the defendant, Bisram Singh, 
(his own father’s brother) from certain plots of land upon 
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the allegation that the latter was holding the same as tenant- 
at-will of the plaintiff. The defence set up was in the 
alternative. In tbe first place, Bisram Singh pleaded that 
he was in possession of the plots in dispute as proprietor; 
in the second place he pleaded that if his possession were 
held not to be proprietary, he was at any rate an ex-proprie- 
tary tenant by operation of law and, therefore, not liable to 
ejectment upon the suit as brought. The Assistant Collector 
found against the defendant on both points and decreed 
the claim ; but his decision has heen reversed by the learned 
District Judge on appeal. I cannot say that I am satisfied 
with the judgment of the lower appellate court. There is 
first of all a positive finding that the defendant (the appellant 
in the court below) is ex-proprietary tenant of the land in 
dispute. Later on, however, the District Judge proceeds to 
ehold that there is no proof of the existence of the relation- 
ship of landlord and tenant between the parties. As it 
stands, this finding is inconsistent with the former, for the 
greater includes the less, and if the defendant is an ex-pro- 
prietary tenant of the plaintiff, it cannot be said that he is 
not a tenant at all. I'think the learned District Judge meant 
to say that there was no evidence of any tenancy created by 
contract ; and that ifthe defendant was not holding as an 
ex-proprietary tenant by statute, then he would not bea 
tenant at all and must be regarded as a trespasser in adverse 
possession. I do not think the decision of the court below 
can be supported on this ground, Ifthe District Judge had 
come to a clear finding that the defendant was in possession 
as a trespasser, he might at least have gone on to consider 
the effect of section 196 of the Agra Tenancy Act, and 
whether the plaintiffs suit ought not under the circumstances 
to have been decreed under that section. Moreover, the 
District Judge seems to have overlooked the plea distinctly 
raised by the plaintiff that the defendant had been paying 
him rent. This plea may or may not be true in fact ; but 
if the defendant, claiming to be’an ex-proprietary tenant, 
offered rent to the plaintiff, it would, I conceive, be quite 
open to the 4&tter to accept the rent tendered (thereby 
completing a contract of tenancy) without admitting the 
particular status claimed by the defendant. J do not remit 
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an issue on this point, because in the course of arguments 
before me the case for the defendant was expressly based 
by his learned advocate upon the plea that he was in fact an 
ex-proprietary tenant. He has, indeed, nothing to gain by a 
finding that he is in possession as a trespasser, 


I confine myself, therefore, to the one question really in 
issue, —is the defendant an ex-proprietary tenant of this land ? 
It is clear that the parties have been on bad terms for years 
past, and that the original dispute between them related to 
the succession to the share of Umrao Singh, a brother of 
the defendant and uncle of the plaintiff. An agreement was 
eventually come to by which the family property was to be 
divided between the parties in equal shares. Bisram Singh 
has, apparently, since come tothe conclusion that he had 
in some way let in over this agreement and that it was much, 
against his interests. He has fought hard to escape being 
bound by it, but the courts have decided against him. Under 
this agreement a partition of the zaal in which the plots 
in suit are situated, was carried out by the revenue courts. 
Ten plots of sîr and &hudkasht land with a total area 
of bighas 14/12 and an estimated rental of Rs. 22 were 
assigned to Bisram Singh, and eight plots with an area 
of bighas 14/12 and an estimated rental of Rs, 22 were 
assigned to Sarnam Singh. The original agreement bet- 
ween the parties obviously contemplated that actual pos- 
session should pass according to the above division ; and 
the revenue court which carried out the partition does 
not appear to have contemplated the creation of any ex- 
proprietary rights in favour of one party as against the 
other. Certainly no proceedings were taken for the fix- 
ation of any rent under the provisions of section 126 
of the United Provinces Land Revenue Act. The plots in 
suit form part of the bighas 14/12 uf sir and Ahudkasht lands 
assigned on partition to the plaintiff Sarnam Singh. The 
learned District Judge finds that “the three numbers in suit 
were previous to the partition, jointly owned by the parties 
but were cultivated exclusively by the defendant as his AAud- 
kasht,” and by this finding of fact the parties are now bound 
in second appeal. It by no means follows, however, that 
the defendant necessarily became on partition the ex-pro- 


\ 
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prietary tenant of these plots. The decision in Kashi Pra- 
sad v. Kedar Nath Sahu and others (*), was based upon 
quite a different set of facts. The case there was one of a 
mutual agreement by which the property of the parties con- 
cerned in a number of villages had been divided amongst 
them, so that the whole of the szr lands of one of the parties 
in a certain village had passed into the proprietary posses- 
sion of another. There was no question of any partition of 
a mahal under the Land Revenue Act, and the learned 
Judges proceeded under section 7 of the former North-West- 
ern Provinces Rent Act (Act XII of 1881), expressly 
holding that the Land Revenue Act had no application to 
the facts then before them. Here we are dealing- with a 
partition of makal effected under the Land Revenue Act, 
and there can be no doubt that the provisions of sections 
122 to 127 inclusive, of what is now the United Provinces 
‘Land Revenue Act (Local Act III of 1901), do apply. I 
am disposed to agree with the opinion expressed by Mr. 
M. L. Agarwala in his note on section 10 of the Agra 
Tenancy Act (Local Act II of r911), corresponding with 
section 7 of the former Tenancy Act (XII of 1881), that, as 
the law now stands, a perfect partition of a makal carried 
out under the provisions of Act III of r901 ‘would not in 
itself create an ex-proprietary tenancy by reason of the pro- 
visions of section 10 of Act II of rgot, apart from the ope- 
ration of sections 122 to 127, inclusive, of the Land Revenue 
Act (Act III of 1901) Those sections lay down the cir- 
cumstances under which an ex-proprietary ‘tenancy may be 
created by statute in consequence of proceedings held under 
Ghapter VII of the Land Revenue Act, and they contain 
the entire law on the point, except in so far as reference is 
made in section 127 to certain provisions of the Agra Te- 
nancy Act and of the Oudh Rent Act. The general object 
of the said sections 122 to 127 inclusive, of Act III of rgor 
is, that upon a partition lands held by one co-sharer as his 
‘str or in severalty shall not be assigned on partition to the 
mahal of another co-sharer, except under particular circum- 
stances and -stbject to certain conditions. In the case ofa 
perfect partition the court has the wider discretion conferred 


(1) [1898] I. L. R., 20 All, p. 219. 
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upon it by section 125 of the Act, and we must take it that 
no reasonable objection was shown by Bisram Singh when 
the particular plots now in dispute were assigned on parti- 
tion to the mahal of Sarnam Singh. The only question, 
tberefore, for determination is, whether these plots now in 
suit, previously “ cultivated exclusively by the defendant as 
his own AAudbashi” were included in the plaintiffs mahal 
“otherwise than by exchange .of sir within the meaning of 
section 176 of the same Act.” It seems to me that I have 
not before me sufficient data for the proper determination 
of this point. Bisram Singh evidently received on partition 
a fair half of the sir and kAud@kash? lands ; if he was previously 
holding in severalty as his own s#r less than one-half of the 
said land, then he must have received as an equivalent for 
these particular plots an equal area taken either from the 
sir previously held in severalty by Sarnam Singh, or from 
what was previously the joint sıv of both parties held in 
severalty by neither. He could have objected to such an 
exchange being made, and submitted to the court making 
the partition any reasonable cause available to him to show 
that these particular plots must remain in his own mahal ; 
if he made no objection, but accepted in exchange an equi- 
valent area taken from Sarnam Singh’s sir or from the joint 
sir lands not held in severalty by either, then I should feel 
no hesitation in holding that Sarnam Singh got these plots 
“by exchange of sir” within the meaning of section 26, 
aforesaid. If, however, Bisram Singh was holding in severalty 
prior to and up to the time of the partition, more than half 
the sty lands (giving that term the meaning provided by 
section 127 of the Land Revenue Act), then Sarnam 
Singh was found to choose between leaving this excess 
area in his uncle’s possession and asking for compensation 
out of the lands held by ordinary tenants, or taking a fair 
half of the sír subject to the ex-proprietary tenancy created 
by statute in favour of Bisram Singh in so much of the 
area concerned for which no equivalent in sîr was given. I 
therefore remit the following issue :— 


Out of the total sir lands apportioned betWeen the parties 
by the Revenue Court on partition, how much was previously 
held in severalty by either of them ?° 
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If additional evidence is required, the District Judge may 
either take the same himself or remit the case to the court 
of first instance for the recording of evidence, he should 


return his own finding within three months. Ten days will 
be allowed for objection. 


S, A. P. Issue remitted, 


DEBI PRASAD 
Versus 
O. M. CHIENE * 


Provincial Insolvency Act (III of 1907), section 34 — Realised, meaning of, 
Inorder that money attached in execution of a decree may be 
‘realized’ under section 34 of the Provincial Insolvency Act, it must reach 
the court which passed the decree and not when the Treasury Officer 
retained it for transmission to the court. 
FIRST APPEAL from an order of C. Rustomji, Esq., 
District Judge of Allahabad. 


The appellant appeared in person. 
E, A. Howard, for the respondent. 
The following judgment was delivered by 


CHAMIER, J.—The only. question in this appeal is whether 
a sum of Rs. 233-13-0 was within the meaning of section 34 
of the Provincial Insolvency Act “ realized in the course of the 
éxecution” of a decree before the date of the order of adjudi- 
cation. The court below has held that it was realized after 
the order of adjudication and must, therefore, be distributed 
between the creditors and should not be paid over to the 
appellant in execution of whose decree the money was 
‘realized. The insolvent is a Government servant, named 
Grant, and the sum in question represents half his pay for the 
month of July, 1911, Grant was at the time in Naini Tal and 
drew his pay from the treasury there, An/Jorder attaching 
half his pay had been issued in the usual way and had been 
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passed on to the Treasury Officer at Naini Tal. The order 
of adjudication was passed on the 21st of August, 1911. 
Grant drew half of his: pay before that date, but the other half 
did not reach the court of the Subordinate Judge of Allaha- 
bad where the decree was being executed, till the 28th of 
August, 1911. The argument on behalf of the appellant is 
that as soon as Grant presented his pay bill at the treasury 
in Naini Tal and received half of it, the other half, less a deduc- 
tion on account of income-tax, must have been entered in the 
treasury cash book as a sum to be sent to the court of the 
Subordinate Judge in the case of Debi Prasad v. Grant, and 
it is contended that the date on which that entry was made 
is the date of realization within the meaning of section 34 of 
the Provincial Insolvency Act. I am unable to accept this 
argument. The Treasury Officer at Naini Talis not an officer 
of the civil court. He was the person whose duty it was to 
remit the money to the civil court and it seems to me that the 
money was not realized within the meaning of section 34 
until it reached the court of the Subordinate Judge. The 
appellant has relied on the case of Soralji Eduljt Warden v. 
Gobind Ramji (t) But that decision has no bearing upon 
the present case. In that case the money was paid into the 
hands of the Sheriff and the court held that that amounted to 
realization. The Sheriff was the person to whom the warrant 
of attachment had been addressed. In my opinion the 
decision of the court below is perfectly correct. I dismiss 
this appeal with costs. 


Appeal dismissed. 
* (1) [r891] I. L, R, 16 Bom.. 91, 
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MAHANT PURAN ATAL 
versus 


DARSHAN DAS AND ANOTHER,* 


Code of Civil Procedure (Act XIV of 1882), section 539—Public charity, 
what is—Facts necessary to be proved. 


Per KARAMAT HUSAIN, J.~—Property granted by Government for 
charitable purposes and for the support of fagirs and visitors, does not 
become a trust for public purposes, the grants having been made by or 
on behalf of Mahomedan rulers to whom the creation of a public or 
private trust save by making a wag/ was unknown under the law which 
they followed. The property which is made wagf must be in existence 
at the time of the wag/, and future revenue cannot be deemed to be in 
existence, and cannot be a fit subject of wagf A plaintiff is bound to prove 
a public trust by strong and clear evidence, and the mere fact that the in- 
come of the property for along period has been spent to support fagirs 
and visitors is not sufficient to establish a public trust. 


The facts that there are co-sharers in the property, that some get 
fixed allowances in cash and that to some land is allotted, that the object 
of the gaddi is that the mahant should feed himself and should feed a 
faqir or visitor in case he comes, are not the characteristics of a public 
charity, The position of a mahant of the Nanakshahi gaddi is exactly the 
same as that of the head of a math. 


Per CHAMIER, J.—It seems beyond doubt that in order that a trust 
may be a trust for public purposes it isnot necessary that it should be a 
trust for the benefit of the public at large. It is sufficient to show that 
it is a trust for the benefit of a section of the public ; nor is it necessary 
in every case to produce definite evidence of the creation or origin of the 
trust If such evidence were required in every case, many public trusts 
would come toan end. 


A suit under section 539 of the Code of Civil Procedure, 1882, will 
lie for the removal of a trustee of property dedicated to public chants 
or religious purposes. 


Per RICHARDS, C. J. (upon appeal ‘under the Letters Patent) :— 


_ Where for very many generations certain property has been held for the . 


purpose of supporting and maintaining /agirs, entertaining visitors and 
for the giving of alms, and for spread of the religion of a particular 
sect, the requirements of a ‘ public charitable or religious purpose’ within 
the meaning of section 539 are fulfilled. 

APPEAL under section 10 of the Letters Patent froma 
judgment of Mt. Justice CHAMIER, confirming a decree of 
Louis Stuart,Esq., District Judge of Meerut. 

°L.P.A No. 84 of ror. 
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This was an appeal from a decision of L, Stuart, Esq., 
District and Sessions Judge of Meerut. The suit was one 
under section 539 of the old Code of Civil Procedure, relating 
to the administration of a trust. The appeal came up origin- 
ally before a bench of the High Court, consisting of KARAMAT 
HUSAIN and CHAMIER, JJ. KARAMAT HUSAIN, J., allowed 
the appeal and CHAMIER, J., dismissed it. 

This was an appeal under section 10 of the Letters 
Patent. 


The facts are briefly as follows:— 


There was a Nanakshahi math in the village of Baksar. 
The defendant-appellant was the mahant of the math and was 
the gaddinashin, A criminal charge under section 466 of the 
Indian Penal Code was brought against him and he was 
convicted of the charge by the lower court. During the 
pendency of an appeal by him against that order to the High 
Court, the sakants of the neighbouring maths assembled and 
deposed him from the gaddi as an improper and unfit person. 
It was admitted that succession to the gaddi was by election. 
The High Court acquitted the defendant on appeal and 
quashed the sentence. He went back and took possession of 
the gadd:, turning out the plaintiff whom the Gelg honing 
mahants had installed on the gaddi in his place. 


The plaintiffs with certain other persons brought this suit 
under section 539 for deposition of the defendant. The 
defence was that the endowed mazh was not in the nature of a 
public charity and the position of the defendant was not that 
ofa trustee. (2) Ifthe electoral college was competent to 
depose him, he ceased to be a trustee from the date of his 
deposition, and, as a trespasser the suit was not maintainable 
against him. (3) There was no breach of trust. (4) The 


plaintiff himself was not a fit and proper person to be put on 
the gaddi, 


Surendra Nath Sen, for the appellant, 


Nothing was known about the origin of the math. It was 
not a public charity but a private institution—the property 
being endowed in favour of the ma/ant and his successors in 


_ Office. A firman from the Moghal Emperor, dated 1754, was 


on record—it gave property to one Must Ram, the then 
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mahant of the math and his descendants, Descendants meant 
disciples. 
' [BANER]J]I, J.—Did not Must Ram create a trust ?] 

There was nothing to show that he did. The firman 
was in favour of the sajjadanashin, What that meant was 
explained in 

Ishtiag Ahmad and others v, Sayad Massaod Akmad and others, 

z [1909] 6 A. L. J. R, 632, 

A Mahomedan Emperor could not have created a public 
charity in favour of a Nanakshahi math. 

He cited 

Lewin on Trusts, 12th. ed., 18. i 

His mistaken notion of his position was not of itself 
material, 

Annaji Raghunath Gosavi v. Narayan Sitaram, [1897] LL R, 21 
Bom., 556. 

Sammantha Pandata v. Sellappa Chetti, [1879] L L. R, 2 Mad., 175. 

Konwar Doorganath Roy v. Ram Chander Sen, [1877] I. L. R, 2 
Cal, 341. 

Mahant of a math was not a trustee. 

Vidyapurna v. Vidyanidki, [1903] 1. L. R., 27 Mad., 435. 

[RICHARDS, C. J.—There are very few trustees in this 
country who exactly correspond to what we understand by 
a trustee under the English law.] 

There was a distinction between the manager of a temple 
and the makant of a math. 

Tagore Lectures for 1908, page 226. 

°” Defendant was deposed and ceased to be a trustee, 
‘He discussed the case on the evidence, 

Madan Mohan Malaviya (Ramakant Malaviya with him), 

for respondents, was not called upon, 


KARAMAT HUSAIN, J.—Darshan Das and Atma Ram, on ` 


the 21st of July, 1908, applied to the Legal Remembrancer 
for permission to bring a suit against Puran Atal for the 


following reliefa — 


(a) To havetthe present makani, who is in fact a trustee of the gadai 


as well as of endowment, removed. 
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(4) To have a new makani and trustee appointed in accordance with 
the rule and practice of the gaddi. 


(c) To have the gaddi and the endowed property attached to the gaddi 
vested in the new akant or trustee Or trustees. 


(d) To have a general scheme drawn up for the management of the 
- gaddi in accordance with the long established practice of the 
same gaddi. 


(e) For other reliefs that may be considered necessary under the 

circumstances. 

‘The sanction was granted in the following: terms :— 
“Accords sanction to the institution by them of a suit 
with respect to the alleged trust specified in the margin 
against such persons and for such relief as the nature of the 
case may require,” , 


Having obtained the sanction, the plaintiffs, on the 15th 
of December, 1908, brought an action against Puran Atal, 
The material allegations in the plaint are the following. At 
Baksar there has existed a Nanakshahi gaddi (foundation) 
before the British rule for public charitable and religious 
purposes. The income of the property attached to the .gaddt 
is spent in 

(a) Maintaining the honour, diginty and worship of the Granth Sahib. 

(6) Maintaining a d4andara at Baksar and during ‘the days of the 
Katika fair at Garhmukteshar. 

(c) Giving stipends and help to the local fadirs belonging to the afore- 
said gaddi for whom allowances are fixed. 


(d) Helping fakirs who wander as preachers to pa the Nanak- 
shahi faith. 


(e) Spending on the food of wandering Sadius who come from different 
places and put up there, 

The position of akant is merely that of a trustee. The 
custom of succession to the gaddi is, that the makant on the 
gaddi nominates one of his disciples. If he fails to do-so; one 
of his disciples succeeds him with the approval of the Mandal- 
dhari mahants who have also the power of preventing a 
disciple from being nominated and of removing him from the 
gaddi if unfit. The chief qualifications of a mahant are that 
he should be celibate and free from all evils, theft, fornication, 
&c. The duties of such a sakant asa trustee and manager 
of the property are to manage the entire propéMy honestly 
and carefully ; to spend the income of the property appertain- 
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ing to the gaddi for the purposes already stated and not to 
accumulate the said income as a private fund for the sake of 
his own comfort. The defendant is unfit to be the mahant, 
He keeps women, drinks, and diverts the income of the 
property of the gaddz from its objects to the use of his 
relations and himself. 


The defence in substance was-the following :—The pro- 
perty of the gaddi is not a trust for public purposes to. which 
section 539, Civil Procedure Code, applies. It has. been 
owned and possessed by the defendant and his predecessors 
in title. Its income is applied by the defendant in the same 
way in which it was applied by former mahants. The de- 
fendant is the rightful successor and has not been guilty of 
any of the alleged misconducts, He is not liable to be 
removed, If, according to the allegations in the plaint, the 
plaintiff, Darshan Das, is the legally appointed makant and 
the defendant is a trespasser, no suit under section 539 lies. 


The learned District Judge found as follows :—The pro- 
perty attached to the Baksar gaddi is held by the mahani 
who is on the gaddi as trustee of a. trust created: for public. 
charitable and religious purposes. The conditions of the 
trust which must be observed by the mahant are these. He 
must be “zhang”, îi. e., a celibate and an ascetic; he must 
spend the funds solely on objects of religion and charity ; 
he must provide snfficiently for all fakirs connected with 
the: foundation; he must be charitable to the poor and 
hospitable to strangers ; he must study the granth and teach- 
„ings of Nanak, provide for the proper celebration of the 
religious services and rites of the Nanakshahi religion. He 
faust on no account be incontinent with women or drink 
alchoholic liquor. He must be virtuous, addicted to no 
flagrant moral sin and nota person whose conduct causes 
scandal. Puran Atal was a legally constituted sakant of the 
Baksar gaddi, but that since the 23rd of August, 1907, he 
has ceased to be so and that his possession since that date has 
been possession under colour - of his former title. Puran Atal 
has dishonestly converted to his own use considerable 
portions of the income of the. gaddi property ; has spent 
considerab@ portions of the income of the property on persons 
who have no right to it; has.involved the property in unneces- 
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sary and wasteful expenditure connected with law suits; has 
drunk liquors, has kept a woman and has rendered himself unfit 
to remain smakant of the gaddi. Darshan Das has been approv- 
ed by the Mandaldhari makants and fakirs andis a suitable 
person to be appointed a mahant. 


Finding in favour of Darshan Das. the learned District 
Judge gave a decree in the following terms :—It is ordered 
and decreed that Puran Atal be at once removed from the 
management of the property of the gaddi ; that an intimation 
of this fact be given to the revenue authorities in order that 
his name which is entered as in possession of the property 
of the gaddi, may be removed from all the revenue papers ; 
that he be prohibited from making any collections ; taking 
any legal proceedings, and doing any other act on behalf 
of the gaddi ; that he be removed from the buildings of the 
temple ; and that he be directed to give a full account of the 
property of the gaddi for the time it was under his mange- 
ment on or before the ist July, 1909, and to pay into 
court any surplus amount of the gaddzs which may be in 
his possession on the same day. : 

Puran Atal comes in appeal to this court, and the 17th 
plea in the memorandum of appeal raises the following 
points : — 

As the plaintif, Darshan Das, alleges himself to be a 
legally appointed mahant and the defendant to be a trespasser, 
no suit under section 539, Code of Civil Procedure, lies, 


The property ofthe Baksar gaddi is not a public charit- 
able or religious trust within the meaning of section 539, 
Code of Civil Procedure. à 

Puran Atal has not been guilty of the misconduct alleged 
in the plaint, nor has he committed any breach of the duties 
of his post. 

The plaintiffs failed to prove that all the property attached 
to the gaddi is trust property. 

The conditions of the so-called trusts are not proved. 

Darshan Das is not a legally appointed mahakt, The pre- 
vious statements of Puran Atal are not binding ont\im. The 
decree is illegal, Before dealing with the points raised in 
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appeal I may note that sanction ought not to have been given 
in the general terms in which it has been given, 


It is admitted by the learned Vakil for the respondents 
that Darshan Das does not sue as a legally appointed sakant 
to eject the defendant as a trespasser,’ but sues along with 
Atma Ram as a person interested in the charity the defen- 
dant as a trustee whois unfit tobe a sahant. The suit is, 
therefore, maintainable under section 539, Code of Civil Pro- 
cedure. 


The question whether the property of the Baksar gaddi 
is or is not public charity within the meaning of section 539, 
Code of Civil Procedure, is the most important question in te 
case and on it turns its decision. 

[After discussing ‘the evidence his Lordship proceeded 
as follows :] 


There isno word in the above passages of the two docu- 
ments to show that the villages Baksar, Lasri and Gordhanpur 
are public charity. We are expected to infer that from the 
allegations that they were granted for charitable purposes 
for the support of the fakirs and visitors that one mahant 
only succeeds, and that he has not the power to sell or mort- 
gage the property of the gaddi. 


The evidence adduced by the plaintiffs shows that the vil- 
lages attached to the gaddi were granted by Government for 
charitable purposes and for the support of the fakirs and visi- 
tors. Such a grant cannot be enough to turn the property 
into a trust for public purposes. Those grants were made 


by or on behalf of Mahomedan rulers and the creation of .- 


2 public or private trust save by making a wakf was unknown 
to the law which they followed. It is, therefore, ludicrous to 
say that same Mahomedan ruler made a wakf of the 
villages in dispute and appointed the mahant of the gaddi 
for the time being, to be the mutawalli of such a wakf direct- 
ing him to spend the income of the villages for the support 
of fakirs and visitors. 

There is nothing to show that the villages were the pri- 
vate property < of the ruler who made the we&/ and a ruler 
who is notdhe owner of a property cannot make it wagf To 
gay that he made the revenue of those villages wagf is futile, 
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The property which is made wagf must be in existence at the 
time of the wagf and the future revenue cannot be deemed to 
be in existence when the wagfwas made. Moreover, revenue 
is not such a property as canbe a fit subject of, wagf The 
plaintiffs might have alleged that the grantee after receiving 
the villages from the Mahomedan ruler created a trust for 
public charitable purposes, but they have not done so, and I 
am saved the trouble of discussing that point. It only re- 
mains to infer the existence of a public charity from the fact 
that the income of the property has been spent in supporting 
fakirs fora long time. The income of a property may for 
centuries be spent in supporting /aéers and visitors, but that 
will not be sufficient to turn it into a public charity. Their 
Lordships of the Privy Council have ruled in Kunwar 
Doorganath Ray v. Kam Chander (1), that “a plaintiff who 
seeks to set aside an alienation of lands on the ground that 
they are debutter, t. e„ dedicated in perpetuity to support the 
worship of an idol must give strong and clear evidence of the 
endowment, The mere fact that the rents of a particular 
mahal have been applied for a considerable period to the 
worship of an idol is not sufficient proof that the szakal is de- 
butter.” In the same way the plaintiffs are bound to prove 
a public trust by strong and clear evidence, and the mere fact 
that the income of the property has for a long period been 
spent to support fairs and visitors is not sufficient to estab- 
lish a public trust. If we take into account the facts that 
Hira Das, Ganga Parshad, Nehchal Das and Mela Ram were 
interested in securing the possession of the gaddi villages and 
that the easiest way to gain their object was to state that the 
villages were granted for charitable purposes, their statements 
for proving a trust for public purposes of a charitable or reli- 
gious nature are of no value, The rule against perpetuity was 
not in force in India at the time when the alleged grant was 
made, and there is nothing to show that a perpetuity was not 
created. Moreover, there is nothing in the two papers to show 
that a mahani is under a legal obligation to spend the income 
in a public or religious charity, or that any fakir save those 
for whom allowances are fixed, can claim an} support as of 
right, and in the absence of these two elememts the state- 
ment that the jagir was granted for charitable purposes is of 
(1) [1876] I. L. Ry 1 Cal, 341. 


VOL, IX] HIGH COURT. 717 


nouse, It simply means that the grantee and his disciples, 
who were /akzrs, stood in need of support, and that for their 
support the grant was made. The statement of Mela Ram, 
dated the 18th of May, 1851,the statement of Puran Atal, dated 
the 23rd of December, 1897 (Ex. 21), which has not been trans- 
lated and printed, and the statement of Man Das, one of the 
witnesses for the plaintiffs, read as a whole, are against the 
theory that the villages attached to the Baksar gaddi are 
trust for public purpose of a charitable or religious nature. 
The facts that there are co-sharers in the property, that some 
get fixed allowances in cash, and that to some land is allotted, 
that the object of the gaddi is that the mahant should feed 
himself and should feed a fakir or visitor in case he comes, 
are not the characteristics of a public charity. In the body 
of the Rudbsar, dated the 5th of July, 1819, it is stated that the 
object of granting the jagir (of village Gordhanpur) is the 
meeting of Sedabart expenses. This statement is based on 
entries in another paper, and is therefore inadmissible to 
prove the contents of that paper. The case is the same as 
to the contents of the firmans and parwanas set out in the 
Rubkar. 

Neither the Rudkar nor the statement of Mela Ram con- 
tain any statement regarding the legal position of the ma- 
kant on the Baksar gaddi relating to the property of the gaddi, 
and I have not come across any reported case which deals 
with the nature of a Nanakshahi gaddi and the legal position 
of its makani. Custom and the religion founded by Guru 
Nanak are the main factors in determining his legal position. 
Nanakshahis are the followers of the Sikh religion (see the 
statement of Brahm Chetan Das, R. 8), and in the absence of 
all evidence to the contrary a Nanakshahi geda? is analogous 
to a marth and not to a temple which is the abode of a deity. 
Such being the case, it may be safely laid down that the 
mahant on the Baksar gaddi is not a mere trustee like the head 
of a temple, that he is not legally bound to spend the income 
of the gaddi in public purposes of a charitable or religious 
nature, and that he is not accountable in law. BHASHYAM 
AYVANGAR J., Ju Vidyapurna Tirtha Swami v. Vidyanidhi 
Tirtha O remarks :—“ His obligation to devote the 

(1) [1903] 1. L. R, 27 Mad., 435, p. 455- 
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surplus income to such religious and charitable objects is in 


‘the nature only of an imperfect or moral obligation resting:in 


his conscience and regulated only by the force of public 
opinion, and heis in no way whether as a trustee or other- 
wise accountable in laws... In legal contemplation, 
therefore the head of a mnath as such has an estate for life 
in its parmanent endowments and an absolute property in 
the income derived from the offerings of his followers subject 
only to the burden of mantaining institution. Over the 
corpus of the endowment, however, his power of disposition 
is very limited as in the case of managers of temples and 
devastanams, He cannot alienate or charge the corpus or the 
income beyond his own lifetime so as to bind the matk and 
his successors except for purposes plainly necessary for the 
maintenance of the math” In my opinion the position 
of the makhani of the Baksar gaddi is exactly the same as 
that of the head of a math. The third document contains the 
following passage :—“ It has been found that the grant was 
made among other objects for the support of the class of 
Nanankshahi /agzrs to which plaintiffs belong and that from a 
very remote period the allowance in question has been received 
by the plaintiffs as the proper recipients of the bounty and 
entitled to it. Before the defendant can succeed in stopping 
the allowance sanctioned by his predecessors and himself on 
succeeding to the gadais he must show that it was resumable 
at will or that it was an abuse of the endowment.” The 
above passage only shows that the plaintiffs are entitled to 
a fixed allowance from the endowment which was made 
among other objects for the support of the class to which they 
belong. The term “ endowment” used in the judgment cannot 
possibly be taken to mean wag/ for the reasons which I have 
already stated, and as the question whether the property is 
a public trust, was not in issue, the passage cannot be taken 
to decide that point. It simply decides that the plaintiffs 
are entitled to a fixed allowance, and that fact alone is not 
enough for making the property a trust for public purposes 
of a charitable or-religious nature. 


The fourth document has nothing to db with the pro- 
perty being a public trust. The suit of tM plaintiff in 
that case was dismissed because he failed to prove that he 
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was nominated by Mahant Ganga Prasad and that his CIVIL. 
nomination was confirmed by the makants of other gaddis, 2 


19132; 
The fifth document like the fourth only decides thatthe puran Atal 

plaintiff failed to prove the custom set up by him for succeed- uv 

ing to the Baksar gaddi. It does not touch the legal position Darshan“ 

of the mahant of the Baksar gaddi or of the nature of its Karama 

property. ashy 
In the sixth document Puran Atal states that unless 

a disciple of a deceased mahant is installed to the gaddi 

by the sakant of the akharas and the Mandaldharis after 

the death of the makant according to the custom of the 

gaddi at Baksar, he is not entitled to the gaddi. An alle- 

gation as to the custom ofsuccession has no bearing on the 

nature of the gaddi property. 


The seventh document also deals with the question of 
succession to the Baksar gaddi, 


The eighth document contains the following passage :— 
“I hold muafi property in the village Lasri and the Thakurs 
hold aamindari property. The revenue of Lasri is remitted 
and is assigned to me. It is remitted to meet the expenses 
of the Samadh of Dargahi Shah, This is wakf (endowed) 
property and cannot be divided. The gaddinashin remains 
the owner of the entire property and cannot divide it 
amongst his disciples.” The above passage falls much 
short of proving a public charity. The fact that a makant 
though owner, cannot divide the property amongst his 
disciples, may be the result of a custom and is not a distinctive 
mark of its being a trust for public purposes. The use of the 
term ‘wag/’ is in a popular and not in a legal sense inasmuch: 
as the revenue which was assigned could not be a proper 
subject of wagf, 

The statement of the Tahsildar, dated’the 3rd of January, 
1896, that the village Gordhanpur is an endowed property and 
intended for expenses of the fakirs, is not of a higher 
value than other statements to the same effect. His opinion 
cannot imprint the character of a public charity upon the 
property of th zaddi, I have already dealt with the statement 
of Puran a) dated the 23rd of December, 1907. There is no 
trace.in it of the proposition that the property of the gadał is a 
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public charity. The statement in the village administration 
paper of Bhuapur Mastnagar is :—“The income of this village 
is given in charity to fakırs after paying Government reve- 
nue. This village was granted to our ancestors for charit- 
able expenses, and it has all along been in our possession for 
generation after generation. We or our successors have 
no right to make a transfer of it by means of sale, gift or for 
our own necessity, nor can it be sold by auction in satisfaction 
of a debt.” The above statement places the property of the 
gaddi in the position of the property of a math only and does 
not conclusively establish that it is a public charity. 


[After discussing the evidence his Lordship proceeded as 
follows : ] 
On a careful examination of all the documentary and oral 


. evidence adduced by the plaintiffs to establish that the pro- 


perty of the Baksar gaddi isa trust for public purposes of a 
charitable or- religious nature, and that the sahant of the 
Baksar gaddi is a trustee accountable in law. I come to the 
conclusion that it fails to establish those propositions. When 
I find that the rule against perpetuity was unknown in"India 
in the days in which the Baksar foundation was established, 
that the Hindus and Mahomedans were addicted to lavish 
property on private charities of illusory character, that they 
looked upon them as the best means of salvation in the life 
to come and that they even now hate the rule against per- 
petuity, the conclusion that the property attached to the 
Baksar foundation is not a trust created for public purposes 
of a charitable or religious nature, and that the mahant of the 
gaddi is not a trustee like the manager of a temple becomes 
irresistible. From the fact that the grant was made to’ 
mahant it does not follow that a public charity was created. 
The question that a property is a public charity, is not a pure 
question of fact. All the legal requisites essential for the 
constitution of a public charity must be established by strong 
and clear proof in order to enable a Court of Justice to declare 
that a property is a public charity. The statement ofa 
witness or of a party that a property was granted for charitable 
purposes is not enough to make that property atpublic charity, 
Further, the institution which encourages ee and para- 
sitism and offers temptations to crime and vice, cannot be an 
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institution for public purposes ofa charitable or religious 
nature, 

In this view of the case I need not go into the other points 
raised in appeal. For the above reasons I would allow the 
appeal, set aside the decree of the court below and dismiss 
the plaintiffs claim with costs. 

CHAMIER, J.—This is an appeal by the defendant in a 
suit brought against him by the respondents under section 
539 of the Code of Civil Procedure, 1882, 

The pleadings and the findings of the court below have 
been set out by my learned colleague, and I need not repeat 
them. 

The appeal raises the following questions, namely— 

(1) Whether on the allegations contained in the plaint 
the suit is maintainable under section 539 of the Code of 
Civil Procedure, 1882. 

(2) Whether the property in question is held by the 
mahant for the time being on trust for public charitable or 
religious purposes and, if so, what are the terms of the trust? 

(3) Whether the defendant should be removed from the 
position of trustee and mahant, and 

(4) Whether Darshan Das is a suitable person to be 
appointed trustee in place of the defendant. 


The sanction granted by the Legal Remembrancer is 
_couched in very general, not to say vague, terms, and ob- 
jections might possibly have been taken to the suit on that 


ground, but no such objection was taken in the court below, . 


and no such objection has been taken in the grounds of 
appeal to this Court or in the arguments before us, It is, 
therefore, unnecessary to consider the question, 


On the first of the four questions -stated above, it was 
contended on behalf of the defendant-appellant that the suit 
was one by a person calling himself a duly appointed trustee 
. against a person alleged by him to be a trespasser and was 
therefore not maintainable under section 539. It is true 
that the poff in paragraph 14 of their plaint say that 
the MandaMhari s#ahants declared the defendant to be unfit to 
remain on the gaddi and installed the plaintiff, Darshan Das, 
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CIVIL, as mahant in his place, but in paragraph 15 the plaintiffs 

rote: admit that the defendant resumed the gaddi, and in para- 
ay graph 16 they call him the present mahanté, and in their prayer e 

Foran E for relief they ask the court to remove the defendant from 


Darshan Das. the office of makant. Moreover, the suit is not brought by 
Chamier, J. Darshan Das alone but by Atma Ram and Darshan Das as 
persons interested in the alleged trust property, and on the 
strength of permission granted by the Legal Remembrancer, 
In other words, the plaintiffs recognize the facts that the 
defendant is, or was at the date of the suit, sahanz of the 
gaddi, and that the attempted appointment of Darshan Das 
was a failure. It is the case of the defendant also that he 
is still weahand of the gaddi, In these circumstances I agree 
with my learned colleague that the suit is maintainable so 
far as the plaintiffs allegations are concerned, It is conceded 
by the defendant that a suit will lie under section 539 
for the removal of a trustee of property dedicated to public 
charitable or religious purposes, 


The crucial question in the casein whether it has been 
established that the property attached to the gaddi is held 
by the sakant for the time being as trustee for public chari- 
table or religious purposes. My learned brother has set out 
the document on which the plaintiffs rely. He observes that 
they shew that the villages attached to the gaddi were 
granted by the Moghul Government for charitable purposes 
and for the support of fakirs and visitors, but he says that 
the creation of trusts except by way of wagf, was unknown - 
to the law followed by Mahomedan rulers, that it is not 
suggested that the villages were made wagf for the above 
purpose by them, that there is nothing to show that they 
were the owners of the villages and that the revenue payable 
for the villages could not be the subject of a wagf, The two 
earliest documents, namely, the Rubkar of July, 1819, and the 
deposition of makani Mela Ram, taken in May, 1851, seem 
to me to show there was of old a Nanakshahi gaddi in mauza 
Baksar, that Baksar itself and Gordhanpur had from time 
immemorial been held by the makant of the gaddi, that those 
two villages and mauza Lasri were granted Ag mahant, 


or the revenue thereof assigned to him, to ena him to 
dispense charity, to support /fakirs and visitors and for 
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sadabart. I do not say that such grants whether of the CIVIL. 
zemindari of the villages or of the revenue created a trust, 
but the fact that such grants were made to the mahant — 
indicates that there was in existence a Nanakshahi ` gaddi. aes is 
. The object of the grants seems so have been to enable the Darshan Das. 
mahant to maintain the institution. A similar grant by Chamier, 7. 
Alamgir to a Hindu religious institutions was brougħt to my 
notice recently in a case of Basdeo Bax v. Sri Kishen (}). 
The judgment of the High Court in 1878, shows that there 
was an endowment, the funds of which were to be devoted 
in part at all events to charity. The circumstance that 
. some of the Jakirs attached to the institution established 
their right to definite allowances does not show that there 
was no trust for public charitable or religious purposes. It 
seems that one of the practices of the institution was to send 
.out fakirs to preach the faith which they professed and to 
make converts. In 1888, there was litigation in the course 
of which it was decided that the Baksar gaddi was one of 
several institutions constituting a Mandal. The correctness 
of tHis was admitted by the defendant in his written state- 
ment, dated November 24th, 1894. Then there is a deposi- 
tion -by the defendant, dated January 5th, 1906, in which he 
admitted that the property attached to the gaddi was trust 
property. In the wafib-ul-arz of mauza Bhaupur one of the 
villages attached to the gaddi, itis stated that the income 
of the village is given in charity to fe#zrs, that the village 
was granted to a previous sakant many years ago “for 
charitable expenses”, and lastly we have the deposition of 
the defendant, dated December 23rd, 1907, in which he 
said that the object of the gaddi was to provide for the 
mahant-and for any fakirs that might come (koi fakir 
waghaira awen, unko kiutlao) It seems to me that this 
evidence makes it quite clear that the sahanz for the time 
being holds the property as trustee. The learned Vakil 
for the defendant feeling the force of this evidence said that 
the evidence relied upon by the court below, might show 
that the property had been treated as trust property, but, if 
so, the smakas cannot have known their true position. He 
suggested |; o that although the evidence might possibly be 


(1) [1910] 13 Oudh Cases, 79. 
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held to establish a trust, there was nothing to show that 
there was a public trust, 

It seems beyond doubt that in order that a trust may , 
be a trust for public purposes, it is not necessary that it 
should be a trust for the benefit of the public at large, It 
is sufficient to show that it is a trust for the benefit of a 
section of the public (see Jugal Kishore v, Lakshman Dase (*) 
Nor is it necessary in every case to produce definite evidence 
of the creation or origin of the trust. If such evidence were 
required in every case, many public trusts would come to an 
end. The evidence in the present case seems to me to 
establish that for the greater part of a century, the pro- 
perty attached to the gaddi at Baksar has been acknowledged. 
to be trust property and that the object of the trust is to 
provide for the makani, for the fakirs attached to-the gadd:, 
and for visitors thereto, and to provide for the maintenance 
of fakirs whose duty it is to travel about and preach the 
faith of their Guru, The only case which I have been able 
to find which relates to a Nanakshahi gaddi of this descrip- 
tion, is that of Basant Dass v. Ganga Dass (4). In that case 
as here the makant claimed that the property attached to 
the gaddi was his private property, but it was held that it 
was trust property. On the whole I think, that there is 
sufficient evidence that the property attached to this gaddi 
is held upon trust for public charitable and religious pur- 
poses. I am certainly not satisfied that the court below was 
wrong on this part of the case. The next question is, whe- 
ther the defendant should be removed from his office. The 
evidence produced by the plaintiffs to prove that the defen- 
dant has been keeping a mistress was subjected to much 
criticism, It was said that the woman Ruri, who is said to 
have been his mistress, is in reality his aunt. It may be 
so, But apart from that there is a mass of evidence which 
shows that the defendant is totally unfit to be trustee of the 
property. He has wasted the property in useless litigation. 
He has taken to drinking wine and he has set up an adverse 
claim tothe property. He has also neglected rgligious observ- 
ances and practically ceased to distribute char&y. A strong 
case has, in my opinion, been made out for removing him. 


(1) [1900] I. L, R,, 23 Bom., 659. (2) 2 Oudh Cases, 340. 
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There remains the question whether Darshan Das is a 
fit person to be appointed as trustee, He was selected by 
the Mandaldhari mmañants which is a strong point in his 
favour. An attempt was made by the production of fresh 
evidence in this court to show that he has already encum- 
bered the property. The evidence produced calls for further 
enquiry, and I would call upon the court below to conduct 
such an enquiry and make a report to this Court, 


But as my learned brother is of a different opinion on 
the main question in the case, the appeal must be dismissed 


with reference to the provisions of section 98 ofthe Code 
of Civil Procedure. 


Upon appeal under the Letters Patent the following judg- 
- ment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit purport- 
ing to be brought under section 539 of Act No XIV of 1882. 
The plaintiffs allege that there was a charitable trust for public 
purposes, that they were interested in that trust, that the 
defendant, Puran Atal, had for some time been a mahant 
and gaddinashin of the trust, that he had been deposed as 
being unfit for the office and the plaintiff, Darshan Dass, had 
been duly installed in his place, and that the defendant, 
Puran Atal, had retaken possession of the trust property. 
Various reliefs of the nature provided for by section 539 
were then prayed for. 


The first question which arose was whether or not sanc- 
tion had been given according to the provisions of section 
539. The court held in favour of the plaintiffs and that 
question has not been argued here. 


The next question which is the most important question 
in the case was the question whether or not a public charity 
existed within the meaning of section 539. The learned 
Judge held that such a trust did exist. He then went on 
to‘hold-that the-defendant, Puran. Atal, was. not a fit and 
proper person to be the gaddinashin, that he had been 
duly deposed, and that the plaintiff, Darshan Das, had been 
duly installe his place and was a fit and proper person 
to hold theeoffice. The learned Judge accordingly framed 
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a decree removing the defendant, Puran Atal, from the 
management of the property and directing that the property 
should be placed under the management of the plaintiff, 
Darshan Das, who was to render an account, at certain 
periods, of the trust property. 


From this decree the defendant, Puran Atal, appealed. 
On the case coming before a Bench of this Court the learned 
Judges were not agreed on the question whether or not a 
“public charitable trust” existed within the meaning of 
section 539 of Act XIV of 1882. Hence the present appeal 
under the Letters Patent. 

Section 539 of Act XIV of 1882 is not very grammati- 
cally expressed. The words are: “ [n the case of any alleged 
breach of any express or constructive trusts created for pub- 
lic charitable or religious purposes.” If we were to read 
these words according to the ordinary rules of construction 
it would mean ‘in the case of a breach of trusts created for 
public purposes, charitable purposes, or religious purposes,’ 
It would appear, however, that the section has been construed 
as if the word “public” qualified the word ‘charitable’ and 
the word ‘ religious’, In the new Code the words have been 
altered as follows :—“ In the case of any alleged breach of 
any express or constructive trust created for public purposes 
ofa charitable or religious nature.” We propose to assume 
for the purposes of this case that the trusts referred to in 
section 539 of the old Code are same as those referred to 
in section 92 of the new Code, and that accordingly it is 
necessary before the plaintiffs can claim the reliefs they 
seek, that they should show that a trust created fora public 
purpose of a charitable or religious nature exists. The 
evidence has been very fully gone into by the court of first ins- 
tance and also in the judgments of our learned colleagues, It 
seems very clear that there exists a certain foundation which 
is called the “ Baksar” foundation. This foundation owns a 
number of villages including the village Baksar. For very 


_ many generations a Nanakshahi fakir has occupied the gaddi 


and managed the property. The defendant, Puran Atal, has 
put in evidence a document which purports t be a grant of 
one of the villages, namely, the village Kandahas This docu- 
ment, assuming it to be genuine, is dated some time about the 
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year 1754 A. D., and purports to be a grant from the Emperor 
Alamgir HI in favour of one Must Ram, a Nanakshaht fakir. 
With the exception of this document the original grants, if 
such there were, are no longer forthcoming. The learned Judge 
has doubted the genuineness of the document of 1754 and those 
are grounds for such doubt. In the year 1818 or 1819 in a 
proceeding, to which we shall more fully refer presently, a 
number of sanads connected with the property held by the 
Baksar gaddi are stated to have been filed, and this document 
was not amongst those sanads. A charitable trust might be 
created by a grant for the“express purpose or a grant having 
been made in favour of an individual or class of individuals, 
that individual or class might, after obtaining the grant, 
create a charitable trust. In the present case no evidence of 
an original grant for a charitable purpose from a ruler, save 
as before mentioned, is forthcoming, nor is there in evidence 
any instrument expressly creating a charitable trust. We 
have it however clearly established by evidence that for 
very many generations the property belonging to the Baksar 
gaddi kas. been held for the purpose of supporting and 
maintaining fakirs, entertaining visitors and for the giving of 
alms. There is no evidence that the property has ever 
been held for any other purpose. In addittion to this we 
have’ the “evidence afforded by the proceeding which took 
place about the year 1818 or 1819. The document relating 
to this proceeding is dated the sth of July, 1819. At that 
time the British Government, through their Collector, was 
considering what should be done in respect of the revenue 
and succession to ‘the property belonging to this very gaddi. 
Questions were put to the sakant who claimed to be the 
gaddinashin at that time, His answers amount to express 
declarations that the property? was held for the purpose of 
supporting and maintaining-faéirs and visitors and for charit- 
able purposes. It would appear that on the strength of such 
declarations as to the purposes for which the property was 
held,’ the latter has ever since been held as muaf, free from 
Government revenue. Again,in the year 1851, we have a 
deposition of the makant for the time being, in which it is 
declared_that thé property has always been held generation 
after generatfon for the purposes we have already mentioned. 
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Questions connected with the succession to the property and 
the rights of fakirs have from time to time come before the 
court, and it has always been assumed that the property was 
the property of the gaddi, managed by the gaddinashin for 
the time being and held for charitable purposes. 


In our opinion the Court, on this clear and. uncontradicted 
evidence, not only is entitled to presume, but ought to pre- 
sume the existence of a charitable or religious trust, . The 
next question is whether this trust was for a “ public purpose” 
within the meaning of the Code. . The property was. held for 
the support of fakirs, entertaining visitors and giving alms 
and generally for charitable purposes. Even. if we assume 
that the main purpose of the trust was to support Nasakshahi 
fakirs and to spread the religion founded by Nanak, we think 


` that the trust was for a “ public purpose” within the meaning 


of the section. This was the opinion of the learned District 
Judge and also of one Judge of this court. In our opinion 
the case was a case coming under section 539. , : 
The next question which arises is whether or not on the, 
evidence we ought to hold that conduct of the defendant, 
Puran Atal, was such as to render him unfit to hold the office 
of gaddinashin and to entitle the plaintiffs to relief in this . 
Court. A large amount of evidence was given which went to 
show that Puran Ata! was a man of immoral character. Con- 
trary to the rules of the priesthood he kept a woman. He had. 
also created a scandal by his intrigues with a chamar woman. 
There was also evidence to show that he had spent the income 
of the property in building houses for the members of his family 
and in giving ornaments to his mistress. There was evidence 
to show that he neglected to devote the income to charitable. 
purposes. The court of first instance believed this evi- 
dence. This Court is always reluctant to over-rule the 
decision of the court of first instance on a pure question. 
of fact particularly where that court has had (as in the: 
present case) the advantage of seeing and hearing the wit- 
nesses upon both sides, In the present case there isa 
strong additional ‘reason why he should hesitate to inter- 
fere with the decision of the court below &pon this ques- 
tion. It would appear that Puran Atal had been depased 
by a large number of the fakirs of the Nanakshahi sect—not 
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only the fakirs interested in his own particular gadds, but 
also the fakérs of the neighbouring gaddis of the same sect. 


In our opinion we ought to accept the finding of the court — 


of first instance on this question. 


It is next said that the »ahants who purported to depose 

Puran Atal from the gaddi had no power todo so, The 
learned’ District Judge was satisfied that there was a usage 
which entitled the mahants to depose a gaddinashin for 
misconduct, and that they were entitled in the same way to 
elect a successor. So far as the election of a successor is 
concerned, it would appear that Puran Atal owes his seat 
- on the gaddi to selection carried out in the very same manner 
in which the plaintiff, Darshan Das, was selected in the 
present case, the only difference being that in the case of 
Puran Atal his immediate predecessor disappeared, it is 
supposed in consequence of his being murdered. 
. Some slight effort has been made to show that Darshan 
Das is not a fit and proper person to be a mahant, This 
was no part of the defendant’s original case. Darshan Das 
has been selected by the body of fakirs as a fit and proper 
person and we agree with the learned District Judge ‘that 
it is well, so far as possible, to accept the sélection of the sect 
as to the person who ought to occupy the gaddi. 


In our opinion the appeal altogether fails. We accord-. 


ingly dismiss it with costs. ` 


S. M. Appeal dismissed. 
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Hindu Law—Adoption—Power to adopi—Construction—Successive adop- 
tions—Suit by an adoptive mother to set aside an adoption made by 
her—E stop pel. 

A Hindu granted power to his widow, who was enceinte when her 
husband died, “to adopt,” if necessary, “some boy to me so that he may 
perform my sraďh ceremony and yours, and prepetuate my name, and 
after your death become the absolute owner and possessor of the whole 
of my estate, If (God forbid) the son who might be adopted under this 
authority should die in your lifetime, you will have power to adopt 
another boy.” The widow gave birth to a son, who died an infant. She 
then adopted a boy, on whose death she adopted another boy, and on 
the death of the latter she adopted the respondent :— 


Held, that the widow's authority to adopt was not exhauste@ by the 
first two adoptions, but that she hada general authority to adopt, and 
the adoption of the respondent was a valid exercise of the power. 





An adoptive mother, a wealthy Hindu widow, sued her adopted son 
to set aside the adoption for want of authority from her husband. The 
evidence established that the plaintiff had asserted in the deed of 
adoption that she had authority from her husband to make the adoption, 


‘that she had acted both before and after that assertion until she 


quarrelled with the defendant on the assumption that she had the 
necessary authority, that the defendant was since his adoption, treated 
as a member of the plaintifs family and severed altogether from his 
natural family, that the defendant and his friends had been driven $o 
expenses in the maintenance of the privileges with which the plaintiff 
purported to endow him, and that the defendant married on the faith 
of his adoptive mother’s representation and had creditors who had sold 
him goods or lent’ him money in reliance on her representation. The _ 
plaintiff contended that the doctrine of estoppel did not apply because 
the defendant could show no loss or detriment. 

Heid, affirming the courts below, that the defendant had undergone 
a change of social position, which might or might not be beneficial to 
him, but which had certainly so altered his mode of life as to make a 


~ relapse into his former condition a grievous hardship on, him; and that 


the plaintiff was estopped from denying that she had authority from 


% 
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her husband to make the adoption, but the estoppel against her was CIVIL. 


purely personal and did not bind anyone who claimed by an independent TREA 

title. 1952 
Dharam Kunwar v. Balwant Singh, [1908] 1. L. R, 30 All, 549, Dharam 

affirmed. Kunwar 


Y, 
APPEAL from*a judgment and decree, dated the 4th Balwant Singh. 

August, 1908, of the High Court of Judicature for the North- 

Western Provinces at Allahabad, affirming a judgment and 

decree, dated the 26th February, 1906, of the court of the 
Subordinate Judge of Saharanpur, in whose court the 
appellant, as plaintif, sued the respondent to obtain a 
declaration that she had no power to adopt the respondent, 

that in fact she never did adopt him, and that a document, 

called a deed of adoption, dated the 13th January, 1899, ~ 

was null and void, Both courts in India dismissed the suit. 

For a report of the judgment of the High Court see l 

_ Dharam Kunwar v. Balwant Singh {1908} I. L. R., 30 All, 549. 


The facts of the case are stated in the judgment of their 
Lordships, $ 


On this appeal Sir Robert Finlay, K. C, and G, E. A, 
Ross, for the appellant : The law of estoppel in India as laid 
down in section 115 of the Indian Evidence Act, 1872, is the 
same as it is in England ; 

Sarat Chander Dey v. Gopal Chunder Laha, [1892] L. Ry 19 1. Ay 
203; L L R, 20 Cal, 296. 

`The appellant is not estopped from raising the question 
of the validity of the adoption of the respondent on the 
ground that she had no authority from her husband to adopt 
him. The fact that the adoption in question took place on 
her representation, does not estop her from saying that that 
adoption is invalid ; 

Thakoor Oomrao Singh v. Thakooranee Mehtab Koonwer, High Court 
Reports, N. W. P., 1868, p. 103 A. 

` Parvatibayamma v, Ramkrishna Ram, [1894] 1. L. R., 18 Mad., 145. 

Guralinswami v. Ramalakshmma, [1894] L. L. R., 18 Mad, 53. 

Gopee Lally. Musammut Sree Chundraolee Buhoosee, [1872] 19 Suth, 
W. R, 12. f 
It is submitted that the cases of 

Sukhbasi Lal ye Guman Singh, [1879] L L, R., 2 All, 366, 
and - 
Durga x. Kushalo, Al. W. N., 1882, 79, 
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relied on by the High Court, are erroneous. The case of 


Ranji Vinayakrav Jaggunnath Shankarsett v. Lakshmibar, [1877] 
I. L. R, 11 Bom., 381, 


was distinguished. 


If it is decided that the appellant was not estopped as 
held by the courts below, the question arises whether she had 
any authority from her deceased husband to adopt the res- 
pondent. It is submitted that assuming that she had his 
authority as alleged, such authority will not extend to the 
adoption in question. 


[MR. AMEER ALI: Suppose the husband gave authority 
to adopt a son to perform his funeral rites, would that not be 


sufficient authority to adopt another boy in case one adopt- 
ed died.] ° 


De Gruyther referred to 


eee Suryanarayana ¥. Pucha Venkata Ramana, siii L R., 
33 L A, 145. 
where it is decided that it would be sufficient. 


There must be an express authority and an adoption 
actually made without such an authority is illegal and invalid ; 
Tulshi Ram v. Behari Lal, (1889] 1. L. R., 12 Alb, 328, 


` De Gruyther, K. C, and B. Dube, for the- respondent, 
were not called upon, but De Gruyther referred to 


Sarat Chunder Dey v. Gepal Chunder Laha, [1892] L. R., 19 I. A, 2 
and 3, at p. 238. 


The judgment of their Lordships was delivered by 


LORD ROBSON.—The appellant is the widow of one 
Raja Raghubir Singh, and she sued the defendant in the 
court of the Subordinate Judge of Saharanpur to obtain a 
declaration that she had not adopted him as a son to Her de- 
ceased husband; and that if, in fact, any ceremony of adop- 
tion had been performed, it was invalid, owing to the absence 
of authority on her part from her husband to make such 
adoption, She further prayed that a document purporting 
to be a deed of adoption, dated the 13th January, 1899, 
should be declared void as being executed by her without 
such authority aforesaid. a 

The Subordinate Judge dismissed the suit with costs and 
the High Court of Allahabad confirmed his decrée, 
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Raja Raghubir Singh was the owner of the extensive CIVIL, 
Landhaura Estate or Raj in the district of Saharanpur, in 1912. 
the United Provinces. He died on the 23rd April, 1868, at Dinam 
the age of 20 years, leaving the appellant, the Rani, his widow Kunwar 


and sole heir. She was then only 14 years old, and enceinte. 
Raghubir Singh was a religious man and was desirous of 
leaving behind him a son who should perform his skrad& 
ceremonies and transmit to future generations the name and 
prestige of the-Raj. When, during his last illness, he became 
hopeless of recovery, recognising the possibility that the 
child about to be born to his wifé might be a girl, or 
might not survive, he gave formal and emphatic directions 
to his wife in regard to the adoption of a son. The Rani her- 
self has pledged her word as to the nature and scope of those - 
directions on more than one public and important occasion. 
She did so particularly in the deed of the 13th January, 1899, 
and in her defence to the action of one Baldeo Singh, which 
will be hereafter referred to. In the deed, which she undoubt- 
. edly executed with full appreciation of its contents, she 
sa&yş :— f 5 
“He made this will to me by way of precaution. If God forbid, 
you give birth to a daughter, or if a son be born but die after his birth, I 
strictly order you to adopt some boy to me so that he might perform my 
shradh ceremony and yours, and perpetuate my name, and after your 
death become the absolute owner and possessor of the whole of my 
estate, If (God forbid) the son who might be adopted under this author- 
ity should die in your lifetime, you will have power to adopt an- 
other boy. ” 
` In her defence to Baldeo Singh’s action she informed the 
court that she had full.oral authority from her husband, and 
«that he had not limited her to one, two, three, or four sons. 


The Rani gave birth to a son on the 16th December, 1868. 
He died on the 31st August, 1870, leaving the Rani owner of 
the Raj. In 1877, she adopted a boy, named Tohfa Singh, - 
declaring by deed that she did so in accordance with the will 
of her husband. Tohfa Singh died two years after and the 
Rani thereupon, in 1883, adopted a boy, named Ram Sarup, 
still purporting to act in accordance with her husband’s will. 
Ram Sarupédied in 1885, and in 1893 the Rani made arrange- 
ments with a view to adopting a third boy. She executed an 
agreement in 1893 with one Lada Singh, whereby he agreed 
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to give her. his son “to comply with the will of her hus- 


_ band,” but before the adoption was formally carried out, 


this boy unfortunately died in 1896. 

These successive deaths seriously impressed the mind of 
the Rani, and she consulted her priests as to how the evil 
Spirits might best be propitiated and appeased. Acting on 
priestly advice she went on pilgrimages to Gaya and other 


_ places, and after making religious sacrifices she proceeded to 


arrange for another adoption. On the 2nd June, 1898, she en- 
tered into a written agreement with Ram Niwaz, the father 
of the respondent, whereby he made over to her his two sons, 
Balwant Singh (respondent), aged 14 years, and Tungal 
Singh, aged 12 years: , 

“In order that she may adopt any one of them she pleases having 
regard to their capability and her choice. Now the sons of me, the execu- 
tant, shall live under the protection and custody of the said Rani Sahiba, 
subject to the fulfilment of the further conditions necessary for the validi- 
ty of the adoption, the enforcement of which depend upon a particular 
time which may be considered suitable according to the rules of astrology 


` I shall have no claim as to their protection and guardianship.” 


The Rani ultimately selected the respondent, Balwant 
Singh, and preparations were made for his adoption on an 
imposing scale. The 13th January, 1899, was appointed for 
the ceremony, and on that day a great entertainment was given 
by the Rani, The European and Indian officials of the district, 
together with hundreds of friends, relations, and caste-fellows, 
were present at the invitation of the Rani, and were hospi- 
tably regaled by her. The religious ceremonies proper to an 


‘ adoption were all carried out, and the newly adopted son was 


conducted to the gaddi or throne, where he was formally 
installed. - 


The Rani next proceeded to bring about the marriage of 
the respondent, and that ceremony was celebrated at her 


- expense and in a manner befitting his new rank. In fact, the 


respondent was thenceforth treated as a member of the Rani’s 
family and cut off altogether from the family of-his natural 
father, 


In the following year Baldeo Singh, claiming as rever- 
sionary heir, instituted a suit against the Rani and the res- 
pondent, in which he sought to have it declared that *he was 


. 
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entitled to the property on the death of the Rani, and that 
the adoption of Balwant Singh was invalid. The Rani de- 
fended that suit,-and, acting upon her instructions, her pleader 
‘made the statement as to her authority before mentioned, and 
she herself executed and filed a written statement alleging 
that she had in fact adopted the respondent, and that the 
adoption was valid in every respect. Baldeo Singh failed in 
that suit on the ground that he was not a reversioner and had 
no locus standi to impeach the adoption in question, but the 
allegations of fact by the Rani in regard to the adoption are 
now very properly pressed against her. 


The adopted son and the Rani have since quarrelled, and 
in this action she seeks to get rid of the adoption altogether. 


At one time she stated that the seal affixed to the deed 
of adoption was not her seal, but she did not attempt to sup- 
port this allegation by production of the seal regularly used 
- by her, saying that she had mislaid it somewhere. However, 
documents admittedly executed by her and bearing seal 
impressions identical with that in dispute were produced and 
the genuineness of the seal on the deed of adoption was placed 
beyond doubt. 


The lenned Subordinate fade: stated the issues or 
‘questions arising in the case as follows :— 
‘ti, Whether the plaintiff bad knowledge of the contents of: the 


-deed of adoption when she executed it and got it registered, or 


whether she had no knowledge of them ? 
“2, Was or was not the defendant adopted by the plaintiff? 
“3. Had or had not the plaintiff any authority from her husband 


‘tg adopt the defendant ? 


“4, Ifthe first and second issues be decided against the plaintiff, 


“how will it-affect.the claim ?” 


With regard to the first-of these questions, the Rani 
pleaded that she was a fardanashin lady, and had never 


understood the contents of the document, or had even known 


what it was ;*but the learned Subordinate Judge formed the 


opinion that the long examinations to which she had, on. 


différent o¢ca4#iéns, been subjected, and the extreme shrewd- 
néss which she displayed in dealing with the questions, 
showed that she was an acute and intelligent-lady, and that 
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her only difficulties arose from the impossibility of making 
her statements fit with undoubted facts. The deed was 
executed by her under circumstances of the greatest publicity, 
and with the assistance of competent and independent advice . 
from many quarters. It was attested by no less than 28 
witnesses, It was subsequently registered (on her own 
admission of execution) and was frequently and openly 
referred to by the Rani as a deed of adoption. The Trial 
Judge, therefore, found that she executed the deed with full 
knowledge and understanding of its contents, and the High 
Court agreed with him. 


The Rani next denies that the adoption was in fact 
carried out. The great entertainment of the 13th January, 
1893, was, according to her, only an intimation to the public 
that she meant at some future time to carry the adoption 
into effect. On this point, except for the allegations of the 
Rani herself, the only evidence worth considering was 
practically all one way, and as to the Rani’s ‘testimony, the 
learned Judge says, in plain terms, that she had made so 
many untrue statements that it was impossible to kelieve 
her, while the evidence produced on her behalf was utterly 
unreliable and untrue. The High Court agree with this 
finding, as to the justice of which there can be no doubt, 


The third question, viz.,as to whether the Rani had authority 
from her husband to adopt the defendant, gives rise to 
the point which has been argued before their Lordships, The 
Rani contends that the authority conferred upon her by her 
husband did not extend, according to its strict wording, 
beyond the adoption of a second boy in case the first 
adopted son should die, and that such authority was, there- 
fore, exhausted by the adoption of Ram Sarup, Their Lord- 
ships are of opinion that this was not the true effect of the 
authority, in fact, conferred upon the Rani, She may not 
have remembered with precision the words used by her 
husband on his death-bed, but whatever the exact words 
may have been, undoubtedly the effect they then produced. 
on her mind, and on the minds of those about her, was that 
which she set forth in her statement in BaldeeySingh’s action, 
viz, “that her husband had not limited the authority to make 
such adoption to one, two, three or four sons.” ° 
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That is the meaning on which she has consistently acted 
until her quarrel with the respondent, and the words ascribed 
to her husband, according to her recollection, in the deed 
of adoption, have always, until this litigation, been regarded 
by her, and her advisers, as intended to express a general 
authority, What the deceased Rajah intended was that, if 
necessary, “some boy” should be adopted to him “so that 
he might perform my skradh ceremony, and yours, and 
perpetuate my name, and after your death become tlre 
absolute owner and possessor of the whole of my estate,” 
but in expressing this intention he saw that it might be 
defeated by death if construed in a restrictive sense as 
meaning some “one” boy, so he went on to deal with that 
contingency by directing, in substance, that effect was, in any 
event, to be given to the general intention, and if one boy 
died, another boy was to be adopted. The Trial Judge did 
not expressly decide this question of fact. He found, as did 
the High Court, that in the circumstances of this case the 
Rani was estopped from alleging want of authority. 


Their Lordships, in reviewing the facts of the case, are of 
opinion that the question may well be decided as one of fact 
on the Rani’s own statements without recourse to the 
doctrine of estoppel. In their view she was speaking the 
truth in Baldeo Singh’s action when she was pleading as to 
her authority. Their Lordships, however, do not differ from 
the courts below in the view they have taken as to the appli- 
cability of the doctrine of estoppel in this case. Of course, 
the estoppel pleaded against the Rani must be taken as 
purely personal, It does not bind anyone who claims by an 
independent title, but in view of the decision now given, that 
the respondent was, in fact, duly adopted, further litigation 
on the point may be taken as happily out of the question, 
So far as the Rani hereself is concerned, it would indéed be 
difficult to have a stronger case of estoppel. She has asserted 
her authority in the most solemn manner under her hand 
and seal, and her conduct both before and after that assertion 
has beén ofa like unequivocal character. She could not 
now be allowed fô change her story without grave injustice 
ensuing to those who have acted in reliance upon her 
deliberate and repeated representations, The respondent is 
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now severed from his natural family ; he has undergone a 
change of social status which may or may not-be beneficial to 
him, but which has certainly so altered his mode of life as to 
make a relapse into his former condition a grievous hardship 
upon him. He and his friends have beén driven to expenses 
in the maintenance of the privileges with which the Rani 
purported to endow him. He married on the faith of his 
adoptive mother’s word, and no doubt his creditors who have 
sold him goods or lent him money in like reliance on her 
good faith. 

Under these circumstances the Rani’s argument that the 
doctrine of estoppel does not apply because the defendant 
could show no loss or detriment, is without any substance 
whatever, and she must be held to her word and to the results 
of her conduct. i 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 


T. L, Wilson & Co., Solicitors for the appellant. 
Barrow, Roger and Nevill, Solicitors for the respondent. 
J.M. P. Appeal dismissed. 
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RASHID-UN-NISSA 
versus 


MUHAMMAD ISMAIL KHAN AND ANOTHER,* 


Mortgage—Decree on morlgage—Decree set aside as against one mort- 
gagor—Second suit to recover proportionate share of the debt 
maintainable, 


One S executed a mortgage in favour of A. S died leaving him 
surviving two daughters, a brother, and an illegitimate son. A assigned 
the mortgage to the sons of the brother of S, and the##brought a suit upon 
foot of the mortgage against the daughters and the illegitimate son of S 
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for sale, which suit was decreed. Thereupon X, one of the daughters of 
S, brought a suit to set aside the decree so far as she was concerned, and 
she succeeded in the Privy Council, her share having been restored to her 
under the Privy Council decree. The plaintifs now brought a suit to 
recover from Rashid-un-nissa’s share of the mortgaged property her pro- 
portionate share of the mortgage debt. Æeld, that the suit to recover 
from R’s share the proportionate share of the mortgage debt was main- 
tainable. 

First APPEAL from a decree of Maulvi Muhammad 
Husain, Additional Subordinate Judge of Meerut. 


One Sardar Khan mortgaged his three biswas out of his 
ten biswas in the village Gessupur to one Achal Das on 31st 
January, 1882. He died sometime in May, 1888, leaving two 
daughters, Rashid-un-nissa and Ulfat-un-nissa, a brother, Mau- 
ladad Khan and an illegitimate son, called Abdul Majid. Before 
his death, Sardar Khan executed a deed of gift in favour of 
his son on 27th March, 1888, of one biswa in the village. After 
his death there was an arbitration among his heirs and in the 
distribution of the property Rashid-un-nissa, who was a minor 
at the time and was represented by her sister, got 234 biswas 
instead of 3 biswas her share under the Mahomedan law, and 
her sister received an equal share. Mauladad Khan also got one 
biswa and odd and Abdul Majid, who was no heir under the 
Mahomedan law, got 2 biswas and 12 biswansis. The award 
was dated 12th June, 1889. On the 8th April, 1889, the bond of 
January, 1882, was assigned by Achal Das to Ismail Khan, Taj 
Mohamad Khan, Nyaz Mohamad Khan and Dost Mohamad 
Khan, the four sons of Mauladad Khan, Nyaz Mohamad was 
married to Rashid-un-nissa, The assignees brought a suit on 
the bond on 4th January, 1894, against the two daughters of 
Sardar Khan and against Abdul Majid and got a decree on 
28th August, 1894. The decree was satisfied in part by Ulfat- 
un-nissa and Abdul Majid who transferred their shares under 
the award to the four assignees by sale deeds bearing date 
August, 1897. So far as Rashid-un-nissa’s share of liability 
was concerned, the other 3 sons of Mauladad Khan sold their 
interests in the decree to Nyaz Mohamad Khan, the husband of 
Rashid-un-nissa, and in consideration got a bond from him, 
dated 19th August, 1897. Rashid-un-nissa then brought a suit 
for setting aside the award and the decree on the ground that 
she had not been properly represented in those proceedings, 
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and her suit was finally decreed by the Privy Council in July, 
1909, 

(Vide Rashid-un-nissa v. Mohamad Ismail Khan, [1909] 31 AIL, 572), 
and she was given her full share, że., 3 biswas, in the property 
of her father, the award and the decree being declared not 
binding onher. In the meantime a suit was brought against 
Nyaz Mohamad Khan on his bond of 17th August, 1897, but 
it was dismissed on 29th November, 1909, after judgment of 
Privy Council in Rashid-un-nissa's case on the ground that 
there was no consideration for the bond, 


Noy this suit was brought by two of the brothers of Nyaz 
Mohamad Khan against Rashid-un-nissa for the proportion of 
mortgage money due on bond of 1882, chargeable against 
her share of the property. The claim was minus the share of: 
Nyaz Mohamad Khan in the amount due, Out of the 3 
biswas originally mortgaged, her share was 16 biswansis and 
odd, Abdul Majid was also made party to the extent of ten 
biswansis. 


Nawab Abdul Majid, for the appellant. 


The decree of 1894 was still subsisting, it was agairfst the 
two sisters and Abdul Majid. 


[CHAMIER, J.—The claim was split up when the four bro- 
thers brought the suit.] 

Yes, but the decree was a joint decree. It was against the 
entire property mortgaged and could have been recovered 
from any one ofthem. The Privy Council did not set aside 
the decree, it was only declared not binding on Rashid-un- 
nissa. The decretal money could be realised from the 
other two, and then they could come for contribution against 
Rashid-un-nissa, They have got a decree for Rs, 4000, they 
cannot get another decree, 


(RICHARDS, C. J.—I am not sure that the Privy Council 
did not set aside the entire decree. | f 

But they did not. This is manifest from the report in 
L L. R, 31 All, 572. 


[CHAMIER, J.—Under section 60 of the Transfer of Proper- 
ty Act, Rashid-un-nissa and Ulfat-un-nissa and Abdul Majid 


could have sued for redemption.] ‘ 


1 
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Yes, but the question ‘is of the decree against the other two, 
is still subsisting, if it is, this suit is not maintainable, 


[BANERJI, J.—The amount of decree was specified against 
each of the three.] 


Rashid-un-nissa held only 21% biswas under the award, 
Abdul Majid held more under the award than his share, and 
paid more than his due. We claim benefit of that payment. 
The plaintiffs cannot claim that from us over again. 


Rahmat Ullah, for Ghulam Mujtaba (Motilal Nehru with 
him), for respondent, was not called upon to reply. 


The following judgment of the Court was delivered by 


BANEBRJI, J.—The suit out of which this appeal has arisen, 
was brought to enforce a mortgage of the 31st of January, 
1882, executed by one Sardar Khan, in favour of one Achhal 
Das, under the following circumstances, The property com- 
prised in the mortgage was 3 biswas out of 10 biswas. Sardar 
Khan died in 1888, leaving him suviving two daughters, a 
brother and an illegitimate son. The appellant, Rashid-un- 
nissa, is one of those daughters. The mortgage of the 31st of 
January, 1882, was assigned by Achhal Das, the mortgagee to 
the plaintifis and their brothers who were the sons of Maula- 
dad Khan, the brother of Sardar Khan, The plaintiffs, in 
1894, along with their brothers, brought a suit upon their 
mortgage, against the two daughters of Sardar Khan and 
against Abdul Majid, his illegitimate son, and they obtained 
‘a decree on the 28th of August, 1894. In 1897, Rashid-un-nissa 
brought a suit to have this decree set aside. We may 
mention that before the suit of 1894 was brought, an arbitration 
award had been made under which certain shares were allotted 
“to the daughters, the brother and the illegitimate son of 
Sardar Khan. The object of Rashid-un-nissa’s suit was to 
have the decree and the award set aside in so far as they 
affected her interests. She obtained a decree from the Privy 
Council in 1909, and under that decree she was restored to 
possession of three biswas out of the 10 biswas owned by 
Sardar Khan. After the passing of the Privy Council 
decree, to whjch we have referred, the plaintiffs, who are two of 
the assignees of the bond of 31st of January, 1882, brought 
the suit qut of which this appeal has arisen, and they seek to 
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recover from Rashid-un-nissa’s share ot the mortgaged pro- 
perty her proportionate share of the mortgage debt. 
The court below has decreed their claim. 


It is contended here that as the plaintiffs had already 
obtained a decree on the mortgage of 1882, they could not 


` maintain a second suit on the basis of the same mortgage, 


and the foundation for the contention is that the decree 
obtained in 1894, was a joint decree against the whole of the 
mortgaged property, and could be enforced against any part 
of that property, and is, therefore, capable of enforcement as 
against the property of the heirs of Sardar Khan, other than 
Rashid-un-nissa, present appellant, for the full amount alleged 
to be due for her share of the mortgage debt, 


On referring to the decree we find that the prayer in the 
suit in which it was passed was that for the amount claimed, 
the mortgaged property should be ordered to be sold accord- 
ing to the specification given in the plaint, and in the speci- 


_ fication given at the foot of the plaint, the share of each 


heir is separately specified. In the decree also the share of 
each heir is separately specified, as also the amount of demand 
against each of those shares. This was a natural claim in 
view of the fact that the integrity of the mortgage had been 
broken up by reason of the plaintiffs having acquired the 
share of their father Mauladad Khan, which was also liable 
for the mortgage debt. It further appears that the plaintiffs 
had purchased at auction another part of the mortgaged pro- 
perty. So that it is mainfest that the mortgage did not 
subsist as one indivisible mortgage, but each of the persons 
liable was only liable to the extent of his or her proportionate 
share of the debt. It is manifest that it was for this reason’ 
that the plaintiffs in the suit of 1894, claimed from each heir a 
proportionate part only of the mortgage debt and sought to 
bring to sale the share of that heir only for the realization of 
that part This was the claim which was decreed, and there- 
fore we must hold that the decree was in effect a separate 
decree against each of the heirs for the proportionate liability 
of that heir, That being so, Rashid-un-nissa’s share was 
according to that decree liable for her proporticnate share of 
the mortgage debt. By the decree of the Privy Council 
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obtained-by her, that decree having been set aside, the plaintiffs 
are entitled to recover from her the portion of the mortgage 
debt for which she is liable. 


It is next urged that the court below ought to have given 
credit to the appellant for any amount which Abdul Majid 
may have paid in excess of his quota of liability. This con- 
tention is, in our opinion, untenable, and the view taken by 
the court below in regard to it, is correct. 

We, accordingly, dismiss the appeal with costs. ` We 
extend the time for payment of the mortgage money for a 
period of six months from this date, 


S, M. Appeal dismissed. 
FULL BENCH. 
Si THAKUR DIN RAM AND. ANOTHER 
versus 
HARI DAS.* 


Memorandum of appeal—Preseniation at the Judges residence after 
court hours—Last day of limitation. 


Held, that the presentation of a memorandum of appeal at the Judge’s 
private residence after court hours on the last day of limitation, and 
which the Judge accepted was a sufficient presentation for the purposes 
of limitation, 


SECOND APPEAL from a decree of J. H. Cuming, Esq., 
“District Judge of Jaunpur, confirming a decree of Babu 
Harihar Fershad, City Munsif. 

The plaintiff's ‘suit was decreed by the first court on 
December 23, 1910, judgment being delivered at about 4 
P, M. The courts were closed for the Xmas vacation from 
December 24, 1910, to January 13, 1911, both days inclu- 
sive. The defendant applied for copies of judgment and 
decree on Jagyary 14, 1911, the day the court re-opened and 
presented the appeal on January 27, IQII, at 4-50 P. M., to 
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the District Judge at his house, The last day for filing the 
appeal was January 27, ifthe time during which the courts 
were closed (vz, December 24, 1910, to January 13, IQII) 
were not excluded. The District Judge on January 28, 
noted the fact of presentation the day before and admitted 
the appeal, subject to objections at the hearing. At the 
hearing on the objection of the respondent, the District Judge 
held that the presentation at his private residence was not 
a valid presentation and the appeal was time-barred. 


Plaintiffs appealed. 
On the appeal coming on for hearing before KARAMAT 


HUSAIN and CHAMIER, JJ., they referred it to a larger Bench 
by the following order :— 


Referring Order. 


KARAMAT HUSAIN AND CHAMIER, JJ.—“ The question 
for decision in this second appeal is, whether, as held by the 
lower appellate court, the defendant’s appeal to that court 
was barred by limitation. Ifthe appeal was barred by limi- 
tation, the further question arises whether the District Judge 
should have considered whether the defendants had sufficient 
cause for not filing the appeal within limitation. 


The suit was decided by the Munsif on the afternoon of 
December 23rd, 1910. The Civil Courts in the district were 
closed from December 24th till January 13th, When the 
courts re-opened on January 14th the defendants applied for a 
copy of the judgment and decree and obtained it in five days, 
The appeal to the lower. appellate court would have been in 
time if presented on or before January 27th, 1911, On the 
last mentioned date the defendant’s pleader took the appeal* 
to the District Judge’s house and there presented it to him at 
4-50 P.M. He received it and took it to court with him 
on the following day. It was then discovered that there was 
a deficiemncy of six annas in the court-fee on appeal. That 
was made good at once and nothing turns on that. 

The appellants contend that the appeal was presented 
within time both because it was received by the District Judge 
within limitation, though after the usual court hours and 
at an unusual place, and because the period during which the 
courts were closed, should be treated as part of the time re- 
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quisite for obtaining copies of the judgment and decree. On 
the first point the decision of this court in Jat Kuar v, Heera 
Lal (*) is against them. On the second point the decision of 
the Madras High Court in Saminatha v. Venkatadutta (°) is 
in their favour, but seems to me to be inconsistent with the 
decision of the Full Bench of this Court in Bechi v. Aksan- 
ullak ($) by which we are bound and which, we think, is 
correct. 


As at present advised, we are of opinion that the decision 
in Jai Kuar v, Heera Lal,is erroneous and should be overruled, 
We think that it is clear that a Judge is not bound to receive 
an appeal after court hours at his private house, but that if 
he does so, it should be held thatthe appeal has been present- 
ed to him for the purposes of limitation. 


We direct that the record of the case be laid before the 
Hon'ble Chief Justice, with a view to its being placed before 
a larger Bench. 


We have considered the question whether the Judge 
should have enquired whether the defendants had sufficient 
eause for not presenting the appeal within time. It appears 
to us that it was not his duty. to do so. He was not asked 
to do so, and there was no affidavit before him as to the facts, 
The affidavit filed in this court cannot be used for the pur- 
pose of establishing facts which might have been but were 
not placed before the District Judge. In the circumstances 
we are unable to hold that the appellants have established 
sufficient cause for not presenting their appeal before the 
time at which it was actually presented.” 


. The appeal was then argued before a Full Bench. 


Peary Lal Banerji, for the appellants. 


The appellants were entitled to exclude the period within 
which the courts were closed for the vacation as time requi- 
site for obtaining copies. The application for copies was 
made at the very earliest opportunity that it could be made, 
and it was not possible for the appellants to apply for copies 
earlier, when „the judgment was delivered after 4 P.M, on 


G) 7 N-W. Pu H. C. Ro 5. (2) [1903] I. L. R, 27 Mads 21. 
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the 23rd Deecmber. According to the rules prevailing with 
lower courts, applications for copies are not received at that 
hour of the day, and it is a well-known principle of law that 
if the parties are prevented from doing a thing in court on 
a particular day not by their own act or omission but by the 
act or omission of the court, they are entitled todo it at the 
first opportunity, and their act will be deemed to have been 
done at the earliest period of time at which it could have 
been done. As the appellants applied immediately on the 
re-opening of the court on the 14th January, the law must 
attribute to them the intention of applying on the very day 
judgment was delivered if it were possible for them to do so. 
The matter would have been different if the appellants had 
waited one day even after the re-opening of the courts to 
apply for copies. He would not then have been entitled 
to the benefit of the exclusion of the holidays. The time 
required for obtaining copies must in each case be a question 
of fact depending on the circumstances of each particular 
case, as was correctly laid down in 

Thanamal v. Bikalé, [1894] Punjah Record, 6. 
Under identical circumstances the Madras High Court had 
ruled that the vacation ought to be excluded. 

See Saminatha Ayer v. Venkata Suba Ayer, (1903] 27 Mad., 21. 

This case was not at all at variance with the principle 
underlying the Allahabad cases as that court expressly laid 
down that—under the special circumstances of that case, 
which were identical with those of the pres nt case,—the 
vacation ought to have been excluded as being a portion of 
the time required for obtaining copies, This Court, it is true, 
has held in Full Bench that the time required for obtaining 
copies did not begin to run till the application was actually 
made. 

` See Bechi v. Aksan-ul Khan, [1889] 12 All, 461 (F, B) 

In the first place the point for decision in the present 

case did not arise in that case and the remarks were only 


i gbiter dicta. 


_It further pre-supposed that it was possible for the party 
to apply for copies at an earlier period and did not purport 
to deal with a case where it was not possible fora party to 
apply earlier. In fact, MAHMOOD, J., in dealing with an hypo- 
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thetical case similar to the present, was of opinion that the CIVIL. 
application would, under those circumstances, be presumed EF 
to have been made before the holidays. All the remarks in —_ 
the above case must be read as subject to the facts of that a i 


particular case. And in a later case many of those remarks 4 a l 
were-held to be odtter dicta and not binding. ee 


~ 


Stadat-un-nisa v, Mahammad, [1897] 19 Al., 342. 

As to the next point, it was open to the District Judge 
to ‘accept an appeal in court after the usual court hours, It 
was also open to the District Judge to hold his court during 
court hours at his private residence, and there was no reason 
to suppose that the District Judge had no jurisdiction to 
accept an appeal at his private residence after court hours, 
It was, of course, open to the District Judge to refuse to do 
anything at home, but having accepted the appeal, it was not 
open to the other side to object. The case of 

` Janki Koer v. Hira Lal, [1876] N.-W. P., H. C., Rep., 5, 

was wrongly decided. 


Purshottam Das Tandon, for the respondents, 


[RICHARDS, C. J.—We want to hear you on the question 
as to whether the appeal was validly presented at the house 
of the District Judge. ] 


The question whether the appeal if presented after the 
usual court hours was yet within time, if presented before 
the day had expired depended on the meaning that would 
be given to the word ‘day,’ If ‘day’ meant the usual calendar 
day of 24 hours, parties would be entitled to present suits and 
applications up to 12 o'clock in the night, and yet there are 

‘ absolutely no arrangements made for the receipt by any 
officer of such appeals and applications at such unusual 
hours. The word ‘day’ could only mean the court day 
consisting of the hours as fixed by this court. The District 
Judge after he had left court ceased to be a District Judge 
and was only a private individual. 


[CHAMIER, J.—Suppose a court is closed at 11 o’clock 
on account of the death of a certain person, would the Judge, 
if he went home immediately, have no jurisdiction to enter- 
tain appeajs and application after that hour.] 
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In such cases arrangements are generally made, In the 
present case the District Judge, while at his house, was only 
an ordinary individual, and by accepting the appeal he could 
not constitute himself a District Judge. Moreover, he passed 
no order then and there but simply received the appeal and 
acted as the hard to present the appeal on behalf of the 
appellant on the next day in court. He never purported to 
exercise any judicial function as District Judge when the 
appeal was presented. To take an illustration, if the District 
Judge were abused at home, he could not constitute himself 
a court for the purpose of instituting contempt proceedings. 
He could not any more constitute himself a court for the 
purpose of receiving the appeal. 


Peary Lal Banerji not called on to reply. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—The facts of this case cre as follows :—~ 
The Munsif delivered judgment in this case on the evening of 
the 23rd of December, 1910, allowing the plaintiffs claim in 
full. The Christmas vacation began the next day agd the 
court did not re-open till the r4th of January, 1911, after the 
Muharram holidays. The appellant applied for a copy of the 
judgment and decree on the 14th of January and obtained 
it on the 19th. On the evening of the 27th of January, he 
handed an appeal to the District Judge at his private resi- 
dence. If this can be deemed a sufficient presentation of the 
appeal, the appeal is within time. The District Judge dismissed 
the appeal as barred by limitation, on the strength of the ruling 
in Jai Kuar v. Heera Lal (') In our opinion the appeal must 
be deemed to have been presented within time. No doubt, 
the learned District Judge might have refused to receive the 
appeal out of court hours, but he did not think fit to do so, 
He received the appeal and subsequently made an endorse- 
ment on it, showing that it had been presented to him at 4-50 
P. M. on the 27th January, and stating that it would be ad- 
mitted if it was found to be within limitation and the other 
requirements of the law had been complied with, No reasons 
are given in the ruling of this Court referred to above, and 
we do not think that it should be followed. It is a matter 


(1) 7 N. W. Pa, H. CRys5. e 
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of common knowledge that applications are in cases of emer- CIVIL. 

gency made to Judges at their private residences, and are ite 

received by them. It is impossible to hold that Judges act — 

in such circumstances without jurisdiction. The present case ae Pin 

was one of emergency. The 27th of January was the last ve l 
Hari Das. 


day of limitation for the appeal. In our opinion the learned PENA 
District Judge was justified in receiving the appeal at his Richards, C. J. 
private residence and the appeal must be deemed to have 

been presented within time. The District Judge was right 

in following the ruling of this Court, but for the reasons which 

we have given, we think that that ruling was erroneous, We 

set aside the decree of the District Judge and remand the case 

to him with directions that the appeal be restored to the 

pending file and disposed of according to law. Costs here and 

hitherto will be costs in the cause. 


A. C. M. Appeal decreed—Cause remanded. 
FULL BENCH. CIVIL 
Jaen 1912. 
SHEO NARAIN May, 11, 
RICHARD, C. J. 
5 VETERS, BANNER Jh z 
JANKI PARSHAD AND OTHERS.* TUDBALL, J, 


„Sindu Law—Mitakshara—Purtition against father by son— Suit fore 
Whether grandmother entitled to share—‘ Mata.’ 


In a suit for partition brought by a Hindu against his father and bro- 
ther of joint family property under the Af#/akshara school of the Hindu 
law, the grandmother is not entitled to a share. 

Yajnavaikya and the author of the Mttakshara make a distinction 
between partition during the life-time of the -father and partition after 
his demise. In the former case a share is allotted to the wife of the — 
father ; in the latter to the szofer of the sons effecting the partition. 

First APPEAL from a decree of Pandit Mohan Lal Hukku, 
Subordinate’ Judge of Cawnpore. 


oF A. No, 178 of 1910. 


CIVIL. 


—— 


1912. 


Sheo Narain 


v. 
Janki Parshad, 


750- HIGH COURT. [A LJ. R.- 


Suit for partition. 


The present suit for partition of the family property was 
brought by one Sheonarain against his father and brother (by 
another wife), claiming 14rd share. The mother and the grand- 
mother and the son of the plaintiff were subsequently added 
as parties on objection taken by the defendant. The defence 
among other defences was that the grandmotber of the plaintiff 
was entitled to a share also. The learned Subordinate Judge 
gave a share to the grandmother and decreed the plaintiff's 
suit. Hence this appeal by the plaintiff. 


The only question referred to the Full Bench was—whether 
a grandmother in a Mitakshara family is entitled to a share 
on partition of ancestral property, which the grandsons seek 
to obtain. 


Sundarlal (with him Mahomed Ishaq), for the appellant, 
submitted that in Hindu Law, there are two classes of writers, 
one represented by Yajnavalkya, who give a share to father’s 
wives and the other represented by Vyas who give a share 
to mother (which includes a grandmother but not a step- 
mother), Yajnavalkya uses the word “ father’s wives” Which 
cannot-include a grandmother. The share which is assigned 
to the mother is in lieu of maintenance. 

[BANERJI, J.—Is not a grandmother entitled to main- 
tenance? | 

There are others too who are entitled to maintenance, but 
no share is assigned to them. Yajnavalkya in Chapter II, 
verse I14-115, says that a father may separate his sons at his 
pleasure, and if he makes the allotments equal, his wives to 
whom no stridkan has been given, must be made partakers 
of equal portions, This text clearly shows that the only 


‘persons who are entitled to a share at partition between father 


and sons are the father’s wives. Yajnavalkya nowhere gives 
ashare to the grandmother. As a general rule in Hindu 
law, females are not entitled to any share, but the text 
here directs that the mother should get the share and 
thus it makes an exception in favour of the mother, The 
females only get in the absence of males,, Mitakshara, 
which is a commentary on Yajnavalkya, also in Chapter 
I, section H, placitum 19). says, that father’s wives’ are 
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partakers of equal portions, but allots no share to the 
grandmother. Viramitrodaya, which is a commentary on the 
Mitakshara, deals with partition in Chapter II, part I, and 
in placitum 19, quotes Yajnavalkya, Vyas and other writers, 
and says in the end that step-mother does not get a share 
and makes no mention of the grandmother. Subodhini and 
Balambhattai also do not assign any share to the grandmother. 
~The Madan Parijata gives a share to the mother but not to 
the grandmother. Thus, it appears, that so far as authorities 
of the Benares school are concerned, none of them give a 
share to the grandmother. There are authorities which gave 
a share to the grandmother, but they are applicable to Bengal 
only, As to case law, the only case of Allahabad is that of 
Radha Kishenman v, Backhaman, [1880] 1. L. R, 3 All, 118, 
but no authorities have been discussed. The case of ; 
Puddum Mokhee Dossee v. Royee Monee Dossee, [1869] 12 W. R., 409, 
-and 
Rayee Monee Dossee v, Puddum Mokhee Dosses, [1870] 13 W. R, 66, 
are cases governed by Bengal law. In 


Sgeo Dayal Tewaree v Judoonath Tewari, [1868] 9 W. R., 61, 
the point did not arise and is an obiter dictum. The case of 


Stbbosoondery Dabia v, Bussoomutty Dabvia, [1881] ILL, R, 7 Cal, 191, 
and 


Rama Chandra Chakravati v. Sarojini Debi, [1904] I. L. R, 31 Cale 
1065, 


are both cases from Bengal and only Bengal authorities have 


been‘discussed. The case of 
Badri Roy v. Bhugwat Narain Dobey, [1882] I. L. Rọ, 8 Cal, 649, 
is apparently a Mitakshara case, but the decision is based 


on Bengal authorities. 
* S. K. Dar (for Tej Bahadur Sapru, with him Kailash 
Nath), for the respondents, submitted that it was not a specific 
case of a grandmother claiming a share against a grandson, 
but it was a case of a mother claiming against a son. The 
eldest member of the family is the father and the grand- 
mother claimed as mother of the father. She was a member 
of the joint family in her own right. 
[BANERJIeJ—A female is not considered a member of 

the joint family. - She has no right in the joint property] 

She has certain rights, such as that of maintenance. - 
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[RICHARDS, C. J.—In the same way daughters have a 
right of maintenance.] 


The daughter's right ceases when she on marriage walks 
out into another's family. 


There are some authorities which use the word mother 
and not the fathers wives. Vishnu and Brihaspati use the 
word mother and so does Vyas who includes grandmother 
in the word mother. In any case, the grandmother will take 
a share as mother of the father. She may not get any share 
where the partition is between grandsons only, but when one 
of the persons to the partition is the father, she comes in as 
mother of the father. There are no texts which contradict 
Vyas, and assuming that there are, these texts are to be 
reconciled, and the only way to do that is to give the grand- 
mother a share. 

He cited 

Mayne on Hindu law, 7th edition, pp. 650 and 644; Jolly’s Hindu 
law, p. 103 ; Ghose’s Hindu law, p 283 ; Golap Chandra Sarkar’s Hindu 
law, pp. 268 and 270. 

_ Even in Bengal, attempt was made to show that grand- 
mother had no share. In I. L. R, 31 Cal., p. 1065, the argu- 
ments were based on the same principles asin the present 
case, and the Judges on consideration of all texts held that 
the grandmother has a share, 

He cited 

Mandlik's Hindu law, p. 44. 

Sir Francis Macnaghten’s Hindu law, pp. 28, 30 and 52 ; and West 
and Buhler’s Hindu law, pp. 677, 780. 

The judgment of the Full Bench was delivered by 

BANERJI, J.—The question referred to the Full Bench 
is,“ whether on a partition between a father and his sons 
the grandmother, that is, the mother of the father, gets a 
share, according to the Mitakshara as prevailing in ,these 
Provinces.” 

This question has arisen ina suit brought by the plaintiff 
Shiv Narain, against his father, Janki Prasad, and his brother, 
Bishambhar, who are governed by the Benares school of the 
Mitakshara, for partition of joint ancestral property, and 
he claimed athird share. His step-mother, Musammat Ram 
Dei and Musammat Mana, his paternal grandmother, that 
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is, the mother of his father, Janki Prasad, were added as 
defendants. Both of them claimed shares for themselves, 
It was urged in the court below that the grandmother was 
not entitled to a share, but this contention was overruled. As 
there is a conflict of authority on the point, it has been referr- 
ed to us for determination. We may state that the plaintiffs 
father, Janki Prasad, is the only son of his father, Mangal 
Sen, and has no brother or nephews, so that this is not a case 
of partition between the sons and grandsons of Mangal Sen. 


After hearing the arguments addressed to us and consider- 
ing the authorities placed before us, we are of opinion that 
the question referred to us must be answered in the negative. 


The Mitakshara inthe Chapter I, section IJ, §§ 8 and 
9, lays down the rule for partition between the father and 
his sons in the lifetime of the father. [In section VII 
of the Chapter, is stated the rule as to partition between sons 
after the death of the father. In the case of partition in the 
lifetime of the father, the text of Yajnyavalkya is this :— 

“Tf he (the father) makes the allotments equal, his wife, 
to whom no separate property has been given by the hus- 
band or the father-in law, must be rendered partakers of like 
portions ” (Métakshara Chapter, Section II, § 8). 

The author of the Mitakshara expounds the above texts in 
these terms, 

“ When the father by his own choice makes all his sons 
partakers of ‘equal portions, his wives, to whom peculiar 
property had not been given by their husband or by their 
father-in-law,, must be made participant of shares equal to 
those of sons.” 

In both the text and the commentary there is no mention 
‘of the grand-mother and the only female who is declared 
entitled to a share is the wife of the father. The word in 
the original is patnz, t. e„ wife, which can never mean the 
mother of the father. l 

As to partition after the father’s death, section VII, § 
1, of the Mttekshara, is as follows :— 

“ When a distribution is made during the life of the 
father, the participation of his wives equally with his sons 
has been directed, * * * The author now proceeds to declare 
their equal participation, when the separation takes place 

1or 
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after the demise of the father: ‘Of heirs dividing after the 
death of the father, let the mother also take an equal share.” 
(Jajnyanalkya, 123 (a) The word used in this case is, as 
is natural, ‘mother’, the original being Mata. 


It is thus manifest that Yajnyavalkya and the author of the 
Mitakshara make a distinction between partition during the 
lifetime of the father and partition after his demise. In the 
former case a share is allotted to the wife of the father ; in the 
latter to the mother of the sons effecting the partition. A 
text of Vyasa is quoted in the Virmitrodaya, the Vyavahara 
Mayukha, the Saraswati Vilasa and other works to the follow- 
ing effect :—“ The father's sonless wives, however, shall be 
made equal sharers ; as also the paternal grandmothers, for 
they are declared to be equal to mothers.” And this text 
is relied upon as an authority for the allotment of a share 
to the grandmother. It must be borne in mind that Vyasa 
evidently refers to the case of a partition between sons after 
the demise of the father, when the other of those effecting 
the partition gets a share, and declares that grandmothers 
being “ equal to mothers” are like the mother entitled to a 
share. This text cannot apply to the case of partition in the 
father’s lifetime when his wife ( patni ) getsa share. There- 
fore, if in any case the grandmother would be given a share, 
it would be in the event of a partition between sons after the 
father’s death. On this point we express no opinion, as the 
case before us is not one of partition after the father’s de- 
mise. No other text has been cited to us, and we can find 
none, which supports the contention that when.in the father's 
lifetime a partition takes place between him and his sons, 
the grandmother of the sons, that is, his own mother 
should be allotted a share. The Vyavastha Chandrika by 
Shyma Charan Sarkar was referred to ina case decided 
by the Calcutta High Court to which we shall pre- 
sently refer. The learned author, on p. 356, Volume II, Part I, 
states the rule deducible from the authority of text writers ` 
in these terms :—“ When a paternal grand-father’s estate is 
divided by grandsons, the paternal grandmother is to have 
a share equal to that of a grandson,” and he cjtes the text of 
Vyasa referred to above and a passage in Strange’s Hindu law, 
It is clear from the context and from the position ofthe above 
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passage, as compared with what precedes, that the learned 
author was referring to the case of partition among grandsons 
after the death of the father and not to the case of partition 
in the life-time of the father, We are, therefore, unable to 
hold upon the authority of the texts of sages and commenta- 
tors that upon a partition between the father and his sons the 
mother of the father gets a share. The reason for the rule 
seems to be that the mother of the father should look to her 
own son for support and maintenance. 


CIVIL. 
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Banerji, J. 


The view which we have taken above was adopted by this - 


Court in Radha Kishenmanv. Bachchaman ('). The learned 
Judges gave no reasons for their opinion but assumed that 
the grandmother does not get a share. 


The contrary opinion was held by the Calcutta High 
Court in Badri Roy v. Bhagwat Narain Dobey (2). The learn- 
ed Judges apparently followed the ruling in Shibd0 Soondery 
Debiav. Bussoomutty Debia (3) which was a case under the 
Dayabhaga law of the Bengal School, and not a case govern- 
ed by the Mitakshara. They also rely on the passage in the 
Vyawastha Chandrika which we have quoted above. As 
we have already pointed out, that passage does not support 
the view of the learned Judges. Weare, therefore, unable, 
with all deference, to agree with them. 

No other case to which the Mitaéshara law of the Benares 
school applies has ‘been cited before us or referred to in the 
judgment of the court below except the case of Sheodayal 
Tewari v, Judoo Nath Tewari (*) which was undoubtedly 
a Mitakshara case, but all that the learned Judges say in it 
is that “the mother or grandmother, as the case might be, 
is entitled to a share, when sons or grandsons divided the 
family estate between themselves.” -This dictum is inappli- 
cable to the present case which is not one of partition bet- 
ween sons and grandsons. 


For the reasons stated above, we are of opinion that 
upon a partition between the father and his sons, the grand. 
mother, that is, the father’s mother, does not get a shares 
in.the case ofa family governed by the Benares school of 
the Mitakshara law. This is our answer to the reference. 


(1) EA LL R,3 Al, 1218. (2) [1883] 1. L. R., 8 Cal, 649. ` 
(3) (1882] L L. Rẹ 7 Cak, 191 (4) f1867] 9 W. R., 6r. 
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HAYAT ALI 
Versus 


MUHAMMAD SADIQ AND ANOTHER.* 


Registration Act—~Section 77—~Maintatnability of suit— Refusal to 
register for not summoning witnesses under section 36 of the Act. 
Where a document was presented for registration to the Sitb-Regis- 

trar after the death of the executant and the registration was refused on 
the ground that heirs of the deceased executant were not summoned 
under section 36 of the Registration Act and the, order of refusal was 
upheld by the Registrar on appeal. Ae/d that a suit to have the docu- 
ment registered was maintainable under section 77 of the Registration - 


Act. 


a 

FIRST APPEAL from the decree of Maulvi Muhammad 

Shafi, Subordinate Judge of Saharanpur, dismissing the claim 
of the plaintiff. 


The facts of the case are as follows :— 


The plaintiff, on the 7th January, 1910, presented a sale 
deed, dated 29th December, 1909, for registration, to the Sub- 
Registrar. The deed purported to have’ been executed by 
one Muhammad Bakar. The executant died on the 5th 
January, 1910. The plaintiff presented the application under 
section 30 of the Registration Act. The District Registrar 
declined to take action under that section and directed the 
applicant to go to the Sub-Registrar. The Sub-Registrar re- 
fused registration on the ground that the heirs of the deceasetl 
executant had not been summoned under section 36.of the 
Registration Act. An appeal was preferred to the Registrar 
which was dismissed. The plaintiff then filed the present 


- suit.on the 12th March, 1910, in the Civil Court, praying for 


a decree directing the registration of the said sale-deed. . The 
lower court dismissed the suit on the ground that the plaintiff 
not having complied with all the requirementg of the Regis- 
tration Act, the suit was not maintainable, ” 


eF, A. No, 327 of gto. © U ve 
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The plaintiff appealed. 
S. Abdul Raoof, for the appellant. 


It was not incumbent upon the appellant to make an 
application under section 36 in order to ‘qualify himself 


for bringing a suit under section 77 of the Registration Act. ° 


Registration having been refused under section 76 on appeal 
to the District Registrar, the plaintiff could bring the suit 
under section 77 of the Act. He relied on 

Kanhaya Lal v. Sardar Singh, [1907] I. L. R., 29 All., 284. 

Sajit-ullah Sirkar v. Hast Khosh Mahamad Sirkar, [1886] 1. L. Ra 
13 Cal., 264. 

Udit Upadhyay. Imam Bandi Bibi,[1902] 1. L. R, 24 All, 402, 
(distinguished). 


Aga Haider (with him O'Conor, Muhammad Ishaq and 
Shafi us-sainan), for the respondents, referred -to sections ` 


35, 72, 73, 74, 75, and 76, and contended that section 77 
should not be isolated from the other sections of the chap- 
ter, It should be read along with the four preceding sections 
whose existence it pre-supposes. The evidence on the record 
leaves no doubt that it was a case of denial of execution and 
as there was no enquiry under section 34, the suit does not 
come under section 77. He relied on 

Lakhimoni Chaudharin v. Akroomont Chaudharin, [1883] 1. L. R. 9 
Cal., 851. , > 

Kunhimmu v. Viyathanima, [1884] I. L. R, 7 Mad, 535. 

. Venkatasami v. Kristayya, [1893]I. L. R., 16 Mad., 341. 

Udit Upadhya v. Tmam Bandi Bibi, [1902] I. L. R., 24 Al, 402. 

Kanhya Lal v. Sardar Singh, [1907] 1. L. Ry, 29 All, 284 (distin- 
guished). 

S. A. Raoof, not heard in reply. 

The following judgment of the Court was delivered by 


GRIFFIN, J.—This appeal arises out of a suit instituted by 
the plaintiff under the provisions of section 77 of the Regis- 
tration Act to enforce the registration of a deed of sale. The 
deed of sale is said to have been executed by one Muhammad 
Bakar, on the 29th of December, 1909. He died on the 5th 
-of January, 1910, The document was presented for registra- 
tion by the vefdee, the present appellant, at the office of the 
Sub-Registrar on the 8th of January, 1910. The Sub-Regis- 
trar, on the 15th January, for reasons, which appear in his 
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order set out at page 2 of the respondents book, refused 
registration. The plaintiff appealed to the District Registrar, 
who, on the 4th of March, 1910, dismissed the appeal. This 
suit was instituted on the 12th of March, 1910. The court 
below has dismissed the suit on the ground that the plaintiff 
had not performed the preliminaries of procedure and con- 
ditions necessary to entitle him to the remedies and reliefs 
provided for in section 77. The plaintiff appeals. We have 
considered the order of the Sub-Registrar refusing registra- 
tion and the order of the District Registrar dismissing the 
plaintiff's appeal. We are satisfied that registration of the 
document was refused on grounds other than denial of 
registration, An appeal, therefore, lay to the District Re- 
gistrar, and he in his turn having refused: to register the 
document, the plaintiff was under the provisions of section 
77 entitled to file a suit in the civil court for a declaration 
of his right to have the document registered. The question 
as to the genuineness of the document and its execution can 
be tried by the lower court. The arguments in which the 
learned counsel for the respondents supports the decision 
of the court below proceed on the assumption that registra- 
tion of the document was refused on the score of denial of 
execution, As said above, it is clear from the order of the 
Sub-Registrar that registration was refused not on the ground 
of denial of execution. It appears also that the plaintiff, 
after dismissal of his appeal, made a further application 
under the provisions of section 30 of the Registration Act, 
to the District Registrar, for registration of the document. 
We are not aware of any provisions which would entitle 
the plaintiff to make a fresh application for registration after ` 
his appeal has been dismissed. The plaintiff had a right 
of suit by:reason of the dismissal of his appeal. He could 
not lose that right by reason of the subsequent order of 
the 7th of March, 1910, in which the District Registrar refused 
to take any action under section 30. The appeal is allowed, 
the decree of the court below is set aside, and the case will 
go back and be re-admitted to its original number in the 
register and tried on the merits, Costs in this appeal will 
be costs in the cause. 


A.C. M, Appeal allowed. 
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ADANKI TELI AND OTHERS 
VEVSUS 
MOTI CHAND AND OTHERS,* 


Lease—Granted after decree for sale on mortgage in ordinary 
course of managment by morigagor—WNot void. 
Where after the passing of a decree for sale of mortgaged property 
certain leases were granted by the judgment-debtor in the ordinary course 
of management of his estate and not fraudulently, and subsequently the 


estate was, with the permission of the court, purchased for a sum far in 
excess of the decretal money which was fully discharged : 


Held that such purchaser acquired the right of the mortgagee to the 
extent of the mortgage, and such right in the mortgaged property as was 
left with mortgagor on the date of purchase and was consequently not 
entitled to question the alienations made prior to his purchase. 

First APPEAL froma decree of Munshi Chhajju Mal, 
Subordinate Judge of Ghazipur. 


Shit for a declaration. 


The facts were briefly these :—Shah Zahir Alam and an- 
other hypothecated their property. The mortgagees obtained 
decrees for sale. The mortgagors, after the passing of the 
decree for the mortgage, granted perpetual leases of some plots 
and sold some trees standing on the mortgaged property by 
means of registered deeds to the defendants, second party. 
These transactions were in the ordinary course of the manage- 
ment of the property, not fraudulent but genuine. In the 
course of the execution proceedings the mortgagors, judgment- 
debtors, obtained permission of the court under section 305 
of the Code of Civil Procedure, 1882, to effect a private sale of 
the mortgaged property. The property was, accordingly, 
sold to the plaintiffs on 13th September, 1905, for Rs. 72,209, 
out of which the sum of Rs. 42,951 was left with the vendees 
to pay off the decretal amounts in full, These were duly paid 
by the vendees, The sale-deed made no mention of the 
former alienagions but professed to transfer the whole proper- 
ty. The plaintiffs brought the'suit in April, 1910, alleging 


. - * F, A. No. 383 of 1910. 
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that they had no knowledge of the alienations till March, 
1910, and prayed for a declaration that the alienations were 
void and ineffectual as against them, They contended that 
having discharged the mortgagees they were entitled to keep 
the mortgages alive and subsisting in order to protect their 
rights as against the alienees. The Subordinate Judge upheld 
this contention and decreed the suit. The defendants, second 
party, appealed. 


M. L. Agarwala (with Govind Prasad), for the appellants, 
contended that there was nothing in law prohibiting a mort- 
gagor from dealing with the mortgaged property, provided 
only that he did not overstep the limit prescribed by section 
66 of the Transfer of Property Act. The alienations affected 
only a very small portion of the property. They ‘were bona 
fide and prudent transactions. They were effected by register- 
ed instruments, and the plaintiffs must be deemed to have 
had notice of them when they purchased the property. Suffi- 
cient property was left for the satisfaction of the mortgage 
debt ; as was apparent from the fact that the balance of the 
sale-price left after discharge of the mortgage decrees was 
far in excess of the value of the alienated property. By dis- 
charging the mortgage debts the plaintiffs acquired priority 
only to the extent of the mortgages; and as the alienations 
did not prejudicially affect the mortgagee rights or the mort- 
gage security, they were not void as against the plaintiffs. 


Durga Charan Banerjee, (with W. Wallach and Kalindi 
Prasaa), for the respondents, contended that the plaintiffs 
having purchased the equity of redemption and having paid 
off the mortgages were entitled to claim priority and to hold 
up the mortgages as a shield against the alienations made 
subsequently. Their position was analogous to that of auc- 
tion purchasers at a court sale in execution of a mortgage 
decree, There was no difference in principle between the 
rights of an auction purchaser and those ofa private purcha- 
ser who discharged the mortgage debt. If instead of a sale 
the plaintiffs had taken a mortgage and with the mortgage 
money paid off a prior mortgage, there is po question that 
they would get priority. Similarly, by taking a sale and 
paying off the mortgage they obtained priority. « 
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[RicHarps, C. J.—Yes, but only to the extent of the 
mortgages which were paid off; as regards the remainder 
there can be no priority ; as regards that you stand in the 
position of the mortgagor.] 


M. L. Agarwala, not heard in reply. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which 
the plaintiff sought a declaration that certain sale deeds and 
leases were void as against them. One Kesho Das had two 
mortgages, comprising a large amount of property and 
including the property which was the subject-matter of the 
sale-deeds and leases impugned. Kesho Das obtained decrees 
in 1898 on foot of his mortgages. In September, 1905, the 
mortgagors sold the property to the plaintiffs, or their prede- 
cessors in title, for Rs, 72,000 and odd. Out of this purchase 
money, Rs. 42,000 and odd went to discharge the mortgage 
decrees of Kesho Das and a third mortgage and the balance 
amounting to some Rs. 28,000, was paid over to the vendors 
of the plaintiff. It would appear that the property prior to the 
purchase, had been proclaimed for sale in execution of Kesho 
Das’s decrees and sanction was obtained under section 309 of 
the Code of Civil Procedure, 1882, for a private transfer of the 
judgment-debtor’s property. Between the date of the decrees 
but prior to the sale to the plaintiffs, the sale deeds and 
leases in dispute were executed. There is nothing whatever on 
the record to show that there was any fraud on the part of 
the vendees and lessees in these deeds. Most of them were 
made long prior to the purchase by the plaintiffs. The first 
was a Sale deed of two-thirds of a grove, the date of the sale 
being the 21st of July, 1902. The vendors under this deed 
merely took a right to the trees and their produce. They 
took no right in tbe land, and they had to pay ground-rent 
for the land. The consideration for this sale was only 
Rs. 380. The second deed of sale was dated the zoth of 
July, 1904. This was a very trivial transaction relating to 
four trees for which the vendees paid Rs. 50, The terms of 
the sale were Similar to those in the case of the first sale, the 
vendees not acquiring any right to the land itself but merely 
the right to the trees and their produce so long as the former 
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existed. The first lease was dated the 30th of August, 1901. 
It is true the lease was a perpetual one, but the rent was - 
increased from an old rent of Rs. 14 to a new rent of 
Rs, 23-5-3. 

The lease appears to have been a perfectly genuine trans- 
action and was probably the best way of dealing with the 
land, At that time the mortgagors had a very substantial 
interest left in the property. The second lease was dated 
the 27th of September, 1902. The rent in this case was only 
Rs. 60, The appellant says that this was also an increase of 
rent because prior to the making of the lease a rent of 
Rs, 720 was reserved for a holding which comprised the land 
the subject of the lease and considerable additional property. 
This has not been very clearly shown. At the same time 
we have no reason for thinking that this transaction was any- 
thing else but a genuine transaction, made by an owner in 
the ordinary management of his estate. With regard to the 
third lease the lessees have not appealed and we are not con- 
cerned with it. The fourth lease was dated the 29th of July, 
1904. The old rent was Rs, 40-7-0. The new rant is 
Rs, 40-1-3. The rent is, therefore, practically the same, and 
it would appear that the lessee had been an occupancy tenant. 
Under these circumstances the learned Subordinate Judge 
decreed the plaintiff's claim holding that inasmuch as the 
plaintiffs had acquired the rights of the prior mortgagees, 
the leases and the sales were void against them. We think 
the decision was wrong. By the sale the plaintiffs acquired 
the right of the prior mortgagees to the extent of their mort- 
gages. They also acquired such right as the mortgagors had 
left in them at the date of the sale, But at the date of the 
sale the mortgagors had already made the partial alienations 
to which we have referred in favour of appellants, and it is clear 
that the interest which the plaintiffs acquired save to the 
extent of the mortgages, must be deemed subsequent to 
these partial alienations. The purchase money was more 
than sufficient to discharge the decrees and left a very subs- 
tantial balance far exceeding the value of the property trans- 
ferred to the defendant to be paid over to the pléintifis vendors. 
Furthermore, it would appear that all these transactions 
were registered transactions, and the plaintiffs*must be 
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déemed to have purchased the property with notice. The CIVIL. 
sale-deed itself makes provision for compensation to the tote 
purchasers in the event of the vendors having made any — 


false representation as to the state of the property. The Adaki Teli 


v. 
plaintiffs are not entitled in our opinion to question the Moti Chand. 
validity of the transfer made to the defendants. Richards, CJ. 

We allow the appeal, and vary the decree of the court 
below by dismissing the claim as against the appellants with 
costs in both courts. 


B. K. M. Appeal decreed. 
GANGA RAM E - Civiu. 
Versus 1912. 
CHHIDDU SINGH.* February, 20. 


Code Of Civil Procedure (Act V of 1908), section 115, Order XVII, Rules 2 TUDBALL, I. 
and 3—-Non-appearance of defendant on adjourned date— Suit decreed 
ex parte—Afpplication to set aside the decree ex parte—Appeal from 5 
order of dismissal by District Judge—Revision. 
On a date to which the hearing had been adjourned the defendant in 

a suit for pre-emption pending in the Munsif’s court failed to appear 

with his witnesses when the case was called on, and the Munsif acting 

under Order XVII, Rule 3, Code of Civil Procedure, decreed the suit, . 

The defendant applied under Order IX, Rule 13, to set aside the ex parte 

decree, but his application’ was rejected on the ground that the court 

having acted under Order XVII, Rule 3, the defendant’s proper remedy 

was to appeal against the decree, and therefore the court had no power 

to set aside the ez parte decree. From this order the defendant appealed 

` to the District Judge who took the same view and dismissed the appeal, 

In an application for revision Ae/d that the application’was incompetent. 
Query whether Rules 2 and 3 of Order XVII, are mutually exclusive. 


CIVIL REVISION -against the order of H. W, Lyle, Esq. 
District Judge of Agra. 
Syam Krishna Dar, for the appellant. 
A. C. Mitra (for Sarat Chandra Chaudhri), for the oppo- 
site party. z : .- ; 
be . 9 Civ. Rev. No. ror of 1911. 
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The following judgment was delivered by 


TUDBALL, J.—The facts out of which this application in ` 
revision has arisen are as follows. The plaintiff, opposite party, 
Chhiddu Singh, instituted a suit to enforce a right of pre-emp- - 
tion against Dham Ram (vendor) and Ganga Ram (vendee), 
the present applicant, alleging that the real sale price was Rs, 
50, but that Rs. 500 had been fraudulently entered in the sale 
deed to defeat the pre-emptor. Ganga Ram's defence briefly 
put was that by reason of a partition the plaintiff had no right 
or at least one inferior to his own, and that Rs. 500 was the true 
sale price. Issues were framed and 6th February, Ig1I, was 
fixed for final hearing. On that date, the partition officer who 
had been called as a witness by Ganga Ram (vendee) was by 
consent of parties examined first of all to enable him to get 
away at once to his duties. The case was adjourned to 
February, 7th. 


On this date the court examined one of the plaintiff's 
witnesses only and adjourned the case to February oth. 


On February oth the plaintiff's case was closed and the 
case adjourned to February roth, . 

On that date the defendant asked for an adjournment. 
By reason of the court having heard the case piecemeal, ins- 
tead of going on with it and finishing it right off as it ought 
to have done and also because plague had broken out in the 
village, his witnesses who had been in attendance on Feb- 
ruary 6th had all gone home. 


.The case was adjournéd to 24th February. On that date 
again the witnesses did not appear by reason of plague, 
The 6th March was fixed. On this date again the witnesses 
failed to appear and the 31st March was fixed on payment 


-of Rs, 2, as costs. 


On this date the defendant alone appeared but not his 
witnesses nor the plaintiff. The defendant stated that he 
and the latter had’ come to a compromise, but as the plaintiff 
had not come to court to file it, he asked for further time to 
produce his witnesses. The case was adjournedsto April rath. 


On April 6th the defendant applied for issue of process to 
his witnesses, . e 
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On April 12th plaintiff alone appeared. The defendant 
and his witnesses were absent and the summonses issued had 
not been returned. 


The Munsif, therefore, decided the case writing a decision 
on all the issues and stating in his judgment that he was 
deciding the case under Order 17, Rule 3, as the defendant had 
failed to produce his witnesses. He held that the burden of 
proving the true consideration was primarily on the defen- 
dant, and as he had failed to produce any evidence on the 
point, he must decree the suit conditionally on the payment 
of Rs. 50. 


From this decree the defendant did not appeal, but on 
May 2nd, 1911, he applied te the Munsif under Order 9, Rule 
13, to set aside the er parte decree. 


The Munsif held that as he had acted under Order 17, Rule 
3, the proper remedy for the defendant was to appeal against 
the decree, and therefore, he had no power to set aside the 
ex parte decree under Order 9, Rule 13. The defendant appeal- 
ed against this order to the District Judge who took the same 
view, hence the present application for revision based on the 
ground that the Munsif had refused to exercise the jurisdic- 
tion which he had to entertain and decide on its merits the 
application under Order 9, Rule 13. 


It is urged with considerable force that on the defendant’s 
non-appearance at the hearing of the suit on April 12th, 
1gtt, the court had power only under Order 17, Rule 2 and 
not under Order 17, Rule 3, to pass an ex parte decree; that 
rules 2 and 3 of this Order are mutually exclusive, and that if 
the contingency contemplated in Rule 2 occurs, Rule 3 can- 
not come into operation even though the party concerned 
may also have failed to perform the necessary act for 
which time has been allowed. I have been warmly pressed to 
adopt the view taken in Chandra Matitu Aminal v, C. S. 
Narayana Swami Iyer (') and certain other cases. The point 
is one which has been considered in this court, and what- 
ever my own inclinations may be, I cannot ignore the fact 
that in the cae reported in I. L. R, 34 Madras, 97, the 
opposite opinion was expressed. In this Court the opposite 
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opinion was also expressed in the case of Badam v, Nathu 


_ Singh (1). The decision in Gaura Bibi v. Ghasitya (3), is 


also against the present appellant. This was the case of a 
plaintiff failing and the present is the case of a defendant, but 
the same principle applies. It was held that the applicant 
(who came up to this Court on revision) ought to have 
appealed against the Munsif’s decree and no application in 
revision would lie. Whatever my opinion may be on the 
question, I am bound by this ruling and must hold that no 
revision is maintainable in the present case. 


The application is dismissed with costs. 
~- Application dismissed. 
(1) [1902] I. L. R, 25 All, 194. (2) [1911]8 A. L. J. Rọ, 1265, 


— 





AZMAT ALI AND ANOTHER 
VETSUS 
SITLA BUX PAL AND OTHERS.* ~ 


Assignment of mortgage—False statement as to property—Registration 
void—E fect of Succession Certificate—Succession Certificate Act (VII 
` of 1889), section 16. ' 


Certain property situate in Basti in the district of Gorakhpur, was 
mortgaged to X. The heirs of X sold to the plaintiffs their mortgagee 
rights in this property and also in certain property situate in Fyzabad. 
The vendees never possessed any mortgagee rights in the Fyzabad 
property. The document was registered at Fyzabad. The transferees 
obtained succession certificate in respect of the debt. Ina suit for sale 
on foot of the mortgage against the heirs of the original mortgagor, 
held (1) that the sale-deed in favour of the plaintiffs was void for want 
of pioper registration, and (2) that the plaintiffs having obtained a 


~ succession certificate, under Section 16 of the Succession Certificate Act, 


it was conclusive against the heirs of the original mortgagor. 

SECOND APPEAL from a decree of F. D. Simpsor, Esq, 
District Judge of Gorakhpur, reversing a decree of Babu 
Sheo Prasad, Subordinute Judge. 

Suit for sale upon a mortgage. The factseand arguments 
appear from the judgment. 

* S. A, No. 929 of 1911, . 
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Satish Chandra Banerji, for the appellants, 
M. L. Agarwala and Gobind Prasad, for the respondents, 


The judgment of the Court was delivered by 


KARAMAT HUSAIN, J.—On the 16th of February, 1892, 
one Adya Bakhsh Pal mortgaged a 5 anna 4 pies share 
in the village Sanahan, district Basti, to Sultan Khan, to 
secure a sum of Rs, 499, carrying compound interest with 
yearly rests at the rate of one per cent. per mensem. On 
Sultan Khan’s death, Shanker Khan and Dhaukal Khan, his 
sons, sold the mortgagee rights to the plaintiffs under a sale- 
deed, dated the 2nd of April, 1909. It was registered by the 
Sub-Registrar of Fyzabad and, in order to give him jurisdic- 
tion, a false recital ‘in the deed was made. It was to the 
effect that the mortgage of the 16th of February, 1892, com- 
prised one biswa in the village Rampur, district Fyzabad, 
which it did not do. The plaintiffs obtained a succession 
certificate and sued for sale on the mortgage. It was urged 
in defence that the recital relating to the mortgage of one 
biswa in Rampur was false, that the mortgage-deed and 
therefore the sale-deed covered no such property, that the 
Sub-Registrar of Fyzabad had no jurisdiction to register it, 
that the sale, therefore, was void and conferred no right on 
the plaintiffs to sue. The court of first instance found that 
the vendors had a share in Rampur, that they sold some land 
. situate in Rampur, and that the misdescription of that pro- 
perty was immaterial. On these findings it decreed the 
claim. On appeal the lower appellate court reversed the 
decree of the first court, holding the sale-deed to contain a 
false recital to the effect that the mortgage of 1892, 
eomprised one biswa in Rampur, that the Sub-Registrar of 
Fyzabad had no jurisdiction to register it, and that the sale- 
deed was void. In second appeal two points are taken :— 
(a) The Sub-Registrar.of Fyzabad, on a right interpretation 
of the sale-deed, had jurisdiction to register it. (6) The 
succession certificate in respect of the mortgage debt is 
conclusive against the representatives of the mortgagor. 
There is no substance in the first point. We have carefully 
gone through the original of the sale-deed in question, and 
we find that it contains a false statement to the effect that 
the mortgage of the 16th of February, 1892, comprised one 
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biswa in Rampur, that it assigns the mortgagee rights only 
under the deed of 16th February, 1892, and does not in 
addition thereto sell any biswa in Rampur. This undoubted- 
ly was done with a view to give jurisdiction to the Sub- 
Registrar of Fyzabad. The sale-deed for want of a proper 
registration is void and does not convey the mortgagee rights 
in the mortgage of 1892, to the plaintiffs. They, therefore, 
have no docus stand: in the suit. 

The second point is that as the plaintiffs have obtained 
a succession certificate, section 16 of the Succession Certi- 
ficate Act bars the representatives of the mortgagor from 
questioning the title of the plaintiffs to recover the mortgage . 
debt. In support of the proposition that the act applies to 
mortgage debts, reliance is placed on the Full Bench ruling of 
this Court in Fateh Chand v. Muhammad Bakhsh (*), The 
learned counsel for the respondents contends that the rule 
laid down in the Full Bench case is not sound law, and that 
the Act has no application to mortgage debts. Whatever our 
opinion may be, we are bound to follow the Full Bench ruling 
referred to above. Section 16 of the Succession Certificates 
Act makes the certificate obtained by the plaintiffs conclusive 
against the representatives of the mortgagor. We, therefore, 
allow the appeal, set aside the decree of the lower appellate 
court, and restore that of the court of first instance, with 
costs. 

Appeal decreed, 
(1) [1894] I. L. R., 16 All., 259. 
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ROKAIYA BEGAM 
Versus 
AHMADI KHANAM AND OTHERS.* 
Hahonudan Law—Pre-emplion—Shia vendee—Right of Sunni co-sharer-— 
Sunni Law, 

Ifa Sunni claims pre-emption on the ground that he is a sharer in 
the appendages, he cannot oust a vendee who is in the same position 
whether that vendee is a Siah, Sunni or a Hindu. 

SECOND APPEAL from a decree of Maulvi Muhammad 
Sirajud-din, Judge, Small Cause Court, of Cawnpore, exercis- 
ing the powers of a Subordinate Judge, reversing a decree of 
Babu Ghansham Das, Additional Munsif. 


A. E. Ryves and Ghulam Mujtaba, for the appellant. 
Motilal Nehru, for the respondents. 


The facts of the case will appear sufficiently from the ~ 


judgment of 
CHAMIER, J.—This is a plaintiffs appeal in a suit for pre- 
emption of house property. The first court decreed the claim, 
saying that although both the plaintiff and the vendee were 
sharers in the appendages (Shaji-t-kAalst), the plaintif being 
a Sunni, was entitled to pre-empt the property as the ven- 
dee was a SAza and the Shia Jaw does not give a right of pre- 
emption in sucha case, The lower appellate court held that as 
the vendee was like the plaintiff a sharer in the appendages, 
she was entitled to retain the property as against the plain- 
tiff. In second appeal it is contended that the plaintiff is 
“entitled to a decree, because the Shia law does not recognize 
Shafi-t-khat in sucha case, It is also contended that both 
the grounds on which the lower appellate court has held that 
the vendee is a Shafi-t-khali¢ are untenable. In support of 
the first contention I was referred to a decision of the Calcutta 
High Court in Jog Debi Singh v. Mahomed Afzal (+), but 
that case seems to me to be irrelevant. I think it is clear 
that if a Sunni claims pre-emption on the ground that he isa 


' #§. A No. 750 of rgrr. 
(1) [1905] I. L, R. 32 Cal, 982. 
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sharer in the appendages, he cannot oust a vendee-who is in 
the same position whether that vendee is a Shia, Sunni ora 
Hindu. There can be no doubt that the plaintiff isa Skafi-i- 
khalit. Indeed this is not disputed. The vendee pleaded 
that she was on a similar position because her vendor’s house 
opened on to the same galli or lane and because she had a 
right to discharge water on to the vendor’s house. At the trial 
a third ground seems to have been put forward, namely, that 
the water from the vendor’s and the vendee’s houses drained 
away down the same lane. The Munsif rejected the first 
ground because the only evidence on the subject showed that 
the lane was a public lane. He upheld the second ground and 
said nothing about the third. The lower appellate court upheld 
the first ground and said nothing about the second and third 
grounds and it found a fourth ground proved, namely, that the 
water from the vendor’s and the vendee’s houses flowed down 
the same mokri or drain. This last ground was never suggest- 
ed by the vendee in his pleadings, and seems to have been 
discovered by the Judge when he went to inspect the place, 
The parties had no opportunity of giving evidence about it, 
and it must, I think, on this ground alone be put out of consi- 
deration. The only evidence. that there is about the lane is 
that it is a public lane. According to the decisions of this court 
the fact that two houses open on to the same public lane or 
that the water from two houses drains away down the same 
public lane does not give the owner of one house a right of 
pre-emption over the other. There can be no doubt that the 
vendee hasa right to discharge water on to a part of the 
property in question. She is, therefore, inthe position of a 
Shafi-t-khaitt. Butit is said that the property sold consists of 
two separate houses, and that the vendee has a right to dis- 
charge water into only one of them. The planon the record 
shows that the property consists of twoenclosures, But it was 
sold as one house under one number 217. Niamat Ali, the 
house tax Afaluad, said that in the old register the property 
was entered under two numbers, but that in-the new register 
it bears one number only. The plan shows, and the learned 
Judge has noted that there is a door between the two 
enclosures. As the property was sold as one house and is 
now entered in the register as one house and the two enclo- 
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sures communicate with each other, I must hold that the 
property must be regarded as one house for the purposes of 
pre-emption. From a passage in the judgment of the lower 
appellate court I gather that the learned Judge was of opi- 
nion that there was really only one house. In my opinion, 
the plaintiff has failed to establish a right to pre-emption 
against the vendee, and I dismiss the appeal with costs, 


Appeal dismissed. 


BALLI AND ANOTHER 
versus 


NAUBAT SINGH. | 


Agra Tenancy Act (Il of 1901), sections 4(5), 34—Person cultivating 
land without consent of landlord— Whether suit for ejectment Hes in 
Revenue Court.. 

e 


A person who, under section 34 of the Tenancy Act, is occupying land 
without the consent of the landlord, if he is ljable for the rent of the land, 
is liable to the consequences which follow his non-payment of the rent 
and also to such consequences as would enure in the case of non-occu- 
pancy tenants holding on under similar circumstances. Such a person, 
therefore, should be liable to ejectment by the Revenue Court as a non- 
occupancy tenant with reference to the definition of the term given in 
section 4(5) of the Tenancy Act. 


SECOND APPEAL from a decree of D. L., Johnston Esq, 
District Judge of Meerut, reversing a decree of Babu Anand 
*Sarup, Assistant Collector, First Class. 
Satish Chandra Bannerjt, for the appellants. 
Jogendra Nath Chaudrt, for the respondent. 
` The following judgment was delivered by 


KNOX, J.—This second appeal arises out of a suit institut- 
ed by one Naubat Singh. The defendants to the suit were 
two persons, Balli and Baldeo. It iş said that there were 
other defendants; but we are not concerned with them in this 
appeal. Naubat Singh instituted his suit in the court of the 
as . ‘*S. A, No. 481 of 1913. wus 
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Assistant Collector and he prayed for the ejectment of the 
defendants from certain lands specified in the plaint and 
situate in the village of Tigri. The suit is said to have been 


‘made under sections 58, 63 and 34 (a) of Act No. II of 


1901. The relief given in the plaint asked for absolute 
possession over the land. The defendants, amongst other 
pleas, raised the following :—That they have been in wrong- 
ful and adverse possession of the land for more than twelve 
years, that there has been no relation of landlord and tenant 
between the parties, and that the plaintif had sued in the 
civil court for dispossession on the ground that the defendants 
were the trespassers. They avoided any mention in this 
written statement of what happened in that suit, but they 
said that the defendants were not actually ejected. The 
Assistant Collector dismissed the suit. He held that there 


. was no relation of landlord and tenant between the parties, 


and if there was any remedy, it did not lie in the Revenue 
Court. 


Naubat then went in appeal tothe District Judge. The 
District Judge acting upon certain select decision af the 
Board of Revenue held, that section 34 of the Tenancy Act 
gives a landholder the option of treating a trespasser as a 
tenant and suing him for rent or for ejectmient, He found 
that the defendants were trespassers. He, therefore, 
allowed the appeal and granted the plaintiff a decree for 
the ejectment of Balli and Baldeo. Balli and Baldeo have 
appealed to this Court and contended, first, that no suit for 
ejectment ofa trespasser can be maintained in the Rent 
Court, and secondly, that as they were judicially held to be 
trespassers in 1898, they have acquired prescriptive title by 
adverse possession, It does not appear to me to be necessary 
to go into the’ question whether section 34 of the Agra 
Tenancy Act does or does not authorize a suit for ejectment 
of a trespasser, The appellants are met by the respondent 
with a reply that in accordance with section 177 the District 
Judge had jurisdiction to hear the appeal from the Assistant 
Collector. The question of properietary title had been in. 
issue inthe first court. It wasin issue in appeal and the 
District Judge had accordingly power to decide the question 
before him whether the plaintiff could or could not get a 
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decree for ejectment ‘against the appellants, I find further 
on looking into the record that the question of adverse 
possession put forward by the appellants has not been proper- 
ly tried by the learned Judge. The court of first instance 
does in its judgment say that a copy of the decree of a Civil 
Court and marked C shows that the plaintiffs are proprietors, 
and the copy of the zak/a/nama shows that the plaintiff had 
been put in possession by the Civil Court. The learned 
Judge does not appear to have considered the question of 
possession in any form and the dakhalnamas to which the 
ccurt of first instance refers does not contain the name of 
Naubat Singh at all. It is impossible for me to say whether 
the dakhalnamas were dakhalnamas over the land in dispute, 
and whether the matter was tried and decided between the 
predecessors in interest of Naubat Singh and the present 
appellants, I, therefore, send this issue down to the court 
below for trial :— 

Was the decree in suit No. 300 of. 1900 a decree between 
the predecessors in interest of Naubat Singh and the present 
appellants, and was the suit No. 300 a suit for possession of 
the land now in dispute between the parties? 

The court below will try this issue, take the additional 
evidence required and return its finding to this Court. 


4 * 2 * ® . 


On return of finding on the issue remanded. 

KNox, J.—Sufficient time has not run to allow of the 
-trespass to have matured into prescription. The last decree 
passed in the suit between the parties wason the 17th De. 
.cember, 1900, and the present suit was instituted on the 29th 
September, 1910. 

The pleas 3 and 4 taken in appeal fail. 


The question does arise whether section 34 authorizes or 
is sufficient to provide for the ejectment of a trespasser, 
Section 34 says that a person occupying land, without the 
consent of the landholder, shall be liable for the rent of that 
land at the rate payable inthe previous year. Prima facie 
if he is liable for rent it would seem-that he is liable to the 
consequences which follow when rent is.not paid and also to 
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sucb consequences as would enure in the case of non-occu- 
pancy tenants holding on under similar circumstances, On 
comparing the language used in section 4, clause 5 ‚where 
tenant is described as “a person by whom rent is, or but for 
a contract, express or implied, would be payable,” it would 
appear that the intention of the legislature is that such tres- 
passers should be liable to ejectment as though they were 
non-occupancy tenants. Ifthis view be right, the first two 
pleas taken in the memorundom of appeal also fail. 


The result is that this appeal is dismissed, the decree of 
the court below is confirmed, the appellants will pay to the 
respondents the costs of this appeal. 


Appeal dismissed, 


MAHARAJA OF VIZIANAGRAM 
Versus 
ALAM SHAH KHAN AND OTHERS.* 
Mesne profits—Principle on which to be ascertained. 


The determining factor in a question for the ascertainment of 
mesne profits is ordinarily the nature of the plaintiffs possession before 


' he was dispossessed, or the unlawful possession of the defendant began. 


The use which the defendant while in possession as a trespasser actually 
made of the land is not a determining factor inthe case. The question 
is, what would the plaintiff have made out of it but for the plaintiffs un- 
lawful trespass. . . 

SECOND APPEAL from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, modifying a decree of Maulvi Ali Ausat, 
Munsif. 

Satish Chandra Banerji, for the appellant. 

Muhammad Ishaq, for the respondents. 

The following judgment was delivered by ; 

PIGGOTT, J.—This is a judgment-debtor’s appeal in an 
execution case, the matter in issue being the *amount which 
has been awarded to the decree-holder as smesne profits. 


* 5. A. No. 875 of 1911 > . 
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There is a plea in the memorandum of appeal regarding the 
extent of the area in respect of which svesne profits have 
been calculated. This has not been pressed and seems to be 
precluded by the findings of fact of the courts below. There 
remains the question of the principle on which zese profits 
have been calculated. The courts below have assessed the 
damages on the value of the crops less a reasonable allowance 
for expenses of cultivation, It is admitted that the deter- 
mining factor in a question of this sort is ordinarily the nature 
of the plaintiff's possession before he was dispossessed, or 
the unlawful possession of the defendant began. The use 
which the defendant while in. possession as a trespasser 
actually made of the land is not a determining factor in the 
case, The question is what would the plaintiff have made 
out of it but for the defendant’s unlawful trespass. None of 
the rulings to which | have been referred in argument contain 
anything inconsistent with these principles ; on the contrary 
they affirm them The peculiarity in the present case is that 
there was no possession of the plaintiff when the defendant’s 
trespass- began, the land in question being alluvial land, 
neatly thrown up by the action of the river Karamnasa. 
The courts below have found that the plaintiff's possession, 
but for the defendant’s trespass, would have been actual 
cultivatory possession. I do not think this finding can now 
be disturbed, and I hold that it puts the plaintiff practically 
in the same position as he would have occupied if it had been 
proved that he was in cultivatory possession when the defend- 
ant’s trespass began. The finding is that the profits which 
the plaintiff decree-holder would have made out of this land, 
but for the defendant’s trespass, would have been the value 
of the crops less the expenses of cultivation. Accepting that 
“finding I dismiss this appeal with costs. 


Appeal dismissed, 
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BABU LAL 
VErSUS 
BHAWANI DAS AND OTHERS,* 


Small Cause Court—General Clauses Act (X. of 1897), section 3, aud 
Provincial Small Cause Court Act (IX of 1887), Schedule II, Articles 
8 and ri1—Lease to collect rent—Immoveable property—Suit not 
cognizable by. = 


A suit to recover the rent of certain shops in a bazaar under an oral 
lease of the rent of half the bazaar is not cognizable by a Court of Small 
Causes, being a suit either for recovery of rent other than house-rent with- ` 
in the meaning of article 8, schedule II, Provincial Small Cause Courts 
Act, or for the enforcement of some other rights to or interest in immove- 
able property within article 11. 

A right to collect rents of shops or houses from persons actually 
occupying them is“ immoveable property” by virtue of the definition in 
article 25, section 3 of the General Clauses Act, which definition applies to 
the Transfer of Property Act by reason of section 4 of the General Clauses 
Act in so far as it is not inconsistent with the special provisions of section 
3 of the Transfer of Property Act. . 

CIVIL REVISION against the order of Pandit Girraj Kishore 
Datt, Judge, Small Cause Court, of Agra, 


Sham Krishna Dar, for the appellant. 


Mangal Prasad Bhargava and Damodar Das, for the 
respondents. 


The following judgment was delivered by 


PIGGOTT, J.—The plaintiffs in this case say that they are 
mortgagees in possession of one-half of a certain bazaar and 
entitled as such to receive rents from the shop-keepers occu, 
pying shops aud houses in one-half of the same. They say 
that they leased out their right to receive these rents to the 
defendant, Babu Lal, and they have sued him for arrears of 
lease money before the Judge of the Court of Small Causes 
at Agra. Thequestion is, whether that court had jurisdiction 
to entertain this suit. No written contract of lease was pro- 
duced between the plaintiffs and Babu Lal, and I can only 
look at the evidence, which has been believed® by the court 

* Civ. Rev. No. 32 of 1912. 
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below in order to ascertain the terms of that contract. What CIVIL. 
the plaintiff, Bhawani Das, says is :—“ I orally leased the rent Da 
of the said one-half of the bazaar to Babu Lal, defendant, at a = 
rent of Rs, 24 per mensen, about three or three and a half years Pabn Lal 
ago, and the water rate was to be paid by Babu Lal, and he Bhawani Das, 
was also responsible for repairing the shops of the said one- Piggott, J. 
half of the bazaar.” In my opinion a suit to enforce that con- 

tract is a suit for the recovery of rent other than house-rent 

within the meaning of article 8 of schedule II of the Provin- 

cial Small Cause Courts Act (Act IX of 1887), or failing this, 

it is a suit for enforcement of some other rights to or interest 

in immoveable property within article 11 of the same sche- 

dule. As a matter of fact, I have no doubt that it falls 

under the former of these two articles. The plaintiffs at 
-any rate are not prepared to contend that their contract was 

anything but a lease of immoveable property within the 

meaning of section 105 of the Transfer of Property Act. 

The question, therefore, is what was the immoveable property 

leased? It was certainly not the houses themselves, and 

the plaintiff, Bhawani Das, does not say that it was. It was 

a right to collect the rents of those shops or houses from 

the persons actually occupying them, and such right is itself 
“immoveable property ” by virtue of the definition in article 

25, section 3 of the General Clause Act (Act I of 1897), 

which definition applies to the Transfer of Property Act 

(Act IV of 1882), by reason of section 4 of the General 

Clauses Act, in so far as it is not inconsistent with the 

special provisions of section 3 of the Transfer of Property 

Act itself. The plaintiffs are not suing to recover the rent 

of shops received on their behalf by Babu Lal as their agent, 

They are suing to recover from Babu Lal the rent of im- 

movable property due fram him under a special contract 

of lease; and the sum of Rs. 24 a month which Babu Lal 

is alleged to have covenanted to pay to the plaintiffs under 

this contract of lease, is not itself “house rent.” In my 

opinion it was a distinct abuse- of the Small Cause Courts 

Act that this suit was filed in a court exercising jurisdiction 

under that Act? The real dispute is as to the plaintiff's 

claim to be the mortgagees in possession ofa portion of that 

bazaar, and they seem to have endeavoured to bring this 
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matter to trial before a Court of Smal! Causes in order not 
to fight the question out by a regular suit. They could have 
done so, no doubt, if they were content simply to claim the 
rents of particular shops, but they seem to have thought it 
an even more effective way of creating evidence in their 
own behalf to bring a suit based upon an alleged lease in 
favour of the very man who was actually collecting the rents 
of the shops as agent for the rival claimants. In my opinion, 
the suit as brought is not a claim for house rent, it was 
entertained and decreed by a court which had no jurisdiction 
todo so. I accept this application in revision, set aside 
the decree of the court below and direct the Judge of the 
Court of Small Causes to return the plaint to the plaintiffs 
with directions to present the same in a court having jurisdic- 
tion to entertain it. The defendant, Babu Lal, will get his 
costs in this Court. 


Application allowed. — 


BALAKDHAR DUBE 
VEFSUS 


RAMANAND SHURUL AND oTIIERS.* 


Widow in possession of husband's estate—- Submission to arbitration, award 
and decree— Whether binding on reversianers who areno parties, 


Defendants alleging that they were entitled to the estate left by 
the last male owner who had died joint with them, instituted a suit 
against his widows who had taken possession thereof and a submission to 


` arbitration was made of the matters in dispute. The plaintiffs’ mother 


was also a party to the arbitration. An award was made therein, whereby 
one of the widows was given some villages absolutely, and the remaining 
villages were left in the possession of the two widows for their lives with 
a right of reversion to the defendants upon their deaths, and the defend- 
ants were declared to have been joint with the last owner. A decree 
followed upon the award. In a suit by the daughtes’s sons for a decla- 
ration that their grandfather was separate and that fhe award and the 
decree were not binding on them, Aelad, that the award was really a com- 


è F. A, No. 384 of 1910, j 
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promise and the widows.not having properly represented the estate, the 
plaintiffs who were no parties either to the award or the decree were not 
bound by the same. 


Per RICHARDS, C. J.—A decree following an award where the arbi- 
tration has been regularly and properly held and where the case has 
been properly fought out, ought to be just as efficacious as a decree where 
there is no submission. 

FIRST APPEAL form a decree of Babu Harbandhan Lal, 
Additional Subordinate Judge of Gorakhpur. 


Suit for declaration. 
I. N. Chaudri and Satya Narain, for the appellant. 
Sundar Lal and Iswar Saran, for the respondents. 


The following judgments, were delivered. 

RICHARDS, C. J.—This appeal arises out of a suit in 
which the plaintiffs claimed to have a declaration that Bishe- 
shar Dhar Dube was separate at the time of his death from his 
family, and that a certain decree, dated the 26th of March, 
1901, was void against him. A pedigree of the family will 
be found at the foot of the plaint. It there appears that 
Jagar Nath Dhar Dube had three sons, Rajpat Dhar Dube, 
Bisheshar Dhar Dube and Balakdhar Dube. Bisheshar Dhar 
Dube died in the year 1888, leaving three wives, Musammat 
Dilbansi, Musammat Chattarpali and Musammat Durpati. 
Musammat Dilbansi had a daughter, Musammat Surajkali, 
who was the mother of the plaintiffs-respondents. 


Inthe year 1900, a suit was instituted by Balakdhar 
Dube and Manorath Dhar Dube, the son of Rajpal Dhar Dube, 
against the widows of Bisheshar Dhar Dube and the daugh- 
ter of Musammat Dilbansi (the third widow), for a declar- 
ation that Bisheshar Dhar Dube died joint with his brothers, 
and that the estate was joint family property and passed 
‘upon his death to the plaintiffs in that suit, the surviving 
members of the joint Hindu family. That suit was submit- 
ted to arbitration, and the arbitrator, who was the spiritual 
adviser of the family, made an award. He found that the 
family was jéint. He then proceeded to award five of the 

i villages to Musammat Chattarpali, absolutely giving her com- 
plete power of alienation, including a right to make a dedi- 
‘cation of the whole or any part of it, The remaining portion 


CIVIL, 


1912, 


Balakdhar 
Dube 


UU. 
Ramanand 
Shukul, 


Richards, C. J. 


CIVIL. 


1912 
Balakdhar 
Dube 
V 
Ramanand 
Shukul. 


— 


Richards, C. J. 


780 HIGH COURT. [A.L] R 


of the property in-dispute was to remain in the possession of 
Musammat Chattarpali and Musammat Durpati during their 
lives, and upon their death it was to go to the plaintiffs or 
their successors, The only party that was left completely 
out in the cold was Musammat Surajpati, the mother of the 
plaintiffs. It is hardly necessary to point out that the sub- 
sequent part of the award is altogether inconsistent with the 
first part. If the property was joint, the plaintiffs in the litiga- 
tion were entitled absolutely to all the property subject to the 
widows’ right of maintenance. It will further be noticed that 
Musammat Chattarpali took the five villages not as widow, in 
which case after her death they would descend to Musam- 
mat Surajkali and Chattarpali’s daughters, if alive, and after 
them to their sons and their issue, and then to the plaintiffs 
and their issue. She was given the five villages absolutely 
for her own use with full power of alienation, igi 


Amongst the defences to the present suit was the defence 
that the plaintiffs had no right to sue because in the litigation 
of 1900 the widows in possession were made parties, and it 
is said that they must be taken to have fully represented the 
estate of Bisheshar Dhar Dube, and that accordingly the 
decree, which was made in pursuance of it, are binding on 
the plaintiffs in the present suit. It cannot be disputed that 
a decree fairly obtained against a widow in possession of her 
husband’s estate after a proper contest is binding upon the 
reversioners. This has been decided in numerous cases not 
only in this court but also by their Lordships of the Privy 
Council. But the question is, whether Musammat Chattarpali 
can fairly be said to have represented the estate of her hus- 
band as distinguished from her own interest in the litigation 
to which I have referred. In my opinion she did not properly 
represent her husband’s estate. Under the award she took 
against the interest of the estate an absolute interest in a very 
large portion of the property in dispute. I think that all the 
circumstanees show that she was looking after her own 
interests and not those of the estate. The very moment that 
she came to know, or had any suspicion, that ¢he arbitration 
was going to make these villages over to her, she ceased to 
have the interest which she ought to have had of putting every- 
thing forward to defeat the allegation made by the then plain- 
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tiffs that Bisheshar Dhar Dube died a member of a joint and 
undivided family. 1 do not hold that a decree given in pur- 
suance of an award would not bind the reversioners just as 
much as a decree ina suit in which there had been no sub- 
mission to arbitration. A decree following an award where 
the arbitration has been regularly and property held—and 
where the case has been properly brought out—ought to be 
just as efficacious as a decree where there is no submission, 
I think also that it is unnecessary in this case to decide that a 
fair and reasonable compromise entered into by a widow not 
merely on her own behalf and for her own interest, but 
entered into by her dona fide for the benefit of the estate 
which she represents would not be binding on the reversioners. 
That question does not arise in the present case. In this case 
it looks very much like as if the award of the arbitrator was 
really a compromise, but the compromise was not a compro- 
mise by which the estate of Bisheshar Dhar Dube gained 
anything whatever. The compromise was chiefly in favour 
of Musammat Chattarpali but not in her capacity of a 
widow representing the estate of her husband, In my opi- 
nion, in the circumstances of the present case, the widow can- 
not be said to have fairly represented the estate, and therefore 
the proceedings of 1900, to which the plaintifis were no par- 
ties, are not binding upon them. 

On the other question, namely, whether or not as a mat. 
ter of fact, Bisheshar Dhar Dube died a member of a joint 
undivided Hindu family, I am entirely in agreement with the 
learned Subordinate Judge. It would appear that Jagar 
Nath Dhar Dube, prior to his death, had the names of his sons 
separately recorded in respect of separate shares, This fact 
itself suggests the probability of separation. I think the 
weight of evidence is altogether in favour of separation between 
the brothers having taken place many years ago. 


The only question which arisesis, whether or not the 
plaintiffs are entitled during the lifetime of Musammat 
‘Chattarpali and Musammat Durpati and their own mother 
to bring the present suit. In my opinion, they are. All 
these persons were parties to what I must look upon as the 
compromise decree, ‘None of them are now in a position to 
take any steps to challenge the decree or the proceedings 
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which followed upon it. It is right and just that the plaintiffs 
should now be entitled to get adeclaration that this decree 
and proceedings are not binding upon them, I would accord- 
ingly dismiss the appeal with costs. 


BANERJI, J.—I have arrived at the same conclusion, As 
the plaintiffs were not parties to the suit in which the award 
in question was made and the decree following upon it was 
passed, they would prima facie not be bound by the award 
and the decree. It is, however, contended that reversioners, 
like the plaintiffs, are bound by the result of a litigation to 
which the widows, who represented the estate at the time, 
were parties, and that, therefore, the plaintiffs are bound by 
the decree which was passed in that litigation. It was never 
held that a decree obtained in every suit against a widow 
representing the estate, binds the reversioner, but their Lord- 
ships of the Privy Council held in the well-known Siva Ganga 
case (1), and it has been held in subsequent cases, that it is 
only a decree fairly and properly obtained against a widow 
which binds the reversioners. The law on the subject is thus. 
summarised in Mr, J. C. Ghose’s Hindu Law, page 267, “A 
decree against a widow to bind the reversioner must have 
been passed after full contest, and a compromise decree, or a 
decree upon an arbitration award, have no higher footing 
than an alienation by the widow.” We have, therefore, to see 
whether the decree, which the defendants contend is binding 
on the plaintiffs, is a decree obtained ina litigation which 
was fairly and properly undertaken by the widow or against 
her, I agree with the learned Chief Justice in holding in 
concurrence with the court below that the evidence fully 
proves that Bisheshar Dhar Dube was separate from his 
brothers and was at the date of his death not a member ofa 
joint Hindu family. The evidence „has been fully discussed 
by the learned Subordinate Judge, and it establishes that the 
family had ceased to be joint before the death of Bisheshar 
Dhar Dube. That being so,the award which proceeds on 
the assumption that the family was joint is wholly incon- 
sistent with what was given to the parties who submitted 
their disputes to arbitration. It is manifest from the nature 
of the interest given to the respective parties that what pur- 


(1) [1863] 9 M. L.A, 543. 
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ports to be an award was in reality the result of a compromise 
between contending parties, and that the award is in fact a 
compromise in the guise of a decision of the arbitrator. It is 
thus clear that the award and the decree were not the result 
of a fairly and properly contested litigation in which the 
widows represented the estate and were seeking to safeguard 
the interests of the estate as distinguished from their own. 
This is the view taken by the learned Subordinate Judge 
also, and in this view he was right in holding that the award 
is not binding on the plaintiffs, It is true that the plaintiffs 
are not the next reversioners, but those who intervened be- 
‘tween them and the estate itself are persons who are not 
‘competent to question the award and the decree, and have 
precluded themselves from doing so by reason of their parti- 
--cipation in the previous litigation and in the result of that 
litigation. The plaintiffs only seek to have the award and 
decree set aside in so far as they affect their interests. The 
decree in this case will, therefore, have this effect that the 
award and the decree made in gor, will not bind the plaintiffs 
and the interest which they may have in the estate of their 
mattrnal grandfather, Bisheshar Dhar Dube. I may also 
point out that Balak Dhar Dube alone has preferred this 
appeal, and that the other defendants, including Manorath 
Dhar Dube, whose interest is almost identical with that of 
Balakdhar Dube, have not joined in the appeal. This isa 
significant circumstance, 


I agree in dismissing the appeal with costs. 


By THE CourRT.—The order of. the Court is that the 
appeal is dismissed with costs, 


Appeal dismissed. 
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AYESHA AND OTHERS 
VEFSHS 
FAIAZ HUSAIN. 

Limitation Aci (IX of 1908), Section 29—Limitation Act, XV of 1877), 
section 2; Schedule 1], Article 35—Suit for restitution of conjugal right 
brought after expiry of limitation provided by the Act of 1877. 

A right to restitution of conjugal rights is not one which is extinguish- 
ed under section 28 of the Limitation Act of 1877 or 1908. The result 
of the expiry of the period of limitation in respect of such right under 
the Indian Limitation Act, 1877, is that the remedy only is barred and, 
as the portion of Section 2 of the same Act which enacts “ that nothing 
herein contained shall * ® ° revive any right to sue barred under that Act” 
not having been reproduced in the Limitation Acts of 1908, a suit for 
restitution of conjugal rights when Act of 1908 was in force was maintain- 
able, although it was filed after the expiry of limitation period provided 
by Article 35 of the Second Schedule to the Indian Limitation Act of 1877. 

SECOND APPEAL against the decree of H. W. Lyle, Esq, 
I. C. S., District Judge of Agra, confirming the decree of Babu 
Sheo Prasad, Subordinate Judge. 


The facts of the case are these :— 


Faiaz Husain, the plaintiff, brought a suit on February 
15, 1910, for restitution of conjugal rights and an injunction 
against his wife, his mother-in-law, brother-in-law and one 
Chhida Khan. His allegations were that his wife, whom he 
had married in 1906, after having lived with him for two 
months in Agra, was taken away to Bulandshahar by her 
mother and brother in connection with a marriage ceremony 
in their family with a promise to send her back to her hus-* 
band at Agra after two months; that this they failed to do; 
that he went to Bulandshahar but could not get any infor- 
mation about his wife from the mother-in-law or the brother- 
in-law, and that, subsequently on coming to know that she 
was living with one Chhida Khan, he instituted the present 
suit, stating that the cause of action arose in 1906 when 
his mother-in-law and brother-in-law failed tg send back his 
wife to him after the expiry of two months, a$ promised by 

° S, A. No, 580 of 1911, 
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them. The defence was that the suit was barred by limita- palin 
tion under Article 35 of the Limitation Act of 1877, and that 1912. 


the plaint did not disclose any cause of action against the Ayesha 
present appellants. Both courts decreed the plaintiff's suit. Falaz Husain. 
The defendants appealed. 


Balram Chandra Mukerji, for the appellants. 


The sole point in this case is, whether the suit was barred 
by Article 35 of the Limitation Act of 1877, which provided 
a period of two. years for a suit for restitution of conjugal 
rights. In 1905, when the cause of action arose, the Act of 
1877 was in force. Before the new Act of 1908 came into 
force, the right to bring such a suit was barred. Their Lord- 
ships deciding the case reported in 

Binda v. Kaunsilla, [1890] 1. L. R. 13 AIL, 126, 
were of opinion that that article could not apply “on the 
ground that the legislature could not by a side wind intro- 
duce the system of divorce into the Hindu law,” but they 
failed to see that the extinction of the right to bring a suit 
did not necessarily amount to a complete dissolution of the 
marital tic. Moreover, in that case the parties were Hindus, 
and the observations of their Lordships, as regards the appli-. 
cability of the principles enunciated in that ruling, to the 
Mahomedans, were merely obiter dicta. On the other hand, 
it has been held by the other High Courts that Articles 34 
and 35 of the Limitation Act applied both to Hindus and 
Mahomedans. 

Baisari v, Sankla Hirachond, [1892] 1. L. R, 16 Bom., 714, 

Fakirvanda v. Gangi, [1899] 1. L. R., 23 Bom., 307, 

Dhanj. bhoy v. Hirabai, |1901] I. L. R, 25 Bom., 644 (F. B.), 

o» Asirun-nissa Khatun v. Buzloo Meah, [1907] 1. L. R., 34 Cal., 79, 

Saravanai Perumal Pillai v. Poovayi and another, [1905] 1. L. R., 
28 Mad , 436. 

[TUDBALL, J—Why did the Legislature remove articles ~- 
34 and 35 from the new Act ?] z 


It does not matter for what reason, as the cause of action 
arose under the old Act and was barred by the same Act, 
there can be ng question that the right was gone. 

Moreover, the plaint as it stands does not disclose a cause 

. fae 
of action against the defendants-appellants, In the absence of 
e 


` 


. CIL’ 


a UV 
Falaz Husain. 


1912. 


Ayesha 


786. HIGH COURT. [A. L. J. Re 


any allegation to the effect, that these defendants were pre- 


venting or withholding the wife from returning to her husband, 
the mere non-fulfilment of a promise to send back the wife did- 


not surely give rise to the alleged cause of action. 


[KARAMAT HUSAIN, J.—But in his written statement 


‘Chhida Khan admitted that the plaintiff's wife was living 


with him.] 


In deciding whether a plaint disclosed a cause of action,- 
the Court should not look to the written statement. 

Chand Koes v. Partab Singh, P. C. [1889] I. L. Ry 16 Cal., 98. 

Peary Lal Banerji (for Binode Behari), for the respondents, 

The first point to be considered is which Limitation Act 
applies. The suit was filed in 1910, and therefore the Act for 
1908 should apply. The present Act does not provide of 
limitation for suits for restitution of conjugal rights, and 
therefore the suit is not barred under the new Act. More- 
over, the present Act does not enact that any right to sue 


barred under the previous Act, cannot be enforced under the 


present Act. Inthe Act of 1877, section 2 provided, that no 
right to sue which had become barred under the previous Act, 
could be enforced under that Act. This proviso does not 
find place in the Act of 1908, and in the absence of such a 
provision it is quite clear that the law of limitation does not 
extinguish rights. The law of prescription in India has 
been codified in section 29 of the Limitation Act, and it 
only provides that the rights to sue for possession of property 
would be extinguished after the period of limitation prescrib- 
ed for its enforcement, expired. The Code of Limitation is 
not alaw of prescription so far as other rights are concern- 
ed. The right to enforce restitution of conjugal rights might 
have been not enforceable under the Act of 1877, but imme- 
diately the Act of 1908 was enacted, the right became 
enforceable. It was never extinguished. 


The principle laid’ down in 

Binda v. Kaunstlla, [1890] I. L. Rẹ 13 All, 126, 
is good law and should be followed as it has rgceived legisla- 
tive recognition. ° 

Balram Chandra Mukerji, in reply. l 
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The present suit would not be governed by the Limitation 


Act of 1908 as the right came to an end before the Act came 
into force. 


[TUDBALL, J.—There is no section in the new Act for- 


bidding the revival of remedies barred under the previous 
Act]. 


Nor is there any section expressly authorising such 
revival. Before the enactment of the new Act not only was 
the remedy barred, but the right was extinguished. 


The following judgment was delivered by j 


TUDBALL, J.—This was a suit by Faiyaz Husain against 
his wife, her mother and brother and a fourth party, for 
restitution of conjugal rights and for perpetual injunction 
against defendants 2, 3 and 4, restraining them from offering 
any interference as might prevent Musammat Kulsum, 
defendant No. 1, from going to the plaintiff's house. The sub- 
stance of the plaint is, that on the 7th of May, 1906, defen- 


_ dants Nos, 2 and 3 took away defendant No. 1 from the 


plaintiff's house on the promise that they would send her 
back after the wedding of defendant 3, that when she did not 
return, he went to defendants Nos, 2 and 3 and made an 
inquiry, but was told by them that they had no knowledge 
of her whereabouts, that, in November, 1909, he learnt that 
defendant No. 1 had contracted some connection with defen- 
dant No. 4 and was at Hasanpur where he resides, and that 
he (plaintiff) was prosecuting him criminally under section 498, 
Indian Penal Code. The defence set up by Chhida Khan was, 


that the plaintiff had divorced defendant No. 1, and he had. 


married her after the divorce, and that no cause of action 
arose within the limits of the jurisdiction of the court of first 
instance, That court decreed the claim. That decree was 
affirmed by the lower appellate court. In second appeal 
three points are taken: (1) that there is no cause of action; 
(2) that it did not arise within the jurisdiction of the court 
of first instance and (3) that the suit is barred by limitation. 


The facts disclosed by the plaint beyond doubt gave thev 


plaintiff a cause of action, We agree with the lower court 

that at least a portion of the cause of action did arisé within 

the jurisdiction of the court of first instance. In view of the 
107 


CIVIL. 
1972, 


Ayesha 
v 


Faiaz Husain 


Tudball, J. 


CIVIL, 


1912. 


Ayesha 
v. 
Faiaz Husain. 


Tudball, J. 


CIVIL. 


1912. 


April, 25. 


CHAMIER, J. 


788 HIGH COURT. [AcL. ] R: 


decision of this Court in Binda v. Kaunsilla (1) and in view of 
the fact that Articles 34 and 35 have been removed from the 
present Limitation Act, we are of opinion that the suit is not 
barred by limitation. Moreover, there is the fact that a right 
to restitution of conjugal rights is not one which is extingush- 
ed under section 28 of the Act of 1877 or of 1908. The result 
of the expiry of the period of limitation in respect of such 
aright under the Indian Limitation Act, 1877, is that the. 
remedy only is barred, and the portion of section 2 of the 
same Act which enacts that “nothing herein or in that Act 
contained shall be deemed to affect any title acquired, or Zo- 
remove any right to sue barred under that Act or under any 
enactment thereby repealed,” has not been reproduced in 
section 29 of the Limitation Act of 1908. The plaintiffs 


` remedy under the present Limitation Act ‘therefore subsists. 


For these reasons we dismiss the appeal with costs. 
A. C. M. ` Appeal dismissed. 
©). [1890] 1. L. Rọ, 13 All. 126. à 


—— m e 


MOHENDRA MISRA AND OTHERS 
versus 
KEDAR PANDE AND ANOTHER? 
Specific Relief Act (I of 1877), section 42—Occupancy holding—Suit by 
presumptive heir during the lifetime of the tenant. 


V applied to the Revenue Court for mutation of names in favour of 
his daughter S and his daughter’s son K, along with his own in respect of 
his occupancy holding. M contested the application on the ground that K 
was not the daughter’s son, A compromise was effected between V and M, 
wherein it was stated that M Was joint in cultivation with V, and was 
entitled to succeed, and that K was not the heir. Ina suit brought by K 
for a declaration that he was the heir of V Ae/d that K as daughter’s son 
or the nearest collateral male relative who was sharing in the cultiva- 
tion of the occupancy holding with the recorded tenant V, was a person 
entitled to a legal character within the meaning of section 42 of the Speci- 
fic, Relief Act, and-that the dispute between K and M yas a fit subject for 
a declaration under that section even during the lifetime of V. 


*S. A. No, &90 of 1911. i 
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SECOND APPEAL against a decree of Pandit Sri Lal, C. S., 
District Judge of Ghazipur, confirming a decree of Babu 
Ganga Nath, Munsif of Ballia, 


Suit for declaration of title. 

‘The facts are as follows :— 

On the 11th of August, 1910, one Vidya Misra applied for 
correction of jamabandi papers by the further entry of the 
names of his daughter Sheobarti Kuar and daughter's son, 
Kedar Nath Pande. Appellants raised objections, and finally a 
compromise was effected between them and Vidya Misra on 

` the 17th of September, 1910, This deed was unregistered 
and not embodied in any decree of the Revenue Court. It 
recited that the appellants were the heirs of Vidya Misra and 
joint with him in cultivation, and were entitled to succeed 
him after his death, and also that Kedar Nath was not his 
real heir. On this Kedar Nath brought the present suit 
against Vidya Misra and the appellants, praying for the 
cancellation of the deed of compromise by a declaration that 
he was the daughter’s son of Vidya Misra. The latter died 


during the hearing of the suit before the court of first ins- . 


tance, The defence was that the plaintiff was not the daugh- 
ters son of Vidya Misra, and that his suit was barred by the 
provisions of section 42 of the Specific Relief Act. 


The court of first instance held that the plaintiff had prov- 
ed his claim and that his suit was not barred by section 42. 
The lower appellate court confirmed this decree, 


Defendants appealed, 

M. L, Agarwala, for the appellants, 

A suit like the present is not maintainable. No suit can 
lie fora declaration that an invalid compromise be declar- 
ed to be invalid. It was void ağ initio, having been brought 
in the life-time of Vidya Misra. It is barred further by the 
provisions of section 42 of the Specific Relief Act, as it seeks 
a pure and simple declaration, and does not relate to any 
property. z 

Sarat Chandra Chaudhri (for Jogendra Nath Chaudrt), 
for the respondent. 


The suit is for a declaration of status, of plaintiffs legal 
character gs the daughter's son of Vidya Misra, It does not 
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matter that the latter was alive at the date of suit, as plaintiff 
does not seek to be declared ‘his heir, Such a suit is valid 
and can be brought under section 42. Compare the last 
illustration (4) to that section. a 

[CHAMIER, J.—That is a case of vested remainder, This 
suit ought to have been dismissed as brought.]- 


Yes, but not at this latestage. That plea ought to have 
been raised long ago. It connot be said that we have no 
cause of action, It has been completed by the death of Vidya 
Misra. 


It is not necessary that all declaratory suits under section ` 
42 must relate to some property. Declarations are sought as 
to legitimacy. 

[CHAMIER, J.—Only where some property is concerned, 
no suit lies for partition of marriage in this country, or for 
perpetuation of testimony. Special provision is required for 
such suits.] 


Suits have been filed for a declaration that the plaintiff is 
the married wife of the defendant, 

Qamar Ara Begam v. Peare Sahaba and others, [1898] 2 Oudh Cases, 
57. 

Bai Shri Vaktuba and another y. Thakore Agarsinghji Rae 
[1910] I, L. R.,34 Bom., 676. 

[CHAMIER, J.—Such suits are brought when the plaintiff 
is entitled to certain rights of maintenance, etc. Can you sue 
for a declaration that a pedigree you file is correct]. 


Defendant’s pleadings as well as his entire course of 
conduct shows that he has denied our title. Plaintiff is in 
possession, and it is not necessary for him to seek any relief 
as to property. A mere declaration such as that sought ig 
enough. 


He cited 
DriS. C. Banerjis Specific Relief, at p. 617. 


M. L. Agarwala, in reply. 


The land consists of two kinds of holdings—fixed-rate as 


well as occupancy. Plaintiff is not in possession of all. There 


are are any number of rulings that a suit for a declaration 


_ does not lie under section 42, if it does not relate to some 
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property. Plaintiff-is not-entitled to any legal character, It Civ: 

is not enough that he was joint with Vidya Misra when he at. 

brought his suit or that he is in possession now. He should wes 

have been joint with Vidya Misra at the time of the latter’s Mensa 

death. Under section 22 of the Agra Tenancy Act, Vidya v. 
Kedar Pande. 


Misra could have made any collateral joint with him up to 
the moment of his death, and such a person would have been 
his heir after the death of his widow. It is true that there is 
no widow in the present case, but the plaintif as a daughter's 
son, was only acontingent reversioner when he brought this 
suit, It has not been found further that he was in joint 
possession, It is not the practice of the court to enter into 
such questions of fact in second appeal. 


The following judgment was delivered by 


CHAMIER, J.—Vidya Misra, who was the first defendant Chamier, J. 
in this suit, was in possession of a fixed rate holding and an 
occupancy holding. He presented an application to the 
Revenue Court, stating that the second defendant, his 
daughter, and the plaintiff, her son, were in joint possession 

. of the holding with him, and praying that their names might 
be entered in the records along withhis. The defendants 
Nos. 3 to 5, who are collateral relatives of Vidya Misra, put 
in objections with the result that a compromise was arrived 
at between Vidya Misra, his daughter, and the defendants 
Nos, 3 to 5. In the petition presented to the Revenue Court 
setting out the compromise, it is stated that the defendants 
Nos. 3 to § are in joint possession with Vidya Misra and not 
the plaintiff, and that the plaintiff and the second defendant 
are not in joint possession with him. Two months later the 
present suit was instituted for a declaration that the plaintiff 
is the daughter’s son of Vidya Misra and that the deed of 
compromise so far as it affects the plaintiff, might as against 
him be declared null and void and inoperative. 


The courts below have made a declaration as prayed. 
In second appeal it is contended that the suit is not main- 
tainable. The deed of compromise does not challenge the 
legitimacy of the second defendant or of the plaintiff, and it 
seems to me that at the date of the institution of the suit the 


` plaintiff had no cause of action for a mere declaration that 
Ld 
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he is the daughter’s son of Vidya Misra, Ifthe property of 
Vidya Misra had consisted only ofthe fixed rate holding, 
I should have held that the plaintiff is not entitled to any 
declaration in respect of the deed of compromise, because 
the plaintiff, as the daughters son of Vidya Misra, 
had at the date of the suit no right whatever to the fixed 
rate holding. He was not, as has been suggested here, in the 
position of a presumptive reversioner. Vidya Misra was 
the full owner of the holding, and the plaintiff had no right 
whatever as regards the fixed rate holding. But as regards 
the occupancy holding the position is somewhat different, 
Section 22 of the Tenancy Act provides that in default of 
male lineal descendants and certain others an occupancy 
holding shall devolve on the daughter’s son, and failing such 
daughter’s son, on the nearest collateral male relative in 
the male line of descent, provided that no such daughter's 
son or collateral relative shall be entitled to inherit who did 
not share in the cultivation of the holding at the time of the 
deceased’s death. The plaintiff’s case is that he was joint 
in possession and cultivation of the holding with Vidya 
Misra. The case of the defendants Nos. 3 to 5 was that 
they were joint in possession and cultivation of that holding. 
The whole object of the persons, who” brought about the 
compromise, was to bring into existence evidence that the 
defendants Nos. 3 to 5 were joint in cultivation of the hold- 
ing and would, therefore, be entitled to succeed to the holding 
to-the exclusion of the daughters son. The case is of a 
novel description, but it appears to me that a daughter’s son 
or the nearest collateral male relative, who is sharing in the 
cultivation of an occupancy holding with the recorded tenant of 
the holding is a person, entitled to a legal character within the” 
meaning of section 42 of the Specific Relief Act, and that the 
dispute between the plaintiffand defendants Nos. 3 to 5 isa fit 
subject for a declaration under that section. The position of 
the plaintiff is analogous to that of an ordinary presumptive 
reversioner, The plaintiff alleged in his plaint that he was in 
joint possession with. Vidya Misra and that his possession 
had been denied by the defendants. On proof of his alle. 
gations he might, I think, be given a declaration that he 
was the daughter's son in joint possession with Vidya 
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Misra and is not bound by the compromise. Although this 
question of joint possession or cultivation was of supreme 
importance, no issue was fixed with reference to it, and the 
consequence is that there is no finding as to whether. he 
shared in cultivation with Vidya Misra. The plaintiff has not 
definitely asked for a declaration that he shared in the cul- 
tivation of the holding, but I think that regard being had to 
the pleadings of the parties, a declaration to that effect may 
be given to him, if he proves his allegation. 


I have omitted to mention that Vidya Misra died while 
the case was pending in the court of first instance and be- 
fore any evidence was recorded. It was suggested by the 
defendants that in the lifetime of Vidya Misra no suit 
would lie. To this the plaintiff replied that as the suit was 
tried out without any objection after the death of Vidya 


Misra, it might be treated as though the suit had been. 
brought after the death of Vidya Misra. I am not prepared to- 


hold this. But I think the suit was maintainable in the lifetime 
of Vidya Misra and a fortiori the suit was maintainable after 
his death. Let the record be returned to the lower appellate 
court for a finding on the issue, “Whether the plaintiffand his 
mother were joint in cultivation of the occupancy holding with 
Vidya Misra?” Further evidence may be admitted. On 
return of the finding ten days will be allowed for objections. 


- S. A. P. ; Issues remitted, 
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KADIR BAKHSH AND OTHERS 
VErTSHS 
PRAG NARAIN.AND OTHERS. * 


Landlord ana tenant—Sutt for ejectment— Forfeiture— Determination of 
lease—Transfer of Property Act (1V of 1582), section r11 (g)—Cause 
of action— Denial of Landlords title. 


. In a suit for ejectment of a tenant on the ground of forfeiture of the 
lease, it must be shown that the lessor-plaintiff declared his intention to 
determine the lease of the defeadant, and that such intention was 
declared by some act or otherwise, before the institution of the suit. 

Axnandmoyee v. Lakhichandra, [1906] 1. L. Ra 33 Cal., 339, followed. 

The word forfeiture as used in section 111 (g) of the Transfer of 
Property Act must mean a complete forfeiture and not merely that a 
tenant has incurred liability to have his lease forfeited. The closing 
words seem to add something to the English law on the subject and 
were possibly inserted in order that there might be no doubt that an 
alleged forfeiture must be complete before a suit is brought. The institu- 
tion of a suit is notan act showing an intention to determine the'lease 
within the meaning of the section. 

A cause of action must be complete at the date of the institution 
of a suit and cannot be completed either by the plaint or by the written 
statement or any other pleading in the suit. 

Semble,—Denial of a landlord’s title by one of several lessees does not 
cause a forfeiture of the lease. 

SECOND APPEAL from a decree of Babu Shekhar Nath 
Banerji, Second Additional Subordinate Judge of Agra, 
confirming a decree of Maulvi Muhammad Amanul Hag, 
Additional Munsif of Agra. . 

Suit forejectment. The facts and arguments appear from 
the judgment, 


Ghulam Mujtada, for the appellants, 
Tej Bahadur a and Shiam Krisha Dar, for the 


respondents.. 
The following judgment was delivered by 


CHAMIER, J.—These appeals arise out of a suit brought 
by the respondents for the ejectment of the appellants from 


© S.A. No, 835 of 1911, ° 
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a plot of land in the city of Agra. The case stated in the 
plaint was that the six defendants were tenants of the land, pay- 
ing three annas a month as rent, that for five years preceding 
the suit the defendants had paid no rent, though they had been 
repeatedly required to do so and that they had forfeited their 
lease by non-payment of the rent. There were other allega- 
tions regarding constructions on the land, with which we are 
not now concerned, The defendants filed their written state- 
ment in June, 1910. In September, 1910, the plaintiffs applied 
to the court for permission to amend their plaint by inserting 
in it an allegation that two of the defendants had denied the 
plaintiff's title to the land. The plaint was amended and the 
defendants were given an opportunity of filing a fresh written 


. Statement. They then denied that they had forfeited their 


lease either by non-payment of rent or by denying the plain- 
tiffs title. They pleaded that they were perpetual lessees of 
the land, and also that the suit was not maintainable as the 
plaintiffs had not given them formal notice to quit. 


The Munsif found that the plaintiffs’ title in respect of 
half of the land had been denied by the defendant, Khuda 
Bakhsh, and he gave the plaintiffs a decree for the ‘ejectment 
of that defendant and for possession of half of the land. On 
appeal the Subordinate Judge gave the plaintiffs a decree for 
possession of the whole of the land, holding that they had 
forfeited their lease both by non-payment of rent and also by 
denial of plaintiffs’ title. 


The first question discussed in this court was, whether the 
defendants held as perpetual lessees or as tenants from month 
to month, In the view which I take of the case it is unneces- 
sary to decide this question. , 

The next question is, whether the defendants have for- 
feited their léase by non-payment of rent. It is neither 
alleged nor proved that it was a condition of the lease that it 
should be forfeited in case of non-payment of rent. This 
ground fails, _ 

The next question is whether the defendants forfeited 


‘their lease by reason of their denial of the plaintiffs’ title. 


One of the defendants, Khuda Bakhsh, mortgaged part of a 
house expressly including the land. Another defendant, 
° 108 
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Kadir Bakhsh, mortgaged half the house on the land but did 
not expressly include the land in the mortgage. In the 
former case it seems that there was a denial of the plaintiffs’ 
title to the land. In the latter it cannot be said that there 
was a denial of their title It has been held that denial of a 
landlord’s title by one of several lessees does not cause a forfei- 
ture of the lease. But I need not discuss this question further, 
for in my opinion the plaintifi’s suit must be dismissed even if 
it be proved that the defendants denied the plaintiffs title. 
Section 111 of the Transfer of Property Act, which admittedly’ 
applies to this case, provides that a lease of immovable pro- 
perty determines in various ways amongst others by forfei- 
ture. Clause (g) of the section runs as follow :—-By forfeiture, 
that is to say, (1) in case the lessee breaks an express condi- 
tion which provides that, on breach thereof, the lessor may 
re-enter, or the lease shall become void, or (2) in case the 
lessee renounces his character as such by setting up a title in 
a third person, or by claiming title in himself; and in either 
case the lessor or his transferee does some act showing his in- 
tention to determine the lease. 


It is contended on behalf of the defendants that it has 
neither been alleged nor proved that the lessors did any act 
showing their intention to determine the lease. On behalf 
of the plaintiffs it is contended that the institution of the suit 
was sufficient to show their intention to determine the lease 
within the meaning ofthe clause. In the case of Anandmoyee 
v. Lakhichandra Mitra () it was held by GHOSE and PARGI- 
TAR, JJ., that in a suit of this kind it must be shown that the 
plaintiff declared his inténtion to determine the lease of the 
defendant and that such intention was declared by some act 
or otherwise before the institution of the suit. In my opinion 
that decision was correct. Itis contended by Dr. Tej 
Bahadur that section 112 of the Transfer of Property Act 
shows that a forfeiture may be completed by the institution 
of a suit, but it appears to me that section 112 does not show 
this. The opening words of the section are “a forfeiture 
under section 111, clause (g).” The word ‘forfeiture’ must 
mean a complete forfeiture and not merely that a tenant has 
incurred liabillity to have his lease forfeited. The losing 


(1) [1906] I. L. R, 33 Cal, 339- 
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words of clause (g) of section 111 seem to add something to 
the English law-on the subject and were possibly inserted 
in order that there might be no doubt that an alleged forfei- 
ture must be complete before a suit is brought.: The cons- 
truction adopted by the Calcutta High Court is in accord- 
ance with the general rule that a cause of action must be 
complete at the date of the institution of a suit, and cannot 
be completed either by the plaint or by the written statement 
or any other pleading inthe suit. I hold that the institution 
of the suit was not an act showing an intention to determine 
the lease within the meaning of section 111, clause (g). 


I was asked by the learned Advocate for the plaintiffs to 
follow the course taken by the Calcutta High Court in the 
case cited, namely, to remit an issue to the court below for a 
finding as to whether an intention to determine the tenancy 
was declared by the plaintiffs before the institution of the suit. 
In the present case, I think, I ought not to do so, As already 
stated, the allegation that a forfeiture had occurred by denial of 
the landlord’s title was not in the plaint when it was filed, but 
was Added several months afterwards. The petition begins 
with the words “Daryaft karne se malum hua.” If these words 
mean anything, they mean that the plaintiffs have come to 
know of the denial after the institution of the suit. Ifthe 
plaintiffs were not aware of any act having been committed 
by the-tenants, which rendered the lease liable to be forfeited, 
they could not have indicated an intention to determine the 
lease on that account. To frame and remit an issue would, 
under the circumstances, be an encouragement to the produc- 
tion of false evidence. I allow the appéal, set aside the decree 
‘of the courts below and dismiss the plaintiffs’ suit with costs 
in all three courts. The plaintiffs are at liberty to withdraw 
the sum deposited in the court below on account of rent. Mr. 
Ghulam Mujtaba states on behalf of his clients that they have 
no objection to this. 

Appeal decreed, 
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LALIJAN 
Versus 
MAHOMED SHAFI KHAN.* 
Makomedan Law—Hanaft law—Gift—Construction—Condition in 
derogation of the grant. 


According to the Hanafi law any derogation from completeness of a 
gift is null, and if the intention to give to the donee the entire subject- 
matter be clear, subsequent conditions derogating from or limiting the 
extent of the right are null and void. In other words, according to the 


_ Hanafi law, the gift is valid and'the condition is void. _ 


APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice CHAMIER, reversing a decree of 
A. W. R. Cole, Esq., District Judge of Moradabad, who 
reversed a decree of Maulvi Muhammad Junaid, Munsif of 
Sambhal. 


The facts of the case will appear sufficiently from the 
judgment of 


CHAMIER, J—Musammat Tamanna Begam executed a 
tamliknama whereby she made one-third of certain property 
wagf and provided as follows with regard to the remaining 
two-thirds :— 

“My son, Naki Khan, will remain owner (malik) of the 
remaining two-thirds and of the said two thirds Naki Khan 
will remain full and absolute owner of one-third (malik kamil 
o katai), and he shall have the powers of an owner with 
respect to it, and Naki Khan will be owner (malik) of the other 
third also, and his name will be entered in the Khewat, but 
the income of it is given for the maintenance of my minor 
grandson, Muhammad Shafi Khan, son of Muhammad Taqi 
Khan, deceased. According to law, Naki Khan is guardian of 
Shafi Khan, he must give the income of that one-third for the 
maintenance of the minor and Naki Khan will not have the 
power of transfer over that one-third during the life of the 
minor.” 

Soon after Naki Khan'sold the whole two-thirds of the 
property to the respondents Lalijan, ‘who is said to be a 
prostitute. In the present suit the appellart, Shafi Khan, 
suing by his next friend, prays for possession of one-third 

° L.P. A. 144 of 1911. 3 
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of the property and for cancellation of the deed of sale in 
favour of the respondent. The defence is that the whole two- 
thirds of the property were given to Naki Khan and under 
the Mahomedan law the conditions that he should not have 
power to transfer portion of the property and should make 


over the profits of that portion to Shafi Khan, are invalid and 
must be disregarded, 


The Munsif held that Shafi Khan was entitled to the 
profits of one-third of the property but not to possession of 
that share and passed a decree accordingly. 


Both parties appealed, and the District Judge held that 
all the conditions regarding one-third of the property were 
void, and that the respondent was not bound to make over the 
profits of that share to the appellant. Accordingly he dis- 
missed the appeal of Shafi Khan, allowed the appeal of 
Lalijan, and dismissed the suit of Shafi Khan with costs, 
Shafi Khan has appealed to this Court. S. A. No. tr1g is his 
appeal against the decree passed on his appeal to the District 
Court. S. A. No, 1120 is his appeal against the decree 
passed on the respondent’s appeal to that court. 


It is in the first place contended that the tam/iknama gives 
one-third of the property to Shafi Khan out and out. If this 
view is court, the appellant must succeed. I think, however, 
that itis impossible to construct the zam/iknama as giving 
Shafi Khan one-third of the property out and out. It is 
possible to construe the deed as giving him one-third for life 
and to regard the provision that it shall stand in the name 
of his uncle as an arrangement for the management of the 
property, But it appears to me that according to the correct 
construction of the deed, Naki Khan takes the whole two- 
thirds out and out and the intention was to bind him to allow 
Shafi Khan to have the profits of one-third for his life. The 

_ question is whether such a condition is permitted by the 
Mahomedan law. The parties are. Sunnis, According to 
the Hanafi Law any derogation from the completeness of a 

« gift is null, and if the intention to give to the donee the entire 

` subject-matter "be clear, subsequent conditions derogating 
from or limiting the extent of the right are null and void. 
In other words, according to the Hanafi law, the gift is valid 
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and the condition is void. (Amir Ali on Mahomedan law, 
vol. I, p. 77). According to the same authority if a man 
was to give a piece of land to another on the condition 
that he should give to him the whole produce of the 
land in perpetuity the condition would be bad, but it is 
otherwise with a gift by A to B without any restriction on 
the power of disposition but subject to the condition that 
B should pay periodically to A a part of the usufruct of the 
property, both the gift and the condition would be valid, and 
if B should alienate the property, the assignee would take it 
subject to the condition. In these cases, says the learned 
author, the reason is obvious for the reservation of an interest 
by the donor for himself or for himself and his heirs, does not 
interfere with the right of property vesting in the transfer 
by the act of transfer. For these propositions he cites the 
case of Nawab Amjad Ali Khan v. Mohamdi Begam |1) and 
the Nawadir, an authority which I have been unable to con- 
sult. Sir ROLAND WILSON (p. 334) states the law in the same 
way but doubts the correctness of the decision in the case 
just cited. That was, however, a decision of their Lordships 
of the Privy Council, and it is binding upon me if it applies 
to the present case. The parties to that case were Shiahs, 
but the decision does not purport to rest upon any pecu- 
liarity of the Shiah Law. According to it, the condition 
that the donee, Naki Ali Khan, shall pay the usufruct of part 
of the property to his nephew is valid. 


The condition that Naki Ali Khan shall not alienate the 
property seems to be invalid. The respondent contends that 
she is not bound by the condition regarding the payment of 
the usufruct to the appellant because she is a purchaser for 
value and the property is not charged with the payment of 
the usufruct to the appellant. I cannot accept this conten- 
tion. She must have had notice of the condition for it was 
contained in the deed under which Naki Ali Khan acquired 
title to the property. She holds the property on the same 
terms on which Naki Ali Khan held it, 


For the above reasons I dismiss S. A. No. 11 19 with costs, 
and I allow S. A. No, 1120 with costs here and in the lower 


(1) [1867] 11 M. L A, 517. 
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appellate court and restore the decree of the court of first 
instance, - 

The defendant alone filed an appeal under section 10, 
Letters Patent, 

Abdul Raoof, for the appellant. 

The- view taken by the learned Judge is wrong. The 
condition attached to the gift under the Mahomedan Law, 
is invalid. The view taken by the learned Judge is correct 
under the Shia school of Mahomedan Law, but it is against 
the Sunni school, The parties in the present case are Sun- 
nis. The ruling laid down by their Lordships in Amjad 
Ali Khan v. Musammat Mohamdi Begam(') does not 
apply as the parties there were Shias. Mr. Amir Als 


. view is not in keeping with the orthodox school of Maho- 


medan Law and should not be given effect to. He modern- 
nises the Mahomedan Law which may be good, but it is 
not the law as it is understood in India. Sir ROLAND WILSON 
has criticised the ruling in 11 M. L A. 

Mohan Lal Sandal, for respondent. 

The case in 11 M. I. A. is not based upon any peculiarity 
of Shia Law, though the parties in that case were Shias, 
Their Lordships referred to Hedaya which is an authority 
under the Sunni school of Mahomedan Law, 

See Amir Ali’s Mahomedan Law, vol. I, pp. 77, 78, 85 and 86. 

Hedaya, p. 483. 

Abdul Rahman’s Institutes of Mussalman Law, Art. 439, pp. 250 
and 442. Ly 

Kasim Hussain v. Sharif-un-nissa, I. L. R., § All, 285. 

Abdul Raoof, in reply. 

The judgment of thè Court was delivered by 

BANERJI, J—The facts of the case and the questions of 
law which faris. in it are fully dealt with in his judgment by 
our learned brother. In our opinion the conclusion at which 
he arrived is su ported by the decision of their Lordships of 
the “or oeilin Amjad a: Khan v. Musammat Mohamdi 
Begarin. , nai was no cou.. ` case between S4zeas, but 
the rule of law was considéred as applying equally to S%ias 
and Sunnis. This has been shown by Mr. Amir Ali on 
page 86 of Vol. Iof his well-known work on Mahomedan 
law. We dismiss the appeal with costs. 

M. L, S. Appeal dismissed, 

. (1) [1867] 11 M. I. A., 517. 7 
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Maia: BRIJ LAL AND OTHERS, 
e versus 
Macnee SURAJ BIKRAM SINGH, 
ATKINSON, Hindu Law—Will—Consiruction—Hindu lady—A bsolute or life 


LORD SHAW. estate—Power to appoint an heir. 


SIR JOHN 
EDGE. Where a Hindu testator declared that after his death his widow 
MR. oe would remain in possession of his immoveable property “ with all sorts of 


powers like myself,” and that after the death of his widow, his daughter- 
in-law, who was the widow of his deceased son, Rana Raghuraj Singh, 
‘twill remain in possession and occupation of” the said property “ just like 
myself” and his widow; and the testator further declared that he did 
thereby execute the will in favour of his daughter-in-law “so that after 
my demise and that of my wife the estate and the names and vestiges 
of my ancestors may continue to endure, even as they have existed in 
times past and do exist at present, and so that she may perform my 
funeral ceremonies as well as those of my wife according to Hindu 
religion and custom of the caste in the same way as Rana Raghtraj 
Singh, deceased, himself would have done; that thereafter she will 
have power to nominate any one whom she thinks fit as an heir, so that 
the (good) name of the family may continue to flourish with fame, in the 
same way as in times past and up to the present day,” and the question 
was whether the daughter-in-law took an absolute estate or an estate 
for life. 


Held, that there was no estate at all given in terms to the daughter- 
in-law ; that the only direction was that she was to remain in possession 
and occupation of the property, and that she was invested with the 
power of appointing an heir either in her lifetime or by will; and that 
the word “heir” in the clause meant heir to the testator. 

TWO CONSOLIDATED APPEALS from two decrees of the 
court of the Judicial Commissioner of Oudh, dated the 7th 
August, 1907, reversing two decrees of the Subordinate Judge 
of tahsil Biswan, dated the 12th February, 1907. E 

The. sole question for determination in the appeal was 
whether upon the true construction of the will of one Narpat 
Singh, dated the 11th July, 1893, an absolute | or merely a life 
estate passed to Rani Brij Nath Kuar, since deceased, in 
a village called Intgaon, 
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The village in dispute belonged to the said Narpat Singh, 
who made the said will before he died on the 2nd February, 
1834. 

The will, which was dated the 11th July, 1893, after recit- 
ing that the testator, who had no son, had given his daughter 
therein named, a village for life by way of maintenance, but 
she had refused to take it, and he had accordingly agreed to 
give her an annuity of Rs. 700 instead, provided as follows :— 


“It is resolved that after my demise, my wife, Musammat 
Sheologan Kuar, the legatee No, 1, will remain in possession 
of the above mentioned property with all sorts of powers like 
myself ; and after the death of my wife, my daughter-in-law, 
Musammat Rani Brij Nath Kuar, wife of Rana Raghuraj 
Singh, deceased, the legatee No. 2, will remain in possession 
and occupation of the entire property mentioned above just 
like myself and the legatee No, 1.” 


The testator then referred to other wills which he had 
made and subsequently revoked among them one in favour of 
Suraj Bikram Singh, and after giving his reasons for revoking 
thatewill he continued as follows :— 


“ Therefore I have cancelled the will in favour of Suraj 
Bikram Singh, which was registered on the 3rd May, 1892, 
do hereby execute, after having obliged my daughter-in-law, 
Rani Brij Nath Kuar, an instrument of will in her favour 
which | am going to have also registered, so that after my 
demise and that of my wife the estate and the names and 
vestiges of my ancestors may continue to endure, even as 
they have existed in times past and do exist at present, and 
so that she may perform my funeral ceremonies as well as 
‘those of my wife according to the Hindu religion and custom 
of the caste in the same way as Rana Raghuraj Singh, 
deceased, himself would have done; and thereafter she will 
have power to nominate any one whom she thinks fit as an 
heir, so that the (good) name of the family may continue to 
flourish with fame, in the same way as in times past and up 
to the present day.” 


Rani Brij Nath Kuar, though called by the testator his 
daughter-in-law, was in fact the widow of a nephew of his. 
Under the will she obtained possession of the said village. 
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She held the property for less than 12 years and nominated 
no heir before she died. 


After the death of Rani Brij Nath Kuar, the appellants , 
obtained two simple money decrees in suits numbered 4 
and 5 of 1906, respectively, against her assets and, on the 
25th July, 1906, they instituted the present proceedings by 
filing two applications for execution of the two decrees in 
the court of the Subordinate Judge. The decrbe-holders 
prayed that the amounts of the two decrees with future 
interest and costs might be realized with costs of execution 
by attachment and sale of the village in dispute. 


In reply to the applications the judgment-debtor, the 
present respondent, objected to the attachment on the ground 
that the possession of Rani Brij Nath Kuar was that of a 
Hindu widow only, and that the property attached could not 
be sold to satisfy decrees for sums of money personally 
due from her. 


The decree-holders filed a reply to the objections of the 
judgment-debtor and, with reference to the allegations of the 
parties, the Subordinate Judge framed the following issue for 
trial in both cases which were heard together + —“ Whether 
Rani Brij Nath had a full and absolute interest in the proper- 
ty in dispute. ” 

On the 12th February, 1907, the Subordinate Judge deli- 
vered his judgment holding in effect, that the will of Narpat 
Singh conferred an absolute estate in favour of Rani Brij 
Nath Kuar and, as such, the property in suit was liable to 
be seized in execution of the decrees of the decree-holders, 
The following is the material part of his judgment :— 


‘So faras the gift to the legatee No.1’ is concerned, iť 
was held by the. Judicial Commissioner's court in the case 
noted above that it was ‘a gift to her for life only.’ It is 
contended by the judgment-debtors that inasmuch as the 
words in the will conveying the estate to both the legatees ‘are 
similar, they are susceptible of one and the same construc- 
tion. No doubt, the words used in the will with reference 
to the gifts to Sheolagan Kuar and Brij Nath Kuar are 
almost the same, but that is no reason to put’ the same cons- 


truction thereon. A document should be so construed as to 
É 2 e 
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meet the wishes of the person who executes it. Itis quite 
possible thata word might have been used by him in two 
different senses in the same deed, Hence,in order to cons- 
true a deed, all the circumstances should be looked into in 
order to gather his intentions. It appears from the judgment 
of the High Court, referred to above, that as the gift to Sheo- 
lagan Kuar was followed by another gift to Brij Nath Kuar 
the former gift was held to be a gift for life only, otherwise the 
gift in favour of Brij Nath Kuar could not be given effect 
to. The above construction seems to be in conformity with 
the ruling of their Lordships of the Privy Council, reported 
in 14 B. L. R. at page 226, or 2 I. A„7. There are no words 
to be found in the will to limit the gift in favour of Rani 
Brij Nath Kuar to her life only. The fact that she has been 
authorised to nominate an heir does not render the gift to be 
one for life. The words used in the will are “ usko ikhtiyar 
hai ke jisko laek samphe usko warts karar de ” (i. e, “she has 
an option or authority to nominate one whom she thinks fit 
as an heir,”) The above words do not show that the gift 
to Brij Nath Kuar was intended to be followed by another 
gift in favour of any other person. 


“If we construe the will in the light of the ruling of their 
Lordships of the Privy Council reported in 2 I, A. at page 7, the 
only inference at which I can arrive is that the will in favour 
of Brij Nath Kuar was surely intended to be absolute. ” 


The judgment-debtor appealed to the court of the Judi- 
cial Commissioner of Oudh. The appeals were heard to- 
gether by two learned Judges of the court, who concurred 
in holding that upon a true construction of the will merely 

«a life estate was given to Rani Brij Nath Kuar and that, 
therefore, mauza Intgaon (the village in dispute) was not 
liable to be sold in execution of the decrees obtained by the 
decree-holders, ‘the present appellants, against the assests of 
the said Rani: They accordingly allowed the appeals and 
dismissed the said applications of the appellants. 


The material part of the judgment of the 1st Additional 
Judicial Commissioner was as follows :— 
“ft seems to me that the decision of the point at issue 
hinges on the possibility or not, of the terms of the bequest 
(d 
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to Sheolagan Kuar being construed in one sense and of ‘the 
identical terms of the bequest to Rani Brij Nath Kuar being 
construed in another. Prima facie the terms of both bequests 
should be treated as identical. The leading authority on the 
construction of wills of this kind is the ruling in II, I. A, 7. 
The learned counsel on each side referred to several other 
rulings, 
L L. R, XVII Bom, 503, 


L L. R., XIX All, 16, 
L L. R. XXVII All, 364, 


cited by the learned advocates for appellants, lay down that 
ordinarily a gift or will in favour of a Hindu woman in 
absence of express words showing an intention to confer an 
absolute estate of inheritance which she is enabled to alienate, 
must be construed as conferring only a limited interest on her. 


“The rulings cited on behalf of the respondents, v#z.,— 


L L, R, XXXII, Cal, 861, 
24 W. R., 395, 

I. L, Ry XXIV Cal, 406, 
I. L. R, XXVII Cal, 649, 
5 C. W. N., 300, 

; IL. R, XX Mad, 293, 
are of little help to them. The way in which other-courts 
bave construed wills before them, are hardly a safe guide for 
the construction of the terms of the will before us. 


“ Their Lordships of the Privy Council in II, I. A,, 7, lay 
down the following useful principles, vtz, :—That for ascertain- 
ing the intention of the testator, the element by which a court 
is to be guided in construing a will is to be taken into consi- 
deration and not merely parts of it ; that surrounding cicum- 
stances may also be looked to, such as the law of the country. 
under which the will was made, the fact that the testator was 
a Hindu, his knowledge that Hindu women do not ordinarily 
take absolute estates by inheritance which they can alienate, 
and the state of the testator’s family at the time that the will 
was executed. 


“In order to ascertain the intention of the testator former” 
wills cannot be looked at ; and in the light ofethe principles 
laid down in the Privy Council ruling in [I7I. A,,-7, I hold 
that in the case of Narpat Singh, it may be assumed that the 

e 
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testator, a Hindu gentleman of advanced age, had some 
knowledge of Hindu law. That he was aware of the distinc- 
tion between an estate for life, and an absolute estate may be 
inferred from the words in the preamble that he made over 
the village Lilouli for ‘life maintenance’ to his daughter. 
It was argued by the Hon. Rai Sri Ram Bahadur for the 
decree-holders that the absence of express words limiting the 
gift to a life estate in favour of Rani Brij Nath Kuar indicated 
the testator’s intention that her interest in the estate should 
be absolute. I would draw a contrary inference. It was held 
by the Additional Judicial Commissioner, Mr. Spankie, that 
the testator’s intention was to confer a limited estate on 
Musammat Sheolagan- Kuar, Rai Sri Ram Bahadur was at 
first disposed to dispute the correctness of this finding, but he 
afterwards acknowledged it. Inasmuch, therefore, as the gift 
to Sheolagan Kuar was for life only, the intention of the 
testator must have been to confer a similar estate on Rani 
Brij Nath Kuar. 


“I cannot agree with the learned Subordinate Judge’s 
opinion that the similarity of the words conferring the estate 
on the two ladies is no reason for the placing of the same 
construction on them. On the contrary, I think, that itis a 
very good reason and that it was intended. 


‘*The only ‘circumstances’ that he refers to are the 
absence of words limiting the estate to Brij Nath Kuar for 
life, and the power given to her of nominating an heir. But 
if it were the intention of the testator to confer an absolute 
estate on-Rani Brij Nath Kuar, then the grant of the power 
to nominate an heir would have been superfluous. I think 
that the grant of that power is another indication of his in- 
tention to confer a limited estate. In the will the testator 
has expressed his anxiety that the estate and the name of the 
family may continue to exist as heretofore. It may be 
implied from these words that the testator wanted an heir 
from his own family to be nominated, for he was aware that 
there were reversioners init. There are other circumstances 
which appear to me to help towards the conclusion that the 
testator’s intention was to confer a limited estate on Brij 
Nath Kuar, im addition to. his knowledge that women do not, 
as a rule, take absolute estate. by. inheritance, 
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“The will contains no indications that he had any ex- 
traordinary affection for Brij Nath Kuar. It says that she was 
childless and past the hope of bearing children, that she was 
already well provided for. It does not show that he was at 
feud with his kinsmen ; while in two places it expresses his 
wish that the estate should remain as heretofore. My con- 
clusion, therefore, as drawn from the whole tenor of the will 
and these circumstances is, that the testator intended to 
confer the same estate on both the ladies, that if he had wished 
to give an absolute estate to Brij Nath Kuar, he would have 
used express words indicating that intention, and that the 
power he gave to her of nominating an heir do not indicate 
any such intention. No inference as to such an intention 
can be drawn from the fact that Sheolagan Kuar in her life- 
time made over the estate to Rani Brij Nath Kuar. 


“I would, therefore, allow the appeals with costs and re- 
versing the lower court’s findings, would hold that mauza 
Intgaon is not liable to be sold in execution of the decrees’ 
obtained by the respondents against the assets of Rani 
Brij Nath Kuar and direct that it be released from attach- 
ment.” A 


The judgment of the Judicial Commissioner, after stating 
the facts, concluded as follows :— 


“It appears to me that the respondents are on the horns 
of a dilemma. The testator uses the same words to describe 
the estate conferred upon Brij Nath Kuar, as he does, to 
describe the estate conferred upon Sheolagan Kuar. This 
Court held in a previous case that Sheolagan Kuar took only 
a life-estate. Ifthat decision was wrong, then Sheolagan 
Kuar took an absolute estate and Brij Nath Kuar took 
nothing, for she was not the heir of Sheolagan Kuar and 
she did not acquire title by long possession. If Sheolagan 
Kuar took only a life estate then (the same language being 
employed) Brij Nath Kuar took a life-estate also, There is 
a good deal in the will which supports this conclusion. The 
testator confers upon Brij Nath Kuar a power to nominate 
an heir (warts). The passage cannot possibly mean that 
she should nominate an heir to herself, the word ‘ warts’ ob- 
viously means an heir to the testator. 
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This power could not have been required if Brij Nath 
Kuar was to take a heritable estate and to have power to 
nominate an heir to herself. 


“The words used with reference to both the women 
(gabiz-o-mutsar rif, i.e one who possesses and one who spends 
or enjoys) do not by any means indicate an intention to 
‘confer a transferable estate. The notion that a woman should 
have a transferable estate and be able to divert the estate 
to her own family is positively repugnant to the Hindu mind 
and the soundness of the decisions which lay stress upon 
this is to my mind beyond question. 


“It is unnecessary to observe that the word dakhil used 
with reference to Brij Nath Kuar means no more than gadis, 
It denotes possession only. 


“Counsel for the respondents laid stress upon the words 
‘mat jami tkhtiarat’ (with all power or authority). In the 
first place they are used with reference to Sheolagan Kuar, 
so that if they denote a transferable estate there was nothing 
left for Brij Nath Kuar. Next full effect can be given to these 
words without construing them as importing a transferable 
estate, and lastly this must be read with the context. 


“ It is noticeable that the testator does not say that either 
of the ladies is the ‘alik’ (proprietor). The whole will 
seems to work up to the nomination of an heir obviously a 
male heir by Birj Nath Kuar who, he assumed, would survive 
both Sheolagan Kuar and himself. 


“In my opinion, there can be very little doubt that the 
testator did not intend to confer a heritable estate upon 
either of the ladies. 


“I would allow the appeal and dismiss the respondent’s 
application with costs in both courts.” 


The appellants, thereupon, appealed to His Majesty in 
Council, 
Kenworthy Brown, for the appellants, referred to 
Mahomed Shurpsool v. Shewukram, [1874] L. R.,2 L A, 7, 
and submitted that the gift to Rani Brij Nath Kuar is abso- 


lute, and there is nothing in the will to limit that gift, and 
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that the fact that she has an authority to nominate an heir 
does not make that gift one for life : 
Hoy v. Master, [1834] 6 Sim., 568. 3 
De Gruyther, K. C, and G. E. A. Ross, for the res- . 
pondent, were not heard, 


The judgment of their Lordships was delivered by 


LorD MACNAGHTEN :—This is a very simple case, The 
only question is whether the daughter took an absolute estate 
on an estate for life? 


In the first place, there is no estate at all given to the 
lady, in terms, The only direction is that she is to remain 
in possession and occupation of the property, and then she 
is invésted with the power of appointing an heir either in 
her lifetime or by will, It seems to their Lordships that 
the word ‘heir’ in that clause means-heir to the testator 
and that the judgment of the Judicial Commissioners is 
perfectly right. 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be dismissed, and with costs. , 


L. T. Wilson & Co., Solicitors for the appellants. 


Rogers and Nevill, Solicitors for the respondents. 


J. M.P Appeals dismissed, 


. 


VOL, IX] PRIVY COUNCIL. 811 


PRIVY COUNCIL. 





VIRSANJI, SONS, AND COMPANY 
versus 
SHAPURJI BURJORJI BHAROOCHA. 
Contvact—Document—Consiruction—Sutt for damages for breach 
of contract. 

Where the respondent in a letter addressed to the appellants wrote: 
“ In consideration of your having at my request acceded to the proposal 
of” the Secretaries, &c., of the T. Mills Company, Limited, “‘ to advance 
to the mills a sum of one lac and fifty thousand rupees, I hereby bind 
myself to you to procure a loan within two weeks of eleven lacs of rupees 
as the first mortgage of the mill’s block property ; and to pay to you 
thereout the said sum of one lac and fifty thousand rupees agreed to 
be advanced by you to the mills,” and the appellants, who had made the 
advance, sued the respondent for damages for breach of contract. 


Held, that the evidence showed that the appellants wanted some 
real and substantial security for their advance; that the document was 
a substgutial undertaking that a loan should be procured and that out of 
that loan this sum advanced should be repaid; and that a decree should 
be made in favour of the appellants. 

APPEAL from a judgment and decree of the High Court 
of Bombay (August 23, 1910), on appeal from a judgment and 
decree of the said High Court in its original civil jurisdiction 
(February 11, 1910). 


The suit giving rise to this appeal_was instituted by the 
appellants, as plaintiffs, against the respondent, as defen- 
dant, for the recovery of damages for breach of an agreement 
contained in a letter, dated the 7th August, 1909, which is fully 
set out in their Lordshtp’s judgment and was addressed by 
the respondent to the appellants. Both courts below dismiss- 
ed the suit with costs. The question for determination in 
this appeal was the construction of the said letter. 

The parties to the appeal admitted that the court of 
appeal gave a correct statement of the facts of the case as 
follows :— OAE 

The plaintiff is a merchant who, on the 7th August, 1909, 


was a creditor, in respect of monies previously advanced, of 
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Dwarkadas Dharamsey, one of the agents of the Tricumdas~ 


Mills Company. The defendant is a leading broker in Bom- 
bay, whose business includes the procuring of loans for com- 
panies in want of money. He had had many dealings with 
Dwarkadas Dharamsey who was heavily indebted to him. 


On the 7th of August, Dwarkadas Dharamsey went to the 
plaintiff and asked him for a loan of 1% lacs at once and said 
he would be broke ifhe did not getit. The plaintiff refused, 
Dwarkadas Dharamsey then said he had arranged a mort- 
gage of the Tricumdas Mills with the defendant for 11 lacs, 
but that the arrangement would take time and that he could 
bring a letter from the defendant, The plaintiff said that a 
lawyer must be consulted as to the terms of the proposed 
letter, and he and Dwarkadas Dharamsey at once went to a 
solicitior. 


The letter above set out was then drafted by the solicitor 
on the plaintiffs instructions, Dwarkadas Dharamsey then 
went with the draft to the defendant and said that the plain- 
tiff wanted defendant’s assurance that he would procure a 
loan on first mortgage of the Tricumdas Mills. The defen- 
dant said he had no objection to give the assurance and signed 
a letter drawn upin terms of the plaintiff's draft. Dwarka- 
das Dharamsey then took the letter to the plaintiff who at 
once paid him 134 lacs debiting it in his books to the Tri- 
cumdas Mills and Tricumdas Dwarkadas and Co., (the 
agency firm of which Dwarkadas Dharamsey was the chief 
partner). 


At the date of this letter the first mortgage of the Tri- 
cumdas Mills was held by Shivlal Motilal to secure an advance 
of 6lacs of rupees. This circumstance was known to the 
defendant but not to the plaintiff. At that, date also Shiv- 
lal had, under an agreement of the 5th of August an option to 
advance an additional sum of five lacs rupees upon a 
further charge of the Mills and had already advanced two 
lacs on account of the further charge. The circumstance was 
unknown both to the plaintiff and the defendant. 


On the oth of August the defendant learnt from Dwarkadas 
Dharamsey that Shivlal had exercised hiş option in full for 
an advance of 5 lacs in addition to his original 6 lacs. He 
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accordingly wrote on that date to the plaintiff the following 
letter :— 


“ Dwarkadas has just informed me that he has arranged a 
mortgage on Tricumdas Mills for Rs..11 lacs with Shivlal 
Motilal. 


“ Please understand, therefore, that he has broken off the 
negotiations with me, you are to look to him or to havea 
guarantee from Shivlal Motilal that he reserves for you a lac 
and a half from, the further 5 lacs he has to advance to 
him. ” 


The above facts are undisputed. There is evidence that 
after the 9th August, plaintiff tried to arrange for repayment 
out of the monies to be advanced by Shivlal on further charge 
and that he made no claim on defendant till 24th August, the 
day of the meeting of the creditors of Dwarkadas Dharamsey, 
when Shivial had finally decided not to advance the re- 
maining 3 lacs. 


“On the rith October, 1909, the appellants instituted the 
suit,in the High Court of Bombay. In their plaint they 
alleged that the respondent had failed to keep his promise 
contained in the said letter and had broken his contract, 
and they prayed for a decree for Rs. 1,50,000 with interest 
at 6 per cent., and costs. 


The respondent in his written statement, denied that 
he in fact requested the appellants to advance any money 
to the said mills, or that he promised to repay any such 
advance, He stated that he received no consideration for 
the said letter and that he was always ready and willing 
to perform what he had undertaken to do. He also denied 
that he had failed in his promise or broken any contract 
of his, and contended that under the circumstances which 
had taken place it became impossible for him to pay Rs. 
1,50,000 out of the mortgage loan-to the appellants. He 
further contended that the appellants accepted the deter- 
mination of any contract under the said letter of the 7th 
August, 1909,and agreed with Dwarkadas Dharamsey to 
get his advance paid out of the loan which would be made 
by Shivlal Motilal upon the further mortgage, 
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The suit was tried by BEAMAN, J., who held that the 
respondent believed that the mortgagee, Shivlal Motilal, was 
willing to be paid offin full, that the respondent had the 
1r lakhs available for the said loan which he undertook 
to procure and was ready and willing to advance the said 
sum on a first mortgage of the said mills, that the undertak- 
ing to pay the sum of Rs. 1,50,000 out of the mortgage 
money contained in the letter of the 7th August, 1909, was 
conditional and contingent on the transaction of mortgage 
being given effect to and carried out by the loan being 
taken and was not a promise unfettered by that condition, 
that the contingency failed in consequence of the act of 
Dwarkadas Dharamsey, that the fulfilment of the said under- * 
taking thereby became impossible, and that there was no 
breach on the part of the respondent of his contract, or any 
liability on his part in respect of the said sum. 


On appeal the decision of Mr. Justice BEAMAN, was affirm- 
ed by the court of appeal. The judgment of the court of 
appeal after stating the facts concluded as follows :— 


In the view we take of the case, however, what happened 
after the gth of August, is of no importance for the purpose 
of our decision. The question which we have to decide is 
what requisition the plaintiff laid before the defendant by 
the draft and what the defendant undertook by the letter 
of the 7th August. 


The plaintiffs present case is that he insisted on a 
request from the defendant for an advance of Rs, 13% lacs 
to Dwarkadas Dharamsey and the defendant’s promise 
that he would repay that amount. If this was what he 
wanted, it is strange that he did not ask for a bare and 
absolute guarantee from the defendant instead of introducing 
an unnecessary reference to the first mortgage of the 
Tricumdas mills. 


It appears to us that no reasonable business-man in the 
plaintiffs position can possibly have suppsed that a loan 
broker, however wealthy, would promise to pay out of his 
client’s money 1% lacs of rupees except upon condition of 
some security being obtained for the lender of the money. 
As between business-men like plaintiff and defendant dealing 
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with a tottering financier like Dwarkadas Dharamsey, any 
arrangement for an unconditional guarantee such as the 
plaintiff now asserts is incredible. It appears to us that 
the words “I bind myself to you to procure a loan within 
two weeks of Rs, 11 lacs on the first mortgage of the mills and 
to pay you thereout” are correctly paraphrased in para. 5 of the 
defendant’s written statement, where he says that all he had 
undertaken to do was to procure the lending of 11 lacs if a 
first mortgage of the mill was given and to pay thereabout 
134 lacs to the plaintiff. 


It was suggested by the plaintiffs counsel that if defendant 
„had not offered a written guarantee in these terms, the plaintiff 
would never have advanced the money. We do notthink that 
this would have been the result, for the plaintiff had no doubt 
of Dwarkadas Dharamsey’s ability or willingness to mort- 
gage tbe Mills. His only doubt was (as he himself says) 
whether Dwarkadas Dharamsey could induce any one to 
lend him the 11 lacs he wanted on the Mills, On the other 
hand, looking at the case from the point of view of the defen- 
dant, if he had been asked to promise repayment of the plain- 
tiff’ money, mortgage or no mortgage, security or no security, 
we cannot doubt that he would have refused, 


For these reasons we affirm the decree of-the lower court 
and dismiss the appeal with costs. 


The appellants then appealed to His Majesty in Council. 


Alfred Cripps, K. C. (G. R. Lowndes, with him), for the 
appellants: The contract is contained in the letter of the 
7th August, 1909, and the only question in the appeal is 
the determination of the construction of that document. The 

* Indian Contract Act (Act IX of 1872), section 32, and the 
case of Krell v. Henry (1) relied upon by Mr. Justice BEAMAN 
have no application here. Under the contract the respondent 
undertook that a a loan shall be procured on the first mort- 
gage of the Mills, and out of that loan the money advanced 
by the appellants shall be repaid. The respondent failed to 
carry out his undertaking and is liable for the breach of the 
contract. Counsel was stopped, 


(1) [1903] L. R., 2 K, B., 740, 
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Sir Robert Finlay, K. C., and De Gruyther, K. C. (Arthur 
Grey, with them), for the respondent: It is contended that 
in construing the contract, reliance should be placed only 
on the actual, words contained in the letter of the 7th August, 
1909, but it is submitted that the contract in this case must 
be construed with reference to surrounding circumstances. 
The contract is not a personal guarantee given by the respon- 
dent to the appellarits. Nor is there a guarantee that Dwarka- 
das would take the advance of 11 lacs on the first mortgage 
of the mills. Dwarkadas was paying a double part, all that 
the appellants wanted was an assurance that some one would 
advance the amount on the security of the mills. They did 
not want any security from the respondent that he would: 
repay the money advanced by them. It is clear that the 
appellants themselves understood the contract in that way, 
because they first tried to get their advance repaid out of the 
amount to be advanced by Shivlal, and when Shivlal refused to 
make any further advance, they fell back upon the respondent. 
The letter only means that the respondent agreed to find some 
one “who is willing to make the advance provided that the 
owner of the mills is able to give such a mortgage.” 


[LORD MACNAGHTEN: He guaranteed to procure a loan 
and pay thereout the money advanced.] 


All that he guaranted was that he would procure a lender. 
He did not guarantee that Dwarkadas would take the loan. 
There is no guarantee that the respondent would advance 11 
lacs on the security of the mills. 


[SIR Jonn Ence: My difficulty in accepting the argu- 
ment is that the respondent agrees to pay the money ad- 
vanced by the appellants out of the proposed loan.] j 


That is, if the loan takes place, The undertaking of the 
respondent is: “I bind myself that on the execution of the 
first mortgage there shall be 11 lacs coming and out of that 
I shall keep 134 lacs for you and will pay the mortgagor the 
balance.” The form of the letter is entirely influenced 
by what took place at the time, but ifa personal guaran- 
tee were intended, the letter would have b@en in quite a 
different form, The respondent is a broker and his sole 
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business in life is to procure loans. The letter is not a 
formal document and should not be construed like a deed. 


[LorD MACNAGHTEN: It is not the business of a broker 
to give such a letter.] 


The term “to procure a loan” means procuring what a 
broker usually does in the course of his business, They relied 
upon : 

Chandler v. Webster, [1904] L. R, 1 K. Bu 493, 

Krell v. Henry, [1903], L. R., 2 K. B., 740, 


Taylor v. Caldwell, [1863], 32 L.J. 2. Bọ 164(N. S.); 3 B. and 
S., 826, ` 


and 


Jackson v. The Union Marine Insurance Company, Ld, [1873], L. R. 
C. P., 572, at p. 581. ` 


Alfred Cripps, K. C, and Lowndes were not heard in reply. 


.The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—The question in this case turns 
simply upon the construction of a very short document. 
It is addressed to the appellants, and is in these words :—“In 
consideration of your having at my request acceded to the 
proposal of the Secretaries, Treasurers, and Agents of the 
Tricumdas Mills Company; Limited, to advance to the Mills 
a sum of rupees one lac and fifty thousand, I hereby bind 
myself to you to procure a loan within two weeks of eleven 
lacs of rupees as the first mortgage of the Mill’s block pro- 
perty, and to pay to you thereout the said sum of rupees one 
lac and fifty thousand agreed to be advanced by you to the 
Mills.” 


Everybody is now agreed that what took place after the 
execution of that document can have no bearing on the 
construction of it. All that the admitted evidence shows is 
that the appellants wanted some real and substantial security 
for their advance, They advanced the lac and a half, and 
the only question is, what is the meaning of this guarantee? 
Does it mean that all that the respondent undertook was 
that he would find somebody willing to lend eleven lacs on 
a first mortgage of the mill, and that he was to do nothing 

IlI 
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further except, if that arrangement was carried through, he 
would pay to the appellant out of the loan a lac and a half? 


Various constructions have been suggested. The one 
which Sir Robert Finlay, for the respondent, finally adopted 
is the one on'which the Judges in the Appeal Court relied. 
They say they agree with the respondent when he says 
“that all he had undertaken to do was to procure the lending 
of eleven lakhs if a first mortgage of the Mill was given, and 
to pay thereout Rupees 1% lacs to the plaintiff.” 


Their Lordships read the document not in that sense at 
all, but as a substantial undertaking that a loan should be 
procured, and that out of that loan this sum of Rs. 1,50,000 
should be repaid. ° 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, and that a decree should 
be made in favour of the appellants, Of course, the respon- 
dents will pay the costs of this appeal, and the costs below. 


Lelteys and Hart, Solicitors for the appellants. 
T. L, Wilson and Co., Solicitors for the respondent. 


J. M. P. Appeal allowed, 
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FULL BENCH. 


HORI LAL AND ANOTHER l 
VErSUS 
MUNMAN KUAR AND OTHERS.* 


Hindu Law —Joimt fanoly—Sust against the manager alone—Not bad 

for non-joinder of the other members—Civil Procedure Code (Act V 

of 1908), Order 34, Rule r. 

Where a suit is brought on a mortgage against the manager of a joint 
Hindu family, the other members of the family must be deeméd to 
be parties to the suit through him and the omission of the names of the 

- other members from the array of parties would not be a defect fatal to 
the suit. ` 

Per BANERJI, J—-The ordinary rule is that all persons interested 
in a suit should be made parties to it. Butin the case ofa joint Hindu 
family this rule is complied with if the manager of the family is sued or 


sues and thus represents the other members of the family. It is not essen- ` 


tial that the manager when he brings the suit should state in distinct 
terms that heis suing as manager, or that the plaintiff in a suit against 
the family should describe the defendant as the manager of the family. 

Per TUDBALL, J.—The manager of a joint Hindu family when acting 
as such, can both sue and be sued in his representative capacity, and 
suits in such circumstances cannot be dismissed simply because the other 
members of the family are not before the court. It will always be open 
to the opposite party to plead that the person alleged to be the manager 
is, as a matter of fact, not the manager. It may also be similarly pleaded 
that he is not acting within the scope of his authority. 

Per CHAMIER, J,~The manager of a joint Hindu family suing as 
such, can maintain a suit alone for the recovery of a mortgage debt due to 
the famiily, and a suit can be maintained against the manager of a joint 
Hindu family alone to enforce a mortgage against property belonging to 
the family. 

SECOND APPEAL from a decree of B. J. Dalal, Esq., 
District Judge of Shahjahanpur, reversing a decree of Babu 
Gokul Prasad, Subordinate Judge. 

This was the defendants’ appeal. The suit was for 
redemption of a*mortgage, dated 14th November, 1870, exe- 
cuted by one Naiti Singh in favour of Dharam Singh. 

° S, A. No. 361 of 1911. 
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April, 23, 24. 
May, 77. 
RICHARDS, C. J. 
BANERJI, J. 
TUDBALL, J. 
CHAMIER, J. 
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Dharam Singh was the husband of the plaintiff-respondent, 
Munman Kuar. Naiti Singh was represented in the suit by his 
brother and two nephews. One Tilok Ram purchased the 
mortgaged property from the mortgagor on 7th January, 1889. 
The purchaser died, leaving Hori Lal and Jagannath, his 
sons, behind him. In the suit the sons of Hori Lal and 
Jagannath—four in number—were not impleaded as defend- 
ants, 


It was contended by the defendants that the suit was 
bad for non-joinder—as the sons being members of a joint 
Hindu family were necessary parties. The suit was dismiss- 
ed by the court of first instance on that ground as time had 
expired for impleading the sons of Hori Lal and Jagannath. 
The lower appellate court found that Hori Lal and Jagannath 
were managers of their family and decreed the claim. Hence . 
this appeal. 

Gobind Parshad (Lakshmi Narain with him), for the 
appellants :— 

It is one of the incidents of a joint Hindu family that 
sons acquire an interest in the property by birth. Ifsons 
existed and a decree was passed against the father alone, it 
could not be executed, i 

Order 34, Rule 1, provides that all persons interested 
shall be joined—the only exception was laid down in the 
explanation, The course of rulings here has been that if a 
decree was passed. against one member of a family, it bound 
him alone, 

Ramanand v, Koleshar, [1887] A. W. N, 217. 

[RICHARDS, J.—If this were correct, then if there are a 
number of minors in a family, they may litigate the same 
point a number of times, Besides, in many cases it will be 
impossible for a mortgagee to bring a suit.]. 

The law has provided that a plea of non-joinder has 
to be taken at the earliest moment. 


[RICHARDS, C. J.—How can the minors raise it ?] 
The defendants to the suit can—and if they do not, the 
minors will be left to their remedy. ° 
Ram Narain v. Bisheshar Prasad, [1888] I. L. R, 10 All, arr. 
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This case is followed in i CIVIL. 
Sunder Lal v. Chittar Mal, [1907] I. L. R, 29 All, 1. - Yor2 
[CHAMIER, J.—Are you citing these to show that one eae 
member of a joint family does not represent another ?] v, 
Ves Munman Kuar, 


[RICHARDS, C. J.—There can be no injustice done. One 
son represents his branch of the family, and the other son 
does his, 

If the son were not made a party, he could not raise the 
plea of absence of family necessity. 

Chandradeo Singh v. Mata Prasad, [1909] I. L. R., 31 AlL, 176. 

[RICHARDS, C, J—The principle is that the manager 
represents the others.] l 

That is inconsistent with the principle of Hindu law that 
every son has an interest in the joint property. 

Gendan Lal v. Babu Ram, [1912], 9, A- L. J.R, 86. 

Nathi Mal v. Lala, [1912] 9 A. L. J. R, 410. 

[RICHARDS, C. J.—They are -parties to the suit through 
their fathers. It is not the case ofa person left out of the 
array of parties.] 

That would mean denyingxto the sons. their right of 
redemption. If they are not made parties they cannot re- 
open it later, and if it is heldthat they are not necessary 
parties, their right as Hindu sons would be gone. They need 
never be impleaded. 

Bhawani Prasad v.`Kallu, [1895] I. L. Rẹ 17 All, 537. 

Debi Singh x. Jia Ram, [1903] I. L. R., 25 AIL, 214. 

Badri Prasad v. Madan Lal, [1893] 1, L. R, 15 Alb, 75. 

A member of a joint family has no defined share, 

Balgobind Das v, Narain Lal, [1893] L L. R, 15. All, 339, 

Gendan Lat v. Babu Ram, [1912] 9 A. L., f. Ra, 86, 

[TUDBALL, J.—Referred to 

Ramakrishna v. Vinayak, [1910] 12 Bom., L. R.. 219.] 

Benode Bihari, for respondents. 

There was no defect of parties—the fathers sufficiently 
represented their sons, He cited 

Suraj Bans? Kuar vy. Sheo Prasad Singh, [1878] I. L. R, 5 Cal 

148 P. è, 
Vithu Dhondi v Babaji, [1908] I. L. R, 32 Bom., 375. 


822 HIGH COURT. [A. L. J. R 


CIVIL. Gan Savant Bal Savant v Narayan Dhond Savant, [1883] L L. Ro, 
ree 7 Bom, 467. 
1912; Lala Surja Prasady Golab Chand, [1900] 1. L, R., 27 Cal., 724. 
Hori Lal Bhawani Prasad v, Kallu, [1895] 1. L. R., 17 All, 537. 
v, Sheo Pershad Singh v. Saheb Lal, [1893] | L. R., 20 Cal., 453. 
Munmau Kvar. Lutchmanen Chethy v. Siva Prokash Modeliar, [1899] I. Le Ry ° 
26 Cal., 349. X 


Baldeo Sonar v. Mobarak Ali Khan, [1902] 1. L. R., 29 Cal., 583. 


There was another set of cases providing that no guardian 
could be appointed of a minor in a joint Hindu family. 

Gharibullah v, Khalak Singh, [1903] L. L. Ra 25 All, 407. P. © 
because the arta of the family was guardian. As a conse- 
quence, a son was naturally represented by his father. - 


In the case ing. A. L. J. R., 86, it was held that no decree 
could be passed as the interests of the members could not be 
defined. But in = 

Maharaj Singh v. Balwant Singh, [1906] I. L. R., 28 All, 508, 
which was affirmed by the Privy Council it was held that 
a decree could be passed against the interests of the other 
brother. 

Another case was 

Balwant Singh v. Rani Kishor’, [1899] 1. L. R., 20 All, 267. 

Govind Prasad, in reply. 

The case of 

Kishan Pershad v, Har Narayan, [1911] 1. L. R, 33 All, 272, 

did not apply. That was not a case of defendants. 


If the sons were made parties, they could plead that the 
debt was personal to the father or that it was not for legal 
necessity, but later they could impeach it only on ground of 
immorality, cases occur where the interests of the father are 
adverse to those of his sons. They are necessary parties” 
under Order 34, Rule 1. Can it be said they have no in- ` 
terest in the property ? 

Muhammad Muzamilullah Khan v. Mithu Lal and others, [1911] 
BA, L. J. R, gor. C. A V. 
The following judgments were delivered :— i 

Richards, C. J, RICHARDS, C, J.:—This appeal arises out of a suit for 
sale on foot ofa mortgage. The mortgage was dated the 
14th of, November, 1870. The mortgagee was “one Dharam 
Singb, husband of the plaintif, and the mortgagor was one 
Naiti Singh, Tilok Ram purchased the mortgaged property 


` 
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on the 7th of January, 1889, and the defendants, Hori Lal and 
Jagannath, are the sons of Tilok Ram who is now dead, 
They pleaded amongst other things that their four sons cons- 
tituting with themselves a joint Hindu family were not made 
parties to the suit. This is the plea with which we are con- 
cerned in the present appeal. Having regard to the respec- 
tive dates of the mortgage and of the institution of the suit, 
the non-joinder of parties, if such there was, could not be 
cured by making the sons of Hori Lal and Jagannath par- 
ties, because the suit at the time their absence was pleaded, 
was barred by limitation. Order 34, Rule 1 of the Code of 
Civil Procedure, provides as follows :— 

*. “ Subject to the provisions of this Code, all persons hav- 
ing an interest either in the mortgage security or in the right 
of redemption shall be joined as parties to any suit relating 
to the mortgage.” 


. It is “contended that all the members of the joint family 


` have an interest in the right of redemption, and that as they 


were not made parties originally and cannot now be added as 
parties, the suit should be dismissed. 


I do not think that the words in the nile “ subject to the 
provisions of the Code” can help the plaintiff. It is true that 
the Code provides that no suit shall fail for want of parties, 
but this does not mean that the defendants cannot insist 
on having all the necessary parties before the court either 
by their being made parties when the suit was instituted 
or being afterwards added as parties, I, therefore, think 
that unless in the circumstances of the present case, Hori Lal 
and Jagannath can be said to represent their sons or in 
other words that the sons are really parties to the suit 
through Jagannath and Hori Lal, the suit should be dismiss- 


‘ed. All the members of the joint Hindu family have beyond 


doubt an “ interest ” in this mortgaged property. 


Tt has been found by the court below that Hori Lal and 
Jagannath are the managers of the family, and that their 
names alone appear in the village record. J think that we 
should accept this finding, and my judgment presumes that 
Jagannath and Hori Lal are the managers of the joint 
Hindu family made up of themselves and their four sons, 


Hori Lal 
v. 
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Richards, C. J. 
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I propose in the first instance to deal with the question apart 
from decided cases. 


Prior to the passing of Act V of 1908 (the present Code 
of Civil Procedure,) the enactment dealing with parties toa 
suit relating to a mortgage was section 85 of the Transfer of 
Property Act, That section is as follows :— 


“Subject to the provisions of the Code of Civil Procedure, 
section 437, all persons having an interest in the property 
comprised in a mortgage must be joined as parties to any 
suit under this chapter relating to such mortgage, provided 
that the plaintiff has notice of such interest.” 


'The only change material in any way to the present quese 
tion is the dropping out of the words “ Provided that the 
plaintiff has notice of such interest” in Order 34, Rule r. It 
must be remembered that neither section 85 of the Transfer 
of Property Act nor Order 34, Rule 1, was any departure from 
the well established practice of the courts. It was always 
necessary that persons interested in the mortgaged property 
should be made parties to a suit relating to the mortgage. 
If the mortgage debt belonged to a number of persons they - 
should all be parties so that the person paying off the * mort- 
gage might get a good discharge. The persons to whom the 
property mortgaged belonged were entitled to be. parties to 
enable them to defend the suit and have the amount due (if 
any) properly ascertained. I do not think, therefore, that any 
greater importance should be attached to the absence of 
some of the members of the joint family, because their presence 
is now required by a rule of the Code of Civil Procedure ins- 
tead of a well established rule of practice. It seems to me 
that if it is intended by Order 34, Rule 1, to provide that in a 
case like the present all the members of a joint Hindu family 
must be defendants by name, and could not be represented 
by the manager, the law requires the plaintiff to do what in 
many cases must be a practical impossibility. The members 
of a joint Hindu family are frequently very numerous, com- 
prising often absent members and infants of tender years. 
Furthermore, during the course of the litigation, there would 
be in all probability frequent births of sons; and the array of 
defendants would never be strictly complete unless during 
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the entire time the suit was running its course, every newly 
born son was added as a defendant. The plaintiff, in many 
cases, would have no possible means of ascertaining the exist- 
ence of the infant members of the family. 


It seems to me to be impossible to dispute the proposition 
that it isa general rule of Hindu law that the manager repre- 
sents the family in all transactions with the outer world, 
provided these transactions are family matters. Indeed, if it 
were not so, it is difficult to understand how the affairs of 
the family could be carried on. If the proposition is 
correct, [ can see no good reason why in a case, like the pre- 
sent, the manager should cease to represent the family 
when the family has to institute or defend a suit in a court 
of justice. Before suit, the manager can pay and be paid 
the family debts and take and give a valid discharge for the 
same, In the present case,the property was purchased by 
Tilok Ram presumably with family funds, On his death, 
the names of his sons, Hori Lal and Jagannath alone, were 
recorded. Every defence which can be put forward in the 
present suit,can properly and fairly be put forward by the 
managers, I am very far from saying that a plaintiff in a 
mortgage suit would be prudent in refraining from making 
as many members of the family as possible parties to the 
suit; On the contrary, in all suits and particularly in suits 
in which the mortgage was made by a manager, and there 
is any possible question of the mortgage not having been 
made for legal necessity ora family purpose, the plaintiff 
would be wise to make all or as many members of the 
family as possible’ parties, so that they may be bound by the 
result of the suit. Furthermore, I am of opinion that in all 
such’ suits notwithstanding that the manager isa party, 
the court should not hesitate to add asa party any member 
of the family who applies to be made a party so as to 
enable him to put forward any defence which he desires to 
make, including, of course, a defence challenging the mort- 
gage as not having been made for family necessity and 
family purposes, 

In the course'‘of the argument a great mass of authority 
has been cited, and it sééms to me that the great weight of 

112 
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authority of the courts in India has been in favour of holding 
that a decree against a manager in a suit like the present 
is not void, but that, on the contrary, the members of the 
family who were not parties to the suit, are bound by the 
decree on the ground that they were sufficiently repre- 
sented by the manager, and that they can only re-open the 
litigation by showing that the mortgage was not for family 
purposes. It seems to me inconsistent to hold that the 
family is represented by the manager when the question is 
raised after decree and that they are not so represented if 
the question is raised before decree. In Bhawani Prasad 
against Xallu (1), it was, however, held that the sons who had 
not been made parties to a suit for sale on a mortgage 
brought against their father alone, could sue for and obtain 
a declaration that the property being family property, could 
not be sold in execution of the decree against the father, 
and that they could obtain this declaration upon the sole 


. ground that they had not been made parties to the mort- 


gage suit. This was a Full Bench case and was the deci- 
sion of four out of the five Judges who constituted the Bench, 
BANERJI, J., dissented from the view taken by the rest pf the 
Court, The case was not unlike the present, the difference 
being that the question did not arise until after a decree had 
actually been obtained against the father, while in the pre- 
sent case the plea has been taken in the suit by the defend- 
ants who were parties ; there was this further difference that 
there was no finding that the father was the ‘manager of the 
family, though in all probability he was. Thecase seems 
to me to have been decided by the majority of the court 
upon the express words of section 85 of the Transfer of 
Property Act, which was the provision of law then in force, 
providing for the parties to a suit relating to a mortgage, 
It does not seem to Have been argued that the absent 
members of the family were or could be represented by 
their father as the manager. The effect of the decision has 
to some extent been modified by the case of Debi Singh v, 
Jia Ram (°). 

But it is nevertheless the decision of a Fuj] Bench, and I 
think it ought to be followed and treated as binding upon 

(x) [1895] I. L. R, 17 All, 537. = (2) [rgo3] I. L. R., 25 All, 214, 


r 
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this Court unless we see cogent reasons for not doing so, Do CIVIL. 
such cogent reasons exist? I have already pointed out that loiz, 
Section 85 of the Transfer of Property Act has been repealed — 
and replaced by a rule of the Code of Civil Procedure. It Hor Lal 
was evidently thought that a rule under the Code of Civil Munman Kuar. 
Procedure was a more fitting place for a provision relating Rickards, Ch 
entirely to a matter of procedure, It may well be that the 
court might consider itself more strictly bound by the express 
words in a section in the Transfer of Property Act than by a 
rule of procedure. I think the repeal of section 85 is some 
reason for holding that the ruling in Bhawani Prasad v. 
Kallu, should not be followed in this case. I have also point- 
“ed out that no argument based on the manager being a party 
to the suit was put forward in the case, Itis very probable 
that the father against whom the decree for sale was made, 
was the managing member of the family, but there was no 
finding to that effect, and it is of course possible that he was 
not. I have also pointed out that the weigbt of authority in 
India has been to hold that after decree at any rate, the 
absent members of a family are bound by the decree against 
the manager and the ruling in Bhawani Prasad against Kallu, 
has certainly not met with universal approval in the rest of 
the courts in India. f 
EpGeE, C. J., pointed out the importance of having ait the 
parties interested in the property before the court so as to 
prevent further litigation. I agree that this is desirable, but 
as already mentioned, this in many cases is impossible, If 
Bhawani Prasad v, Kallu is applied to cases where the 
manager is a party, each member of the family who was not 
made a party, can re-open the whole litigation on that sole 
e ground even though it may turn out in the end that the 
mortgage was binding on the whole family. This it seems 
was the very thing the learned Chief Justice wished to avoid, 
As a matter of fact, there have been many such cases, 
In Kishun Pershad v, Har Narain Singh (4), certain persons 
brought a suit to recover money. The defendants pleaded 
that the plaintiffs and certain other persons constituted 
a joint Hindu family, and that the plaintiffs were not 
entitled to sue without joining as parties the other members 
(1) [1gr1] I. L. Ry 33 All, 272. 
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IVIL, of the family. The plaintiffs answered this plea by contend- 
or ing that they were managers and carried on the busi- 
ness, and therefore the other members of the family were not 
: necessary parties, but that if the defendant wanted to have 
Munman Kuar. them made parties, they were willing that they should be added, 
Richards, C.J. The court of first instance made the other members parties, 
but at the time it did so, the suit was barred so far as the 
added parties were concerned, The question arose whe- 
ther or not the shit was barred by limitation. It had to be 
admitted that if the added parties were necessary parties 
originally, the making of them parties later on could not cure 
the defect by reason of limitation. The Subordinate Judge held 
that the absent members were not necessary parties and gave. 
a decree. This court reversed the decree of the court of first 
instance, holding that it was necessary that all the members 
of the family should joir in the suit. Their Lordships of the 
Privy Council reversed the decision of this Court and restored 
the decision of the court of first instance. It is true that in 
that case the suit was a suit on a contract and the persons who 
were originally plaintiffs were the parties to the contract; 
while the present case is a suit for sale on a mortgage execut- 
ed by the vendor of the predecessor-in-title of the defendants, 
It seems to me, however, that there is no difference in principle 
in the two cases. I feel certain that their Lordships of the 
Privy Council intended to hold not merely that the actual 
parties to the contract could enforce it but also that the other 
members of the family would be bound by the decree, and 
that such a decree could be enforced against the family 
property. I think this decision of their Lordships is a strong 
ground for not applying the ruling in Bhawani Prasad v. 
Kalls, to the circumstances and finding in the present case. ° 
What seems to me to be in principle the same question as the 
question involved in the appeal has recently arisen in a 
different way. The case was argued before this Bench. It was 
the case of Lala Madan Lal v, Kishan Singh and others (1), A 
father who was found to be the manager of the family brought 
a suit to realize a mortgage which admittedly belonged to 
the family. He did not make his son a party. The defend- 
ants pleaded the non-joinder of the son. The question was, 

(1) F. A, No. 91 of 1911. 
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whether the son was a necessary party. The very same argu- CIVIL, 
ments were put forward as are put forward in this case. The 1912. 
son was interested in the mortgage security and should, there- ees 
fore, it was urged under Order xxxiv, Rule 1, be made a Hor tel 
e- party. In such a case it seems to me impossible almost to Munman Kuar. 
argue that the father could not represent the son. If no suit Rickards, CJ. 
had been brought, the father could have received the mortgage 
money and have given a good discharge to the persons 
paying the money. 
In my opinion, the manager of a joint Hindu family can 
represent the family in a case like the present and the other 
, members need not be made parties, and I would dismiss the 
appeal. 
BANERJI, J.—The question to be determined in this Banerji ]. 
appeal is whether the suit of the plaintiff which is one 
for sale on a mortgage is liable to dismissal on the sole 
ground that the sons of the defendants Hori Lal and 
Jagannath were not joined as defendants. The mortgage 
was made by Naiti Singh who subsequently to the mortgage, 
sold the mortgaged property to Tilok Ram, the deceased 
fath&r of the aforesaid defendants. The court of first instance 
found on the merits against the defendants but dismissed 
the suit on the ground that the sons of Hori Lal and Jagan- 
nath, who have an interest in the mortgaged property by 
reason of their being with their fathers, members of a joint 
family, were omitted from the suit. The lower appellate 
court has found that Hori Lal and Jagannath are managers 
of the joint family property belonging to them and their 
sons, and that they fully represent the interests of their 
sons. It has accordingly decreed the claim. The finding 
“that Hori Lal and Jagannath are managers of the joint 
family of which they and their sons are members is a find- 
ing of fact and must be accepted by us in second appeal. 
We have, therefore, to consider whether in a mortgage suit 
all the persons having an interest in the mortgage security 
or in the right of redemption, are, in the case of a joint Hindu 
family, represented by the managers of the family. 
Order xxxiv, Rule 1, of the Code of Civil Procedure, 
on which reliance is placed on behalf of the appellants, 
provides “ that all persons having an interest either in the 
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CIVIL mortgage security or in the right of redemption, shall be 
vote joined as parties,” The requirements of this section are, in 
Ga my opinion, fulfilled, if all such persons are represented, in 

v. the case ofa joint Hindu family, by the managers of the 
Munman Kuar, family. The powers of the manager in a joint Hindu family 
Banerji, 7. are well-known. He represents the family in all business 


transactions, he can enter into contracts in regard to 
matters relating to the family, give discharges for debts 
due to the family and pay debts due by the family. When, 
therefore, in respect of a mortgage due to or by the joint 
family he sues or is sued in his own name in his 
capacity as manager all the other members of the 
family being represented by him must bé deemed to have” 
sued or been sued through him. If this view is correct, the 
omission to join in the array of parties members of the 
family other than the manager is not a defect in the frame 
of the suit, and it cannot be said that there has been a non- 
joinder of parties. All the persons interested are substan- 
tially parties to the suit through the manager. This was 
ruled by their Lordships of the Privy Council in the recent’ 
case of Kishan Prasad v. Har Narain (1), Their Gord- 
ships held that the managing members of a joint family 
business of money-lending are entitled to maintain suits 
brought to enforce contracts made in the course of that 
business, without joining in the suit with them either as 
plaintiffs or as defendants the other members of the 
family, This decision of their Lordships seems to me to 
settle the point. The case was, no doubt, that of a business 
contract, but the principle laid down applies equally toa 
mortgage and is applicable as well in the case of the defend- 
ant as in the case ofthe plaintiff. It has been held by, 
all the High Courts that a decree obtained against the 
manager of a joint Hindu family binds the other members 
though they were not impleaded in the suit in which the 
decree was passed. The cases on the point have been refer- 
red to at length in the judgments of some of my learned 
colleagues, and I do not think any useful purpose will be 
served by repeating them. In Ram Narain Lal v., Bhawani 
Prasad(*), a Full Bench of this Court held that “when 
(1) [1911] ILL. Ry, 33 All, 272. (a) [1881] L L. Rọ, 3 Ally, 443. ` 
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a member of a joint Hindu family is sued for a family debt, 
it may be assumed that he is sued for the same as the 
representative of the family; and when the decree in such 
a suit is substantially one in respect of the family debt and 
against the representative of the family,such decree may 
properly be executed against the family property.” This 
case accepts the rule that the members ofa joint family 
are represented by the manager ina suit brought against 
the latter alone in respect of a debt due by the -joint family. 
This case was, it is true, decided before the passing of the 
Transfer of Property Act, but it has been repeatedly held 
that section 85 of that Act, which, with some modifications, 


“has been re-enacted in Order xxxiv, Rule 1, of the present 


Code of Civil Procedure, only gave legislative effect to what 
had always been the law. It was no doubt held by the 
majority of the Court in Bhawani v, Kallu(1), that the 
omission of the son in a mortgage suit brought against the 
father entitled the son to bring a suit to repudiate the decree 
simply on the ground that he was not joined as a party to the 
mortgagee’s suit. This view has not found favour with 
the eother High Courts and seems to me to be opposed 
to the principle laid down by their Lordships of the 
Privy Council in Kishan Prasad v. Har Narain Singh. 
The latest case on the point decided by the Madras High 
Court is that of Sheikh Ibrahim Tharagan v, Rama Ayar (*). 


The ordinary rule undoubtedly is that all persons interest- 
ed in a suit should be made parties to it, But in the case of 
a joint Hindu family this rule is complied with if the manager 
of the family is sued, or sues and thus represents the other mem- 
bers of the family. What is required is that all persons whose 
interests are to be affected by the suit are sufficiently and 
substantially represented. In the case of a joint Hindu 
family, all persons interested are represented in the suit by 
the manager and are substantially parties to it through the 
manager. I do not think that it is essential that the manager 
when he brings his suit, should state in distinct terms that 
he is suing as manager, or that the plaintiff in a suit against 
the family shpuld describe the defendant as the manager of 
the family. All thatis essential is that the manager is in fact 


x re [1895] I. L. Rọ 17 AlL, 537. (2)[r911]21 Mad, Law Journal, 508. 
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CiyIb, suing or is being sued as such in: respect of a family 
ioii debt. If it is denied that the person suing or sued 


is the manager, that fact must be proved. The question 
Ai .is merely one of procedure, and I do not think it affects 
Munman Kuar. the substantive law as to the representation of members of a 
joint Hindu family by the manager of the family. “ Pro- 
cedure,” said Lord PENZANCE in the well-known case 
of Kendall v. Hamilton (4) “is but the machinery of the law 
after all—the channel and means whereby law is adminis- 
tered and justice reached. It strangely departs from its 
proper office when in place of facilitating it is permitted to 
obstruct, and even extinguish legal rights, and is thus 
made to govern where it ought to subserve.” In the present* 
case the appellants have no defence to the suit on the 
merits, but they are seeking todefeat iton the ground of a 
defect in procedure. In my judgment there is no such 
defect, as the sons of the appellants are substantially parties 
through the appellants who have been found to be the 
managers of the joint family of which all of them are mem- 
bers, I would, therefore, dismiss the appeal. 


Tudball, J. TUDBALL, J—The facts of this case are simple. One 
Naiti Singh mortgaged the property in suit on 14th Novem- 
ber, 1870, to one Dharam Singh. 

On 7th January, 1889, Naiti Singh sold the’ property: to 
Tilok Ram, the father of defendants 4 and 5, Hori Lal and 
Jagannath. The appeal has been argued on the assumption 
that Tilok Ram and his sons constituted a joint Hindu family 
and that the purchase was made out of joint family funds, 
The property thus purchased became the property of the. 
joint family. It stood recorded.in the name of Tilok’ Ram 
alone, who, one may presume, was. the manager. Tilok Ram -° 
died and the names of Hori Lal and Jagannath were record- 
ed in Government records. Dharam Singh has died: and 
the present. plaintiff, his widow and successor, has brought 
this suit for.sale.on the basis of the mortgage. 


Hori Lal 


men ° 


Banerji, J]. 


To this suit she has made parties 
1. The heirs and representatives of Naiti Singh, 
2. Hori Lal and Jagannath. 
(2) L. Ra 4 Ap., Cases, 504. 


s 
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The suit was brought at the extreme limit of time owes 
bylaw. 
Among other defence, Hori Lal and Jagannath pleaded 
` that they had sons who were joint with them and therefore 
interested in the mortgaged property and that these sons 
-were necessary parties under Order 34, Rule 1. This objec- 
tion was taken at the earliest possible date. 


On the merits the court of first instance found for the 
plaintiff, but it dismissed the suit on the ground that the 
sons of Hori Lal and Jagannath were necessary parties to 
the suit and not having been impleaded, the suit must fail. I 
presume that if there had been time to do so, the court would, 
under Order 1, Rule 10, have made these sons parties and 
proceeded to: decide the’ suit. If they had been thus made 
parties, however, at that stage the suit as against theni would 
have been barred by time. 


The plaintiff appealed and urged that Hori Lal and 
Jagannath were the managers of the family, and fully repre- 
sented the interests oftheir sons, and that it was not neces- 
sary to implead the latter as the joint family was fully repre- 
sented through the managing members. 

The lower appellate court held that these two defendants, 
4 and 5, were the managers of the joint family, and that, 
therefore, it was unnecessary to implead their sons and decreed 
the suit. Hori Lal and Jaggannath appeal. 


Two points are taken :-— 


_ (1) That the plaintiff has not proved that tie peiiaos 
are the managing members. 


(2) That the sons of the appellants are necessary parties, 
and the suit must fail unless they are impleaded. 


As regards the first point there isa clear finding by the 
lower appellate court, and there is no certificate that there is 
no evidence on record to ‘support it. The plea, therefore, 
fails. 


In regard to the second point it is clear that all persons 
having an intgrest in the mortgage security or the right of 
redemption must be joined as parties, vede Order 34, Rule 1, 
Civil Procedure Code. The proper procedure, I take it, 
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where such a person has not been made a party, is for the 
Court to make him a party, and then the question of limita- 
tion if it arises may be decided. , 


But the question to be decided in the present appeal is 
whether or not, as a matter of fact, the sons of the appellants 
are virtually parties to the suit.through their - representatives, 
the managing members of the family, in other words “ Can the 
managing member of a joint Hindu family be sued as repre- 
senting the whole family without making the other co-parce- 
ners parties in a suit for sale on a mortgage.” 


The question is one of some difficulty by reason of the 
conflict of opinion disclosed in the various decisions of the 
High Courts in India. Order 34, Rule 1, Civil Procedure 
Code, is a rule of procedure which was formerly embodied in 
the Transfer of Property Act, section 85. The only differ- 
ences are that the proviso of section 85 as to notice has been 
omitted, and the words “in the property comprised in the 
mortgage ” have also, been altered. - 


Unless there be some other law which operates in the case 


‘of a joint Hindu family, it is clear that the members 


thereof other than the manager, would be necessary parties to 
a suit for sale on a mortgage. Inthe case of Bhawani Prasad 
v. Kallu(+), it was held by a majority of a Full Bench of this 
Court that where a mortgagee had ebtained a decree on. his 
mortgage against a father ina joint Hindu family without 
impleading the sons, the latter were entitled to a declaration 
that the decree-holder was not entitled to sell in execution of 
his decree, the interests of the sons, on the sole ground’ that 
they were not parties to the suit on the mortgage. 


In the course of his judgment in that case the learned 
Chief Justice remarked :—“ I have not yet heard any one 


- suggest that the father in a joint Hindu family is, as such, a 
> trustee, executor, or administrator, within, the meaning of 


section 437 of the Civil Procedure Code, of his son, particulary 
if that son is alive and sús juris. 


`. “Consequently we may dismiss from the consideration of 


this case that Pemiin Bhawani Pershad’s suit for sale of the 
interests of the sons in the family property represented his 


(1) [1895] I. LR. 17 All, 537. 
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sons or could have been treated by Bhawani Persnad or by the CIVIL, 
court in that suit as representing them for the purpose of GG 
section 85, Act IV of 1882”. Hon Lal 


It will be noticed that there was no consideration in the Us 
above case of the position of the manager of a joint Hindu Monina Kuan 
family and his power to represent the family in the course  Zudbali, J. 
of any litigation in which it might be involved. In so far 
as the above ruling may have held that the sons were 
absolutely necessary parties to the suit against the father, 
the binding force of it has been considerably decreased by 
the Full Bench ruling in Debi Singh v. Jia Ram('), In 
the latter suit, the decision in which has since with perhaps 
one exception been regularly followed inthis High Court 
and in other High Courts as well, it was held that where 
the property had been actually sold, the sons could not‘ 
succeed, in a suit to recover it, onthe sole ground that they 
were not parties to the suit, but must base their suit on some ` 
ground which, under Hindu law, would free them from their 
liability for the debt incurred by their father. The principle 
which is the basis of this ruling, it seems to me, must apply 
whether the property has been-sold or not, but be that so, or 
not, it is a clear instance of a case in which a person interest- 
ed in the mortgaged property was held bound’ by the decree 
and sale thereon, even though he was not a party personally 
to the suit. i 

In other words it is a clear decision to the effect that the 
substantive law to which he was subject was not overridden 
by the rule of procedure, which makes it necessary to bring 
on to the record all persons interested in the right of redemp- 
tion on the mortgage security. . 

Now the general rule of Hindu Law is that a joint family 
is represented by its manager in all its transactions or con- 
cerns with the outer world, provided they are for family 
necessity (vide I. L. R, 32 Bom., 375,) In certain circum- 
stances the manager has power to mortgage or sell the family 
property. - : 4 

“The manager is neither a partner nor-a principal, nor an 
agent of the family, but a sort of representative owner, his 


(1) [1903] I. L. R, 25 All, 274. 
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independent rights being limited on all sides by the correla- 
tive rights of others, &c.” (vide Cowell's Tagore Law Lectures, 
1870, p. 108). There the manager borrows money on promis- 
sory notes for the purpose ofa joint family business or to 


Munman Kuar. meet a joint family necessity, the creditor can recover the 


Tudball, ]. 


money from all the members of the family, although they 
have snot been parties to the notes. (Vide 11C. W.N, 
139, and 7 C. W. N., 725, and 34 Bom., 72.) One of the 
duties of a manager is to get in the income and pay the 
debts of the family. (See Bhattacharya’s Law of the Joint 
Family, p. 295). 


-He can give a valid discharge without the concurrence 
of the minor members of the family. (I. L. R, 25 Mad., 
26.) È . 


Itis difficult to see, therefore, why a manager if he can 
represent the family in its transactions and concerns with 
the outer world, should not be also able to represent the 
family in its litigations in the courts. 


In Daulat Ram v. Mehr Chand (1), the contention of the 
co-parceners other than the manager, was that as they 
had not been made parties to the suit against the manager, 
they were not affected by the decree, and their shares had 
not passed by the sale in execution thereof. In the original 
suit the decree had been obtained against the managing 
members who had mortgaged the whole estate to pay off 
the family debt. Their Lordships of the Privy Council 
held that the other co-parceners were bound by the decree 
and thatthe whole estate had passed. The managers had 
clearly represented the family in the litigation. 


In Lala Kuraj Pershad v Golab Chand (3), the two learned 
Judges differed.on this point. GHOSE, J., ruled that the share 
of the son in the ancestral estate was liable for the satisfac- 
tion of the decree notwithstanding the provisions of section 85 
of the Transfer of Property Act, the father having incurred 
the debt in his representative capacity and as managing 
member of the family and the son having been substantially 
aparty to the suit in which the said deeree was passed 
through the representation of his fathers that section 85 of 

(i) [1887] T. L. R., 15 Cal, 70, P.C. (2) [1900] I. L. R., 27 Cal, 724. 
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the Transfer of Property Act laid down only a rule of pro- 
cedure and the words “ad? persons” in the section could hardly 


have been intended to include a Mitakshara son in a suit > 


where the father is sued in his representative capacity. He 
dissented from the ruling in Bhawaki Parshad v. Kallu. 
Since the above decision, section 85 “of the Act has been 
repealed and the rule laid down therein is now a rule of pro- 
cedure in the Code of Civil Procedure, 


HARRINGTON, J. differed and quoted the case of Bhawani 
Pershad v. Kallu, in support of his decision, though pointing 
out that SHEPPARD, J., had dissented from it in Ramasatna- 

“VAN vV. Virusains Ayyar ("), which was followed in I. L. R, 
22 Mad., 207. i 


It is unnecessary to set forth at length the arguments on 
which the learned Judges based their opinions. In Kuny 
Behari Lal v. Kandh Pershad Narain Singh (°), it was held 
that if a decree is passed against the manager of a joint 
Hindu family in respect of a liability properly incurred for 
the necessities of the family, the binding character of the 
decree upon the interests of the other members depends not 
upon their having or not having been parties to the suit, 
but on the authority ofthe manager to incur the liability. 
See also the decision in Lachman Chettt v. Siva Prokasa, 
Modelias ($), where the rule of representation was upheld. 


In Jan Savant Bal Savani v. Narain Dhond Savant (4), 
it was pointed out that “A Hindu family is regarded as cor- 
poration whose interests are naturally centered in the 
manager, the presumption being that the latter is acting for 
the family unless the contrary is shown, and that before the 

* introduction of the Code of Civil Procedure, this was equally 
so with regard to litigation as to other transactions, 

I have already noted the rule of Hindu law as pointed 
out in Vithu Bhondi v. Babaji (5). In Ram Krishna Narain 
Sindhev. Vinayak Narain Saswadkar (6>, it was held that 
the rule of procedure laid down in section 85 of the Transfer 
of Property Act does not interfere with the rule of Hindu law, 

(1) [1898] L°L, R , 21 Mad, 222. (2) 6 C. L. J., 362. 

(3) [1899] I. E. R, 26 Cal, 349. (4) [1883] I. L. R ,7 Bom., 467. 
(5) [1908] I. L. R., 32 Bom., 375. (6) [191a] 12 B, L. R., 219, 
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that it is open to the manager in a Hindu family to repre- 
sent the other members (subject to certain conditions) in a 


' suit brought upon a mortgage against him. In Chimna v, 


Sada ('), the same rule was approved, dissent was expressed 
from the decision in Bhawani Prasad v, Kallu, SHEPPARD J.’s 
decision in Ramasatnayyan v. Virisaini Ayyar (#) and the 
decision in Debi Singh v. Jia Ram (8) were quoted with 
approval. 


In Arunachala Pillai v. Vithialinga: Mudaliar (*) it was . 


held that no member of an undivided Hindu family (except 
the manager as such) is entitled to bring a suit to establish 


aright belonging to the family without making the .other , 


members of the family parties to the suit. 


But in the case of Angamitha Pillai v. Kolandavelu Pillai 
(5), it was held that the plaintiff could not sue without 
making his brother the other member of the undivided 
family a party to the suit, though he was stiing as the 
manager to recover certain property for the family, The 
latest decision of the Madras High Court is to be found in 
Sheikh Ibrahim Tharanagar v, R. K. Rama Iyer &e. (8), 
in which after an exhaustive consideration of all ruling’s on 
the point the rule of Hindu Law (% e, of representataion 
of the family by the manager) was enforced, and the 


manager’s right to sue as such was maintained. In this 


Court in the case of Shamrathi Singh v, Kishen Pershad (1), 
it was ruled that the managing members of a joint Hindu 


family carrying on a joint family business are not entitled | 


to maintain a suitin their own names against the debtors 
of the family without joining with themselves either as 
plaintiffs or defendants all the other members of the family, 
The decision in Pateshrt Partab Narain Singh v, Rudra 
Narain Singh (8), was distinguished. 

Their Lordships of the Privy Council have reversed this 
decision in I. L. R., 33 All., 272, holding that there was no 
principle of law or custom applicable to such a case under 
which the managing members of a Hindu joint family entrusted 

Xa) [1910] 12 B. L, Rọ 811. (2) [1911] L L. Rọ, 21 Mad., 22. 

(3) [1903] I. L. R, 25 All, 214. (4) [1882] I. L. Rp6 Mad. 27. 

. (5) [1899] 1. L. R, 23 Mad., 190. (6) [1911] 21 Med., L. J., 508. 

(7) [1907] I. L. R, 29 AlL, 311. (8) [r904] L L. Rọ 26 All, 528. 
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. % 
with the management of the business could be held incom- Crit. 
A petent to enforce at law the ordinary business contracts they 1912. 
are entitled to make or discharge in their own names. — 

Hori Lal 


The decision in Arunachala Pillai v. Vythialinga Mud- 
e aliar ('), was quoted with apparent approval, and the decision eae 
in Ram Sewak v, Ram Lal Kondoo (2), explained as also Tudball, J. 
was that in A/agappa Chetti v. Velltaw Chitti (3), In respect 
to the latter their Lordships expressed the opinion that the 
proposition there laid down to the effect that the manager 
cannot sue without joining all those intersted with him, if 
. literally construed goes too far., 


. In Jaddo Kunwar v. Sheo Shankar Ram, &c. (*) this 
Court also applied the rule of representation and held that the 
other members of the joint Hindu family were bound by the 
action of their managing members. It is unnecessary to 
discuss any further rulings on the subject. While there, no 
doubt, isa conflict of opinion as to whether the rule of 
procedure does or does not override the rule of Hindu law 
which allows the manager to represent the family under cer- 
tain conditions in the case of litigation as well as in the other 
conéerns of ordinary life, the weight of opinion seems to me 
to be in favour of the rule of substantive law. 


v. 
Munman Kuar. 


Prior to the introduction of the Civil Procedure Code and 
the Transfer of Property Act, this latter rule had full sway. 
Afterwards the pendulum has swayed both ways, Of late, the 
rule of Hindu law has been given precedence over the rule 
of procedure, and the latest decision of the Privy Council l 
in Krishan Pershad’s case can leave no doubt upon the 
point. I, therefore, am of opinion that the rule of Hindu 
Law must be given its full force, and that where the neces- . 
* sary conditions prevail, the manager of the family when 
acting as such, can both sue and be sued in his representative 
capacity, and suits in such circumstances cannot be dismiss- 
ed simply because the other members of the family are not 
before the court.” 
It will always be open to the opposite party to plead that 
‘the person alleged to be the manager is, as a matter of fact, 
not the manager and the issue as to this fact can be decided, 
(1) [1882] 1. P, R, 6 Mad., 27. (2) [1881] I. L. R, 6 Cal, 815. 
(3) [1894] I L. Rẹ, 18 Mad, 33. (4) Dogu] h L. R.,.33 AIL, 71. 
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It may also be similarly pleaded that he is not acting within 
the scope of his authority. The result of this no doubt will 
be to leave it open to the other members .of the family to 
attack the decree on the ground’of fraud, &c., in a subsequent 
suit. This is even so now and suits by sons against their 
fathers and persons holding decrees against him are fairly 
frequent, as it is. 


It would, therefore, be still advisable for the courts where 
the objection of non-joinder is taken to make the absent mem- 
bers parties to the suit, if possible, so as to prevent the neces- 
sity of further litigation and to decide finally whether or not 
the action of the manager is within his authority and binding 
on his co-parcener, i 


In the present case Hori Lal and Jaggannath are the 
managing members. The property was purchased by the 
joint family with the burden of the plaintiffs mortgage already 
upon it. , There is no defence open to their sons which is 
not open to them. The sons cannot plead a debt contracted 
by their fathers for immoral or non-family purposes. The 
question is as to the validity or otherwise of the mortgage 
as created by the original mortgagors. There is, therefofe, no 
valid reason in this case for not applying to the parties the 
rule of substantive law which is binding upon them, and I 
would, therefore, hold that the decision of the court below is 
correct and would dismiss the appeal. 


CHAMIER, J.—I agree that the appellant cannot be allowed 
to challenge the finding of the lower appellate court that 
they are the managers of the joint family to which they 
belong. The only question which we have to decide in this 
appeal is whether a suit can be maintained against the 
manager of a joint Hindu family alone to enforce a mortgage 
against property belonging to the family, 


A somewhat analogous question has arisen in First 
Appeal No. 91 of 1911, which has been heard by this Bench of 
four Judges, namely, whether the manager of a joint Hindu 
family suing as such, can maintain a suit for the: recovery of 
amortgage debt due to the family. I have stated the question 
in this way because I agree with my learned colleagues that 
the court below ought to have allowed the plaint to be 
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amended, and that the case should be treated now as if 
the appellant had from the first sued as the manager ofa 
joint family. 


The records of cases decided inthese Provinces forty or 
fifty years ago show that in those days a joint Hindu family 
ordinarily sued and.was sued through the manager of the 
family or through the more prominent members of the family 
and the practice was recognized by their Lordships of the 
Privy Council as long ago as 1871 (see the remarks made in 
the case of Jogindro Deb Roy v. Funindro Deb Roy (*). But 
the reports show many instances of cases in which after a 

decree had been obtained by or against one or more mem- 
bers of a joint family attempts were made by members 
who had not been impleaded to show that they were not 
bound by the decree which had been passed. Whether on ac- 
count of the difficulties which resulted from that practice 
or for any other reason, there is no doubt that in many parts 
of India a practice has been growing up of impleading as 
many members of a joint family as possible (see the remarks 
made in the cases of Kashi Nath v. Chimnaji (3). Naranji 
v, Moti Gavanji (*), and Harihar Prasad v, Mathura Lal (4). 
In these Provinces it has been for many years the practice to 
join a)l the members of a joint family in a suit relating to 
the property of a joint family, and there are instances in this 
Court of suits having been dismissed on account of the non- 
joinder of subordinate members of a family. But objections 
.on the score of non-joinder of membersofa family have 
generally been met by those members being added as 
parties or have been overruled as having been taken too late, 
‘and I know of no case in this Court in which it has been defi- 

e nitely held that a manager of a joint family cannot sue or 
be sued on behalf of the family. 


An exhaustive review of the case law in the other High 
Courts will be found in the recent case of Shaikh Ibrahim 
v. K. R. Rama [yer(*). It shows, I think, that there has not 
been any uniform course of decisions in those Courts. 


(1) [1871] 14 M, I. An 367 at p 376. (2) [1906] I. L. Rọ, 30 Bom., 477. 
43) [1907] 9 Bom. Law Rep., 1126. (4) [1908] 12 C. W. N., 598. 
(5) [1911] 21 M. L. J., 508. 
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The case of Kishen Prasad v. Har Narain (t), has been 
regarded by some courts as deciding that a manager 
of a joint family can sue and be used on behalf of the 
family, It seems to me that all that their Lordships of 
tbe Privy Council decided in that case was that managing 
members ofa joint family entrusted with the management of a 
business are competent to enforce at law the ordinary business 
contracts which they are entitled to make or discharge in 
their names ; but the language used by their Lordships in 
more than one place in their judgment suggests that they 
were of opinion that apart from the case of a family business 
the managing member of a joint family suing as such is enti- 
tled to maintain a suit to establish aright belonging to the” 
family without making other members of the family parties. 
Indeed, this seems to be a necessary conclusion from their 
decisions in such cases as that of Daulat Ram v, Mehar Chand 
(2). On principle it would seem that the decision should be 
the same whether the question of the right of the manager to- 
represent the family is raised in the suit brought by or against 
the manager, or in a subsequent suit brought by or against a 
member of the family not impleaded in the former suJt, to 
try the effect of the decision in the former suit as against him. 
The manager of a joint family represents the family in its 
dealings with outsiders in all the ordinary affairs of life, at all 
events where he is acting within the scope of his authority or 
for the benefit of the family, and there seems to be no reason 
why he should not represent the family in a suit whether as 
plaintiff or defendant unless there is some legislative enactment 
to the contrary. It has been held more than once that the rule 
of procedure which is now Order vii, Rule 4, applies to the 
case of a manager of joint family suing on behalf of the family. 
If those decisions are correct, the rule referred to shows that a 
manager can sue on behalf of a joint family. 


Except possibly in a few cases there appears to be no 
presumption that a joint family has a manager or that any 
particular person is the manager. The question whether a 
person before the court is the manager of a joint family is 
usually a question of fact to be dealt with tike any other 
question of fact. In one of the cases now before us the 

(x) [r911] I. L. Rọ 33 All, 272. (2) [1887] L. L. R, 15 Cal, 70. P.C 

: d 
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plaintiff claims to be the manager of a joint family and must CIVIL. 

be allowed an opportunity of proving his allegation if it is torn 

denied. In the other case it has been found that the appel- oe 
' Hori La 


lants are the managers of a joint family, j: 
Munman Kuar. 


? Both on principle and on authority, I am of opinion that ora 
Chamier, J. 


the manager of a joint Hindu family suing as such can main- 
tain a suit alone for the recovery ofa mortgage debt due to 
` the family, and that a suit can be maintained against the 
manager of a joint family alone to enforce a mortgage against 
property belonging to the family. If the manager sufficiently 


represents the family, the provision of Order xxxiv, Rule 1, 
aare complied with. 


In conclusion I desire to refer to the cases of Gendan Lal 
v, Babu Ram(!) and Nathi Calw. Lala(*) in the decision of 
which I took part. In the former it was neither alleged 
nor proved that the family had a manager who could represent 
the absent member and, as my judgment shows, it was not 
even contended that the absent member was sufficiently 
represented by any person before the Court, a circumstance 
which supports what I have said about the practice of this 
Courtin recent years. Inthe latter case a judgment was 
delivered which covered several cases. Some members of 
the families of the plaintiffs had not been made parties. We 
were disposed to hold that managing members could sue on 
behalf of the joint families to which they belonged, but none 
of the plaintiffs had sued as managers, and in some of the 
cases at all events it was impossible to presume that the 
managers were before the Court, Consequently we disposed 
of the appeals on another ground. 

I agree with the order proposed by the learned Chief 
Justice in this case. 

BY .THE CouRT.—Fhe Stäer of the Court is that the appeal 
be dismissed, but we make no order asto the costs in this 
Court. We extend the time for payment for six months from 


this date. 
S. M. ' Appeal dismissed. 


(1) [1912] 9 A. L. J. R, 86. (2) [1912}9 A. L. J. Rọ, 410. 
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Where a suit is brought on a mortgage by the manager ofa joint 
Hindu family, the other members of the family must be deemed to be 
parties to the suit through him and the omission of the names of the other, 
members from the array of parties would not be a defect fatal to the suit. 

FIRST APPEAL from a decree of Babu Gokul Prasad, 


Subordinate Judge of Shahjahanpur. 


This was a suit on foot of two mortgage bonds bearing 
date 11th July, 1877, and 8th August, 1884, respectively. They 
were executed by one Tori Singh in favour of Ram Pershad. 
The present suit was by Madan Lal, grandson of Ram Pershad, 
The plaintiff came into court alleging himself to be the surviv- 
ing member of the family. He did not join a son of his, 
‘aged four years, in the suit with him. 

His suit was dismissed in the lower court as he had failed 
to join the son with him. The plaintiff pleaded that he 
was suing as head of his family and in the alternative sought 
leave to amend the plaint to that effect. 


Sundarlal(Girdharilal Agarwala with him), for appellant. 


The head of a family was entitled to maintain a suit like 
that in his own name as manager. It was.an act he was 
doing for the benefit of the family. f . 


[RICHARDS, C. J—Need he state in the plaint that he 
was suing as manager ?] 

Not at all—if he makes it clear that he is suing in that 
capacity. Here he made an application to that effect. 

Besides in a suit by the head of a family the other mem- 
bers are not necessary parties. 

[CHAMIER, J.—That is another way of saying the same 
thing.] - 

- * F, A. 91 of 1911, 


K 


-them it would be barred.] 
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[RICHARDS, C. J.—You mean it would be possible to bring CIVIL. 
them on the record even ifa fresh suit were brought against 


Madan Lal 
Yes. A member could bs brought on the record here in se 


Y 
appeal long after limitation. Kishen Singh, 
Pateshri Partab Narain Sin A v. Rudra Narain Singh, [1 
I. L. Ry 26 All, 528. i gh [1904] 
[CHAMIER, J.—They held the suit was good without 
him, The judgment shows that the plaintiff succeeded as 
owner of an impartible Raj.] 
It was held that the property had ceased to be impart- 
able and both brothers were equally entitled. The younger 
brother was made a party by the High Court, 


Again a co-mortgagee could bring a suit himself to recover 
the wholeamount. At most the others might be made defend- 
ants, but he was competent to maintain the suit. 

[BANERJI, J.—Can he give a valid discharge ?] 

Yes, according to 

Barber Maran vi Ramana Goundan, [1897] I. L. R, 20 Mad., 461. 

[Binode Bekari, for respondents, pointed out that this 
court had held otherwise in 

- Ram Ohanara v. Ragjantal, [1909] 7 A. L. J. Ry 99.] 

To take the first point—the most recent case was 

Ramayya v. Venkataratnam, [1893] 1 L. Ra, 17 Mad., 122, 

In’ 7 ~- : 
Adatkkalain Chetti v. Marimuthu, [1899] 1. L. R., 22 Mad., 326. 
Nathtlal v. Lala, [1912] 9 A. L. J. Ra, 410. 

the other members were made defendants by the High Court. 
There was a large body of cases where suits were brought 

“by the managing member alone or againt him alone. 

Huseni Begam v, Ziaulnisa Begam, [1882] I. L R., 6 Bom., 467. 

[CHAMIER, J.—Is there always a manager in a joint Hindu 
family ? 

There must always be one. 

Daulat Ram v. Mehr Chand, [1887] 1. L. R., 15 Cal, 70 P. © 


Thakur Mani Singh v, Dai Rani Koeri, [1906] 1. L. R., 33 Cal., 1079. 
Ram Narain Lal v. Bhawani Pershad, [1881] I. L, R., 3 AlL, 443. 


The case in , 
Ghulam Qadir Khan y. Mustakim Khan, [1895] 1. L.R,18 All, 109 . 


e e 
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was wrongly decided. It followed ; 

Matadin Kasaudhan v. Kazim Husain, [1891] 1. L. R, 13 All, 432. 

The point there was that all persons must be brought 
on the record to represent the entire property—as the whole 
of it was sought to be sold. In 

Bhawani Prasad v. Kallu, [1895] 1. L. R., 17 All, 537, 
the suit was by a son praying that the decree was not binding 
on him as he was not a party. 

[CHAMIER, J.—Is it not a fact thatin old times the 
manager represented the entire family—later the tendency 
came in of making every one a party.] 

It was only by reason of difficulties that might arise if æ 
member was not made a party that people tried to implead 
everyone. It was not a change of principle, 

Another case on the lines of 3 All, was 

Phul Chand v. Lachmi Chand, [1882] 1. L. R., 4 AlL, 486. 

Benode Behari, for respondents. 


The frame of the suit was governed by the Code of Civil 
Procedure, The question was ifa managing member could sue 
on behalf of all the others. It would involve considerable 
difficulties, 

Kalidas Kevaldas v. Nathu Bhagvan, [1883] I. L. R., 7 Bom., 217, 

[BANERJI, J.—Would not a debtor be satisfied if a manag- 
ing member gave him a discharge. ] 

No, he would want the others to join. 

[TUDBALL, J.—Suppose one of them is in England.] 


He could say that the manager had no right to give a full 
discharge and he could re-open the matter. 


[BANERJI, J—In case, the mortgagor wished to pay 
out of court, could he not get a discharge from the manager ?] 

Yes, because the son could not ask for accounts. 

In Dwarkanath Mitter v. Tanaprosuntia Roy, [1889] 1. L. Ra 17 Cal., 
160, 
where a managing member brought a suit without making 
a member a party, it was held that the suit was not main- 
tainable. The following cases were referred te ` 

Angamuthu Pillai v, Kolandavelu Pillai, [1899] 1. L. R., 23 Mad 
190 - 


x 2 
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Algappa Chetti v. Vellian Chetti, [1894] L. L. Ry 18 Mad , 33. Iv. 

Gopal v. Macnaghten, [1881] 1. L R., 7 Cal, 751. oe 

1912. 

Sunder Lal, in reply. ai 
© Madan Lal 


Most of the cases were discussed in 


Kishen Pershad v. Har Narain, [1911] 1. L. R, 33 All, 272. 
18 Mad. was also the case of a firm, and 7 Cal. was the 


case of co-parceners. 

If a member could be sued through the head of the 
family and all the property was sold—he could dispute 
the sale only on the ground of immorality—there was no 
reason why the manager should not sue for the benefit of the 
family. He referred to 

Kirshnama v. Perumal, [1884] I. L. R, 8 Mad, 388. 

Jeolal Singh v. Ganga Prasad, [1884] I. L. R, 10 Cal, 996. 

Daulat Ram v. Mehr Chand, [1887] 1. L. R, 15 Cal, 70, P. C. 

Sheo Prasad Singh v. Raj Kumarlal, [1892] 1. L. R~, 20 Cal, 453. 

Baldeo Sonar v. Mobarak Ali Khan, [1902] L. L. R., 29 Cal., 583. 

Deva Singh v. Ram Manohar, [1880] I. L, R., 2 All, 746, 

Phul Chand v. Lachmi Chand, [1882] I. L. Ra, 4 All, 486. 

Gan Savani Bal Savant v. Narayan Dhond Savant, [1883] I. L. R., 
7 Bom., 467. 

Bana v. Chundu [1896] I. L. R., 21 Bom., 616. 

Kunjan Chetti v. Sidda Pillai, [1898] I. L. R., 22 Mad, 461. 

C. A V. 


Y., 
Kishen Singh. 


The following judgments were delivered by 


RICHARDS, C. J.—This appeal arises vut of a suit to realise Richards, C. J. 

the amount of a mortgage, dated the 11th August, 1884. It 
. was pleaded by way' of defence amongst other things that 

the plaintiff and his minor son, Bisheshar Dayal, were a joint 
Hindu family, and that the suit could not be maintained 
because the mortgage was of family property and the son 
was not made a party. Plaintiff urged against this plea 
that he was manager and represented the family. Plaintiff 
also asked that the plaint might be amended by stating 
therein that he sued as manager. The court below refused 
to amend the plaint and dismissed the suit on the ground that 
the son was a necessary party to the suit. 

The appeal has been referred to this Bench because of the 
conflict of judiqjal decisions on the question. 


Apart from authority, I can see no reason why the son 


should be a necessary party to the suit. It must be assumed 
e 
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for the purpose of this appeal that the plaintiffis the manager 
of the family. If, before the suit was instituted, the owners 
of the equity of redemption had been ready and willing to 
pay off the mortgage, I think, it is absolutely clear the 
plaintiff as manager, could receive the mortgage money and 
give the persons paying off the money a good discharge, and 
I can see no reason why they should require the presence of 
any other party. 


Order xxxiv, Rule 1, of the Code of Civil Procedure, no 
doubt, requires that persons interested in the mortgage 
security should be parties, but I think, in a case like the 
present, the son is virtually a party through the ‘manager, 
and that Order xxxiv, Rule 1, is substantially complied with. 


The same question in principle arose in Second Appeal 
No. 361 of 1911, (1) which was argued before this Bench. In 
my judgment inthat case I gave my reasons for holding 
that the manager of a joint family can represent the family. 
I would allow the appeal and remand the suit. 


BANERJI, J—The point raised in this appeal has practi- 
cally been decided in Second Appeal No, 361 of 1911, 6!) in 
which judgment has this day been delivered, 


In this case the plaintiff omitted to join with him as 
plaintiff, his minor son, who is four years old. For this omis- 
sion the suit has been dismissed. It is manifest from the 
plaint that the debt which the plaintiff seeks to recover is 
alleged to be a debt due to the joint family, of which he and 
his minor son are members. The mortgages which form the 
basis of the claim are in favour of Ram Prasad, the grand- 
father of the plaintiff and the great grandfather of his son. 
This is recited in the plaint, At an early stage of the suit 
the plaintiff stated to the court that he was suing in his 
capacity as manager of the joint family and applied for amend- 
ment of the plaint, The court, in my opinion, improperly 
rejected this application. The defendants clearly had notice 
that the plaintiff was suing as manager. I have in my judg- 
ment in S. A. No. 361, stated my reasons for holding that 
where a suitis brought by the manager ofa joint Hindu 
family, the other members of the family must be deemed to be 


(1) Ante, p. 819. 
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~ parties to the suit through him, and the omission of the names 
of those members from the array of parties would not be a 
defect fatal to the suit. Ofcourse, ifina suit like this the 
other members wish to join or apply to be added as parties, 
the court should never refuse to add them, but the suit ought 
not, in any event, to be dismissed if, in fact, it has been insti- 
. tuted by the manager of the joint family fos the recovery of a 
` debt due to the family. As the manager is competent to give a 
full discharge to the debtor, the latter can have no reason to 
complain of the omission of the persons whom the manager 
represents, In this respect the case of a joint Hindu family is 
_ different from that of other joint creditors. The matter: is 
in my opinion concluded by the principle of the decision of 
their Lordships of the Privy Council in Ktshan Prasad v. 
Harnarain Singh (*).. 1 would allow the appeal, set aside the 
decree of the court below and remand the case to that court 
for trial on the merits. l ` 


TUDBALL, J.—This appeal arises out ofa suit for sale on 
a mortgage against the heirs of the original mortgagor and 


certain subsequent transferees, It has been dismissed on a 


preliminary point, the lower court having held that the plaintiff 
alone is not competent to maintain the suit. 


The original mortgagee was Lala Ram Prasad, the plain- 
tiff ’s paternal grandfather, and the plaintiff’s case as disclosed 
_ in the plaint was that his grandfather, his father, his uncle 
and himself formed a joint Hindu family and that the three 
former having died, he was the sole owner ofthe mortgage 
debt by the right of survivorship and entitled to sue. But 
it is an admitted fact that the plaintiff has an infant son who 
* is joint with him. 


Before the first date fixed for the case, the plaintif daoled 
. cto the court to be allowed to amend his plaint by adding 
thereto that he was suing as manager of the joint family 
(consisting of himself and his son). The court below without 
passing any orders on this application, dismissed the suit, 
holding that the amendment could not improve the position 
of the plaintiff, because the manager of a Hindu family cannot 
sue without joining those interested with him. The decision 
(1) [r911] L L, R, 33 AL.. 272. 
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was based on the ruling of this Court in the case of Skamrati 
v, Kishan Prasad (1). 

This decision has since been over-ruled by their Lord- 
ships of the Privy Council. In Second Appeal No. 361 of 1911, 
(?) this Bench has fully discussed the right of the manager 
of a joint Hindu family to represent the family and have 
held that he can sue and be sued as such so that the decree. 
under certain circumstances, may be binding on the other 
co-parceners. It is unnecessary to repeat what has already 
been said in the judgments in that case, 


In my opinion the plaintif ought to have been allowed 
to amend his plaint, and the suit as amended is maintainable. 
Of course, it is open to the defendants to plead that he is 
not the manager, though in the circumstances of the case 
that appears to be a hopeless plea, 

I would, therefore, allow the appeal and remand the suit 
to the lower court with orders to allow the plaint to be 
amended and to decide the suit on. the merits. 


CHAMIER, J.—I agree that the court below ought to have 
allowed the plaint to be amended. The question for de- 
cision in this appeal appears to me to be whether the manager 
of a joint Hindu family suing as such, can maintain a suit alone 


„for the recovery of a mortgage debt due to the family. For 


the reasons which I have given in my judgment in Second 
Appeal No. 361 of 1911, (°?) I am of opinion that he can. I 
agree in the order proposed by the learned Chief Justice, 

By THE COURT.—The order of the Court is that we allow 
the appeal, set aside the decree of the court below and remand 
the case to that court with directions to re-admit the suit under 
its original number in the register and to proceed to try it 
on the merits after allowing the amendment of the plaint as 
prayed for by the plaintiffs. Costs here and heretofore will 
abide the result. 

S. M. Appeal allowed—Cause remanded, 


(1) [1907] 1. L. Re 29 All, 311. (2) Ante, p. 819. 
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Agra Tenancy Act (H of 1901), section 9—Fived-r ale -tenancy— 
Entry of naine—Canclusive proof—Title to tenancy. 
The entry mentioned in section 9 of the Agra Tenancy 
„Act is ‘conclusive proof’ only as to the nature of tenancy 
in the case of disputes between the zamindar and tenant 


and does not apply to questions as to the title to the fixed- 
Yate tenancy. 


Uulat Singh v Rajswant Singh, [1906] 26 A.W. N, 


_ 68, overruled. is 
g JAINATH PATHAK AND ANOTHER v., KALKA UPADHIA 


AND OTHERS, F.B. ln. ar 


eee 











sections 122, 127. 
See Land Revenue Act. 1901 : 
See 122-127 


section 22—Succession—Whether per- 


sonal law of parties will affect the rule—Male lineal des- 

cendants— Decree for joint possession.” 

Held, that the personal law of the parties has nothing to 
do with the rule of succession which is laid’down by section 
22 of the Tenancy Act. f 

Meld, that the grandsons of the- last occupancy tenant 
were his male lineal descendants and therefore entitled to 
share in the tenancy. There is nothing in law to prohibit 
the granting of a decree for joint possession. i 


ALL BAKHSH AND OTHERS v, BARKATULIAH AND 
OTHERS v tae “is 


ee ection 34, 


See section 4 (5) S: none sts 


RE A eps ane 





See Jurisdiction—Civil and Revenue Courts ii 


maeman aaan te nnn nn GF OCtionS 195, 160 —Reveiue 
payable by co-sharer paid by lambardar—Limitation. 


Section 159 of the Tenancy Act contemplates % suit by a- 


lambardar for arrears of revenue payable to the Government 
through the /ambardar by a co-sharer, whether such , reve- 


me section 93, - tee ee 


701 


nue has actually been paid or not. The limitation for - such - 


a sujt -is' three years from the date when the revenue be- 
` came payable. Section 160 contemplates a case where 


arrears of revenue have actually been paid by one co-sharer-. .. 


for another. The two sections make a distinction between 
revenue which is payable and revenue .which has. actually 
been paid. Where a person :who has paid the revenue 
happens to be a.co-sharer, he can sue his co-sharer for 
whom he hds paid the revenue within three years of the date 
of payment. If he happens to be the /amébardar, that 
would not take the case out of the category of those contem- 
plated by section 160. 


’ RAM SINGH v, LALTA PRASAD ... Za a Siaa 

= a e sections 166, 201-—Lessce 
continued to be recorded as such after expiry of the lease— 
. Suit for profits by. hiin—Presumption. ` 


Cee 





581 


Where-a -person took a lease of some zamindari share 


from the mortgagee of that share and continued to be 

. recorded asa lessee in. the Revenue papers even after the 

-  _, .redemption of the mortgage, Ae/d in a suit-by the lessee for 
e 


$54 INDEX, 
-AS > Page. 
Agra Tenancy Act, (H of 1901)—(concid.) et eg 
his share of profits that the lessee was a person who, with- 

in the meaning of section 166 of the Tenancy.Act, was a 
proprietor entitled to institute the suit, and, having been- so 


recorded in the Revenue papers, under section 201 (3)s ‘he 
must be presumed to have such right, 


Durga Prasad v. Hasari Singh, 8 A. L. J. Ba 1025, 
followed. ~ : 


AHMAD SAID KHAN v. MASIULLAH KHAN °` Le 'Ç 


— ——— section 167. —Recovery of 
Possession by usufructuary morigagee—Suit for ex-proprie- 
tary tenancy—Civil and Revenue Courts—Jurisdiction. ~~ ~~ ~~ 


The question whether a person lawfully in possession of 
land as mortgagee, must give up possession to.his mortgagor 
when the latter becomes entitled to ex-proprietary rights in 
the land, #. e., becomes an ex-proprietary tenant of the land, 
is not a question reserved exclusively for the Revenue 
Courts ; therefore section 167 of the Agra Tenancy Act does 
not apply, and the Civil Court has jurisdiction to try a suit 
brought by the mortgagee against his mortgagor for recovery 
of possession of the land. 


Maharaja Vistanagram\V. Chhango Kurmi 7 A. L. J. Ru 
355, distinguished. 




















GHISA LAL v, RAM AUTAR LAL $: nae see 547 
—- = geetion 167. — 

See Jurisdiction—Civil and Revenue Courts ... s 431 
a ee ection 197, O 2. Lk : 

i See Jurisdiction—Civil and Revenue Courts ... we 43 

— ——. ———_ —~—— section 201, © 2... 

See section 166 w eg. vee 152 
Appeasl—Arditration—Dect ‘ee in ancients with award. Se au Oaia i 

See Arbitration - bey Ts ie} on 258 
nme Ori mninal case, j : 

See Jurisdiction T aoe Sosy 51 


————Tnsolvency case tried by an A ditional Judge. 
See Bengal, N.-W. P. and Assam Civil Courts Act, 1887, 
section 8 iša nee ee 371 


Limttation—Appeal fled. one day ‘beyond time—misaptre- 
hension of facts—Discretion. . 











See Limitation Act, 1908, section 5 tee we 1S 
—Sanction to prosecute—~Revenue Court—District Judge. 
See Code of Criminal Procedure, 1908, section 195 7) vee 124 
Tai of judgment—no appeal frem sade decree after 
review. 
See Review of Judgment a ar ~ 3183 
- Arbitratlon—Sudmission by a on the viehi of the 
reverstoner. 
See Hindu Law—Reversioner - ie oe 778 


Pametan o = 





Reference to—Awård—Codeof -Civil Procedur e (Act 

V of 1908), Schedute Il, para. x6 ee ce in accordance 
with award— Appeal. , 
Held, that na appeal lay to the court below from sdi 

- passed upon an award which was in accordance with it and 

° 


a Arbitration—(conçid.) 


not in excess of it, the court of first instance having heard 
- the objections thereto and.modified the awaad so far as it 


5 


INDEX. 


was in excess of the actual reference. F 
NARAIN DaS v. RAM PRASAD ... rT a 


Attachment—Claim—FProperty attached in possession of and stand- 


ing in the name of some person other than the judgment- 
debtor—Code of Civil Procedure (Act XIV of 1882), sections 
278, 280, 28r— Question of possession not decided—]urisdic- 
fion. 
An objector may raise an objection to the attachment of 
roperty not only on the ground that he is in possession of 
It, but also on the ground that he has an interest in the 
property attached, and that, having regard to sections 278, 
279, 282 and 281 ofthe Civil Procedure Code, when an 
executing court disallows the claim of an objector, the court 
has jurisdiction to do so notwithstanding the fact that it 
erroneously does not go into the question of possession but 
disallows the objection on some other ground. 


BHAGWAN Das v. RAJ NATH .., ed iba 


Barrister—Contempt of Court—Alteration of subpena—Forgery— 


Striking of Roll of Court. 


Where a practitioner .ina colonial court acting for a 
plaintiff.who has been refused a warrant by a civil court for 
the detention of a defendant alleged to be about to leave 
the colony, institutes criminal proceedings in respect of the 
same subject-matter,and, by means of allegations to which 
the civil court attached no credit, obtains a warrant for the 
arrest of the defendant from a court of criminal jurisdiction, 


- his conduct does not amount to a punishable contempt of the 


civil court. 


The appellant who was retained to defend an accused 
‘Person, obtained subpoenas for the attendance of two wit- 
“nesses. After the subpcenas hadIbeen served, it appeared 
that those witnesses were unable to give evidence on the 
uestion in dispute, and accordingly the appellant asked 
them to return the subpoenas, which they did. He then 
struck out the names of those two witnesses and inserted 
the names of two other persons, upon whom subpoenas were 
then served. There was nothing to suggest any intent to 
defraud on the part of the appellant. f 


Held, that although the appellant had committed an irre- 
gularity, the facts did not establish the offence of forgery. 


~ IN THE MATTER OF Moses AMADO TAYLOR P..C. ar 


Benares State—British territey transferred to—Effect of, on 


criminal cases pending. © 
See jurisdiction dee 


ee J terisdiction—Criminal cases. 


See Code of Criminal Procedure, 1908, section 177° 


Bengal, N..W. P, and Assam Civil Courts Act (No. XII of 


1887), sections 8 (2). 21 (3)—Assiguinent to Addi- 
- Honal Judge of cases coming from a particular districi— 
Genefal order. 


Section*8, sub-section 2 of the Çivi} Courts Act, empowers 


| ` the Additional Judge to discharge any „of the, functions of 


the District Judge, which the District. Judge may assign 
O 


855 
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Bengal, N-W. P, and Assam Civil Courts Act No, (XIlof~ ~ 
1887,) sections 8 (2) 21 (3)—(coulcd). 


tohim. A District Judge acting under section 21 (3) has 

power to assign appeals and other cases, coming from a parti- 

cular district to the Additional Judge. 

MUTSADDI LAL v. MULE MAL = wes = 95 

— ections 8, 20—Additional. 

District Judge, Jurisdiction of—Insolvency petition— 
Appeal—Provincial Insolvency Aci (Act IIL of 1907), ` 
Sections 43, 46, 3. Ç 


Where an Additional Judge had under section 43"of the 
Provincial Insolvency Act, sentenced an applicant for insol- 
vency to one month’s simple imprisonment, the said officer 
having exercised the powers of a District Judge by virtue 
of an assignment of one of his functions by the` latter officer 
under section 8 of the Bengal, N -W. P. and Assam Civil 
Courts Act, 4elłď that an appeal lay to the High Court, the e 
Additional Judge not being in this matter, subordinate to 
the District Court as contemplated in sections 3 and 46 of 
the Insolvency Act. 








MAKHAN LAL v. SRI LAL ae wae vee 378 
—- m — Section 20. 
See section 8 (2) tee Sie re 5 


Bengal Regulation (15 of 1793), section 10. 
See Limitation Act, 1859, section 1, cl. (12) 


Burden of proot— Validity of contract—Defence of infancy set up~ 

Fraudulent misrepresentation by miner. 

The burden of proving thata contract was a valid con, 
tract when it was made, lies upon the plaintif. Gya Dix v. 
Must. Dulari,6 A. L. J.R, 693, referred to. The defen- 
dant at the date of making a pro-note, represented himself 
to be of full age, and then on a subsequent date while giving 
evidence before a court, stated his age to be 22 years. Held, 
that the statement did not amount to an admission and the 
Burien of proof did nôt shift from the plaintiff to the defen- 

ant: ` 

Semble. A defendant is not estopped from pleading in- 
fancy by reason ofthe fact that he had been guilty of fraudu- 
lent misrepresenation regarding his age. 


KANHAYA LAL v. GIRDHARI, LAL En we 103 
Burden of Proof. í R SN 
See Pre-emption ise ane 670 


131 


Burmese Law—Marriage—Polygamy—Marriage with the sister of 
- a living wife—Marriage with the sister of a deceased wife— 

. Proof of marriage— Consent —Cerenony—Meaning of the 
expression “husband ant wife”—Entertainment on the 

occasion of marriage—Separate establishment for wives— 

“Eating out of the saute pot.” ` 


ln Burma polygamy is undoubtedly lawful, and it is not 
unlawful to marry the sister of a living wife, though such a 
marriage is not considered quite respectable, while marriage 
with a deceased wifes sister is looked upon as proper and 
even laudable. . 


* 
The law relating to marriage in Burma is extremely lax. 
-+ No ceremony of any kind is essential, Mutffal consent is 
all that is required. In the absence of direct proof consent 
- may be inferred from the conduct of the parties or estab- 
e 


Burmese Law—(coneid.) >> >` a ee Sh vee pe es 


—? 


INDEX, 


lished by reputation. But when proof of marriage depends 
wholly or mainly. on reputation, the circumstances of the 
case must be scrutinised with some caution because the 
same word which is used to describe a woman lawfully 
married is applied by the Burmese to a woman living with 


a man on less honourable terms. 


_ The expression “husband and wife” conveys the mean- 
ing that the woman is the man’s wedded wife. 


When there is a marriage between persons who have not 
been married before, it is usual to give an entertainment, at 
which “ pickled tea” is the principal feature, or at least the 
chief delicacy, but in the case of persons who have been 
married before, it is not usual to have ‘any entertainment. 

The arrangement of separate establishment for wives is a 
mere matter of convenience, and probably necessary for the 


` sake of peace and quietness, when each wife has a family of 


her own. 


`“ Rating out of the same pot.” is rather an outward and 
visible sign of social equality than a proof of marriage. 


Mı ME AND OTHERS v. MI SHWE Ma, P. C. 


Canal and Drainage Act (VII of 1873), section 70 


Section 70 of the Canal and Drainage Act does not bar 
the prosecution of an accused person under any other law of 
any offence punishable under the Canal Act. Where, there- 
fore, an accused person cut the walls of a canal for the 
purpose of stealing water, Ae/d that he could be punished 


_under the Penal Code. 


BANSI AND OTHERS V. KING-EMPEROR 


Cattle Trespass Ast (I of 1871) 


See Executive Act of the Government 


Cause of Action. . 


See Contract—Breach of ive aa 


Cause of Action. —Landlord and Tenant—Denial of Landlord’s title. 


Sec Transfer of Property Act, 1882, section 111 (gò 


Charge. 


See Transfer of Property Act, 1882, section tor ae 


Code of Civil Procedure (Act XIV of 1882), section 13, 





Explanation II 
See mortgage—Charge 








—_———- ——~———--sectloa 43— Suit for 
injunction dismissed— Second suit for possession— Whether 
maintainable, i 


There is no distinction in principle between the dismissal 
of a suit for declaration of title on the ground that the 
plaintiff was not in-possession and the dismissal of a suit 
for injunction on the same ground 

Where a suit for an injunction is dismissed on the ground 
that the plaintiff is not or has not proved that he is in 
possession of the property, a subsequent suit for possession 
is not bgrred by the provisions of section 43, Code of Civil 
Procedure, 1882. Darbo v. Kesho Rai, I. L. R, 2 All, 
356, followed. Sarsuti v. Kunj Behari, 1. L. R., 5 All, 345, 
Mohanial v. Bilaso, 1. L. Ra 14 All, 512, referred to, 


BANDE ALI v. GOKUL MISIR AND OTHERS ... 
t . 


414 
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Code of Civil Procedure (Act XIV of 1882), section t03. — - 
See minor ... is one s we 653 


— section 230.—Livitintion— 
Decree barred by lapse of 12 years— Application for trans- 
fer of decree Application for execution—Centinuation of 
proceedings, - 


An application for execution can in no sense of the words 
be regarded as an application in continuation of an appli- 
cation for transfer of a decree from one court to another. 

In order that an application may be a continuation of 
another application, it is necessary that the two applications 
must be of the same nature, and the application for transfer 
being an application of an entirely different nature from 
that for execution of a decree does not suspend the opera- 
tion of section 230 of the Code of Civil Procedure, 1882. 


Sundar Singh v. Doru Shankar, [1897] 1. L. R, 20 All, 
78, applied. ; 

Ram Sahat v, Nanni, [1886] 6 A. W. N., 137, dissented 
from. 


KHETPAL v. TIKAM SINGH ate oa ^e 365 


— sections 268, 280, 281. 
See Attachment ii i ah vee’ 472 


——— sectlon 230— Decree of repayment 
of money and in default for sale of property—Construction 
of document—Decree against principal and surety. 


A decree was passed against three persons as lessees and 
another person as their surety making the money payable 
by the lessees in the first instance in certain instalments, 
and in the event of their default provided that it might be 
recovered by sale of the property mortgaged by the surety. 
The lessees having made a default, the decree-holder | 
applied more than 12 years from the date of the decree to`” ° 
execute the decree by sale of certain immovable property 
belonging to one or other of the lessee defendants : 

Held (KARAMAT HUSAIN, J.), that the decree so far as 
the lessee-defendants were concerned was a decree for 
payment of money, and consequently barred by limi- 
tation ; 

(Per CHAMIER, J.), that there was no justification in 
section 230 of the Civil Procedure Code for splitting up 
the decree, the terms of which went beyond the terms of an 
ordinary decree for payment of money, and therefore it 
was not barred by limitation. 

Pahalwan Singh v, Naratn Das, 1, L. R, 22 Al, 401, 

applied in principle. 


et 








m 














MAHARAJA OF BENARES V. LALJI SINGH AND OTHERS... 79 
—_— mmm section 373. 

See Code of Civil Procedure, 1908, section 11 «© 378 
— a section 411. 

See Mortgage dae wie tee . 401 
—_— = section 103. ° 











The absence of a formal order appoinfing guardian 
ad litem for a minor is a mere irregularity. 


POKHPAL AND OTHERS vV. CHIDDU SINGH AND OTHERS 653 


INDEX. 
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Code of Civli Procedure (Act XIV of 1882), section 539— 


Public charity, what is—Facts necessary to be proved. 


Per KARAMAT HUSAIN, J.—Property granted by Go- 
vernment for charitable purposes and for the support of 
Jakirs and visitors, does not become a trust for public 
purposes, the grants having been made by or on behalf of 
Mahomedan rulers to whom the creation of a public or 
private trust save by making a wagf was unknown under 
the law which they followed The property which is 
made wagf must be in existence at the time of the wagf, 
and future revenue cannot be deemed to be in existence, 
and cannot be a fit subject of wag. A plaintiff is bound 
to prove a public trust by strong and clear evidence, and 
the mere fact that the income of the property for a long 
period has been spent to support faésrs and visitors is not 
sufficient to establish a public trust. 


The facts that there are co-sharers in the property, that 
some get fixed allowances in cash and that to some land 
is allotted, that the object of the gaddi is that the mahant 
should feed himself and sbould feed a fakir or visitor in 
case he comes, are not the characteristics of a pals charity. 
The position of a makant of the Nanakshahi gaddi is 
exactly the same as that of the head ofa “ath. 


Per CHAMIER, J.—It seems beyond doubt that in order 
that a trust may be a trust for public purposes, it is not 
necessary that it should be a trust for the benefit of the 
public at large. It is sufficient to show that it is a trust for 
the benefit of a section of the public ; nor is it necessary in 
every case to produce definite evidence of the creation or 


e origin of.the trust. If such evidence were required in every 


case, many public trusts would come to an end. 


A suit under section 539 of the Code of Civil Procedure, 
+1882, will lie for the removal of a trustee of property 
dédicated to public charitable or religious purposes. 


Per RICHARDS, C. J. (upon appeal under the Letters 
Patent) :—Where for very many generations certain proper- 
ty has been held for the purpose of supporting and main- 
taining faéirs, entertaining visitors and for the giving of alms, 
and for spread of the religion of a particular sect, the 
requirements of a ‘public charitable or religious purpose’ 


` within the meaning of section 539 are fulfilled. 


MAHANT PURAN ATAL v. DARSHAN DAS AND ANOTHER 


Civil Procedure Code (Act V of 1908), section 1 1—Res judicata— 


. 


Point not decided in appeal—Hindu Law—Mittakshara— 

Mortgage of Jamily property by father——Somws pious duty 

to pay debi—Redemption of mortgaged property by sons, 

after sale, if allowed—Son not tinpleaded in suit on mori- 
gage. 

Band Ñ mortgaged ancestral property to œ, to pay off 
debts incurred by their father. /V’s interest in the property 
was sold in execution of a money decree ‘and purchased by 
M R. Afterwards A sued B. Nand H# R, on his mort- 
gage and obtained a decree in execution of which he 
purchased the property himself. The sale was confirmed, 
but the cgrtificate was not obtained by & for more than 
three years. Æ applied for certificate and it was granted to 
him. Uporm appeal, Æ objected ihat no appeal lay. The 
lower pe court held that an appeal did lie, but rejected 


the application as barred by limitation. In second appeal by 


® 2 
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Civil Procedure Code (Act V of 1908)—(conid,) 





R the High Court pronounced no opinion as to whether an 
appeal would lie but dismissed the appeal holding the appli- 
cation barred by limitation. In a suit by Æ for possession, 
held by CHAMIER, J., (1) that the suit was not barred by the 
rule of res judicata, inasmuch as the judgment of the High 
Court which was the final judgment in the case expressed 
no opinion on the question whether an appeal lay or not ; (2) 
that the property having been sold in execution of a decree 
on a mortgage made to pay off the family debt, the son was 
not entitled to redeem it on the sole ground that he was no 
party to the suit on the mortgage. 


Per KARAMAT HUSAIN, J.—A private sale by the father in 
a joint Hindu family or an auction-sale by a court is held to 
be binding upon his sons because of, their pious duty to pay 
their father's debt, and not because a sale has taken place, 
and as there is no pious duty to abstain from redeeming the 
mortgage made by the father, an auction-sale cannot exting- 
uish the right to redeem. When they claim redemption, 
they, in fact, come forward to perform the pious duty cast 
upon them by the Hindulaw, and an auction-sale cannot 
stand in their way. 


The right to redeem @ mortgage is quite distinct from the 
right to get back a share in a property sold in execution of, 
a decree upon a mortgage. 


Debi Singh v. Jia Ram, 1, L. R., 25 All, 214, explained. 


BALDEO SINGH AND ANOTHER v. HIRA LAL AND AN- 
OTHER ‘ise ost se avs wt 


section 11— 
Withdrawal of suit— Order becoming final—Res judicata— 
Limitation Act (Act IX of 1908), section 31 (2), Act XIV of 
1882, section 373+ 


An order granting permission to bring a fresh suit, assum- 
ing that it is gen for insufficient reasons, having be- 
come final, could not be re-opened in the fresh suit on the 
merits and could not operate as res judicata in the fresh 
suit, 

Abul Rahman v. Lal Behari, [1885] 5 A. W. Na, 151, 
followed. 


Section 31 (2) of the Limitation Act of 1908 applies to 
applications for restoration of a case dismissed or with- 
drawn on the ground of the 12 years’ rule of limitation, and. 
has no application to a fresh suit. Such a suit under the 
provisions of seçtion 374 of the Civil Procedure Code of 
1882 (corresponding to Order 23, Rule 2 ofthe present 
Code), is governed by the law of limitation in the same man- 
ner as if the first suit had not been instituted. 


Where a suit is withdrawn under section 373 of Act XIV 
of 1882, with permission to bring a fresh suit, and the second 
suit is instituted within two years of the Limitation Act of 
1908, Aedd, that the suit is within time. 








CHWHAJJUA v. KHYALI RAM AD OTHBRS ve ss 
» 
< - —— section 11— 
See Res judicata one sis ai ay 


67 


378 
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Civil Procedure Code (Act V of 1908), section 48—ZLimitation— 
Fraud— Execution decree, 


Where a judgment-debtor evaded arrest, and when subse- 
quently arrested, spent two years in pretending to prosecute 
insolvency proceedings without intending to press them and 
thus caused 12 years to elapse from the date of the decree, 

. Aeld, that he was guilty of fraud, and the application for 
execution was not barred by section 48 of the Civil Proce- 
dure Code. 


j ) field also, where unsuccessful applications had been made 


for the arrest of the judgment-debtor, and the last application 
was made for the attachment of his property that it was not 
a continuation of the previous application. 

Beni Prasady. Kashi Nath, 6 A. L. J. R., 401, referred to, 


MEWA LAL AND ANOTHER vV. AHMAD ALI ... 17 


-—-——-— section 100— 
Order XLI, Rule 27—/Practtce—Second appeal—Further 

~ evidence admitted by appellate Judge—Finding based on 
-evidence improperly admitted not binding on Aigh Court 


The provisions of Order XLI, Rule-27 of the Civil Pro- 
cedure Code, are not intended to give a party a second 
- opportunity of proving his case. 


Where a Judge upon appeal took further evidence which, 
however, was not of the kind expected by him, and used it 
for the purpose of importing prejudice into the case, and 
punishing the appellant for refusing to come to terms, /e/d, 
that the further evidence was improperly admitted, anda 
finding of fact resting upon such evidence was not binding 

“ e upon the High Court in second appeal. 


KHAZAN SINGH v. PANNALAL ... ses oe 59 























Second 
a Limitation Act (XV of 1877), section 5— 
sscretion af court—Extension of time for filing appeal. ` 


Where the lower appellate court.in the exercise of its 
discretion after considering the whole case, refused to act 
under section 5 of the Limitation Act, 1877, and dismissed 
an appeal as time-barred, no second appeal would lie, 
Narain Singh v. Bikram Singh, 8 A. L. J. R, 793, 
reversed. 

BIKRAM SINGH v. NARAIN SINGH AND OTHERS see 292 


-—— section 113, Order 
XVH, Rules 2 and’ 3—Von-appearance of defendant on 
° adjourned date—Suit decreed ex parte—Application to set 
aside the decree ex parte—Appeal from order of dismissal by 
District Judge—Revision. 
~ Ona date to which the hearing had beed adjourned the 
defendant in a suit for pre-emption pending in the Munsif’s 
court failed to appear with his witnesses when the case was 
called on, and the Munsif acting under Order XVII, Rule 
3, Code of Civil Procedure, decreed the suit. The defend- 
ant applied under Order IX, Rule 13, to set aside the er 
parte decree, but his application was rejected on the ground 
that the court having acted under Order XVII, Rule 3, the 
defendant's proper remedy was to appeal against the decree, 
_and therefore the court had no power to set aside the 
ex parte dectée. From this order the defendant appealed 
to the District Judge who took the same view and dismissed 
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Code of Civil Procedure (Act V of 1908},—-(contia). 


the appeal. Inan application for revision Ae/d that the 
application was incompetent, 


Query, whether Rules 2 and 3 of Order XVII, are mutu- 
ally exclusive. 


. GANGA RAM v. CHHIDDU SINGH a wee 763. 











Reviston—Power of High Court. 


by the Court below was advisable for the ends of justice 


In revision it ought to be seen whether the order passed = - 


between the parties and not so much whether one party or 
the other had been prejudiced. 


SHANKAR LAL v. MAHTAB DEI gy .. 207 


— Revision e Discretion o court in 
exercising revisional powers— Review of judgment 


Where a Munsif in the exercise of his discretion granted 
a review of judgment with the effect thata wrong decree 
passed in execution proceedings was set right, and the 
District Judge in Appeal reversed that order, Ae/d, in revi- 
sion, that the correct principle was to set aside the order 
of the District Judge and to allow the Munsif’s order grant- 
ing review to stand because the latter seemed to be right 
in its results, irrespective of the question whether the appli- 
cation under section 115 of the Code of Civil Procedure 
strictly applied or not. 


Abdul Sadig v Abdul Asiz, [1898] I. L. R, 21 All, 152, 
followed in principle. 


BHONDO v. SALIG RAM AND ANOTHER... wee 348 


_ 143. 
See section 107 mes si “3 vee 693 


_— OE reenson of time— Decree for 
redemption, 








_ Section 148 of the Code of Civil Procedure applies to cases 
in which is extended the time fixed by the Code of Civil 
Procedure for the doing of some act and not to the extend- 


ing of the time fixed by a mortgage decree for the payment 


of a prior mortgage. 

-When the plaintiff, in a redemption suit, who has obtain- 
ed a decree makes a bona fide mistake in calculating the 
interest and deposits less than he ought to deposit, there 
is a good cause for extension of time for payment of the 
mortgage money. 


HET SINGH AND OTHERS Y, TiKA RAM toe vee 38I 


—— Order IX, Rules 8, 9, 
section Í51— Dismissal of suit for defauli—Restoration— 
Sufficient cause—Courl’s inherent power to restore, 


Nothing in the Code of Civil Procedure can limit or other- 
wise affect the inherent powers under which a court can res- 
tore a suit dismissed for non-appearance on grounds other 
than sufficient cause for non-appearance. Order 9, Rule 9 
of the Code, makes it compulsory on a court to set aside a 
dismissal under Rule 8, where the plaintiff satisfies the court 
that there was sufficient cause for non-appearante. It, how- 
ever, cannot take away the court’s power to yestore the case 
for any other valid reasons. 


LALTA PRASAD AND ANOTHER v, RAMEKARAN ... 666 
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Code of Civil Procedure (Act V of 1908), Order XXXIV, Rule 1 


~—Limitation—Joint Hindu family—Managing members 
plaintiffs-—Subordinate members no party—Non-joinder. 


It is plainly the intention of the legislature that a suit 
shall not be defeated for non-joinder of parties. Where a 
claim is made for the benefit of a joint family and objection 
is taken that subordinate members of the family should have 
been impleaded and the coart is able to cure the defect by 
making them defendants, the court should ordinarily do so. 


Ps Lakhu Ram v. Kashi Ram, [1905] P. R., 192, referred to. 
Gururayya v. Dattatraya, 1. L. R, 28 Bom., 11, distin- 
guished. 


So faras the addition of parties by the Court is concerned, 
no question of limitation can arise, but when parties have 
been added by the court, section 22 of tbe Limitation Act 
comes intc play with the result that if a person is added as 
plaintiff after limitation has expired, the suit must be dis- 
missed so far as he is concerned, and if a person is added as 
defendant after limitation has expired in respect of the 
cra against him, the suit as against him must be dismiss- 
e 


The members of a Hindu joint family entitled to claim 
ayment ofa debt whether secured by mortgage or not are 
in the position of joint creditors. 


NaTHI LAL AND OTHERS v. LALA AND OTHERS .. 410 


ee ——— Order 1, Ruie 9, Order 
34, Rule 1—Some members of a Hindu family made de- 
Jendants— Whether trial can proceed—Non-foinder of some 

° Hindu Law—Inierest of all members inseparable—Limi- 
tation. 


Per KARAMAT HUSAIN, J. (CHAMIER, J , dudifante). In 
an action for sale upon a mortgage of joint family property 
when some only of the members of the joint family are made 
defendants, their rights and interests in the joint family pro- 

erty are neither defined nor separable from the rights and 
interests of those who are not before the court. The court, 
therefore, cannot proceed to deal, under Order 1, Rule 9, of 
the Civil Procedure Code, with the matter in controversy 80 
far as regards the rights and interests of the parties actually 
before it. 


Certain property was mortgaged to the plaintiff’s father. 
Portions of the property were subsequently sold and a por- 
tion was purchased by one B. In a suit for sale one of the 
minors in B’s family was not madea defendant. Objection 
as to non-joinder was taken at the earliest possible oppor- 
tunity, but it was not brought to the notice of the court till 
after the period of limitation for bringing a suit against the 
minor had expired. 


Held, that the minor could not be impleaded subsequently, 
as the suit against him was barred by limitation. 


Balwant Singh v. Aman Singh, 7 A. L. J. Rẹ 852; /addo 
Kuar v. Sheo Shankar, 7 A. L. J. R., 945 5 Guruvayya v. 
Dattatraya,1 L, R., 28 Bom. 11, and Zakur Mani Singh 
v Dai Ram, l. L. R, 33 Cal., 1079, referred to. 


Semble (per CHAMIER, J). Had the members who are 
parties tak@n the objection at a later stage, the court on be- 
coming aware of the existence of the minor might have 
made a decree for the sale of the undivided interests of those 

e 
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Code of Civil Procedure (Act V of 1908)—(con/d). 


members for the recovery of the whole debt and left the pur- 
chaser at auction to work out his rights by partition, as is 
done where the undivided interests of a member of a joint 
family is attached and sold in execution of a money- decree, 


Imam Ali v. Baif Nath, 1. L. R., 33 Cal., 613, referred to. . 
GENDAN Lab v. BABU RAM AND OTHERS... m. 86 
—— Order 1X, Rules 8, 9. 


See section 151 oe ok rt 666 whe 
—_—_— + ——__ —_—_— ——_0rder 21, Rule 89— ~Ț 

Application to set aside sale— Who may apply—Application ` 
verbal or written. 

An application under Order XXI, Rule 89 of the Civil 
Procedure Code, need not be in writing ; but the application, 
whether oral or in writing, must be in time. Deposit of the 
money alone is not sufficient. . 

ffeld, therefore, that a tender by a person who was neither 
an attorney, general or special, nor a Vakil or Mukhtar, for 
the owner of the immoveable property sold does not comply 
with the provisions of Order XXI, Rule 89, and is conse- 
quently invalid. 


SARVI BEGUM v. HAIDER SHAH AND OTHERS we I2 


Property sold by judgment-debtor toa third person after 
- execution sale—Right to apply. 


A judgment-debtor whose property has been sold in exe- 
cution ofa decree has a substantial interest in the property 
sold until the confirmation of sale and can either get the , 
sale set aside on the ground of irregularity or under Order 
21, Rule 89. z 

Rule 89 in Order XXI of the Civil Procedure Code is a 
special indulgence to a judgment-debtor or any person hold- 
ing an interest in the property at the date of the sale. It 
gives them a last chance of saving the property ‘‘for them- 
selves’. 1t was never intended that the property should be 
saved for persons to whom the property might be sold 
privately after the auction-sale had taken place. 

Debi Prasad v. Mohamed Unis Arabi, 14 O. Cu 33, fol- 
lowed. i 

ISHAR DAS AND OTHERS v. ASAF ALI KHAN AND 
OTHERS ae a) ake ji ais 

— rder 23, Rule 1—Suit, withdrawal 
of— Powers of High Cour!— Revision. 

Where there is nothing to show that the Judge has 
exercised any judicial mind or has considered whether 
there was any ground upon which he could grant permission 
to withdraw under Order 23, Rule 1 of the Code of Civil 
Procedure, the Judge has, in the exercise of jurisdiction, 
acted illegally or improperly, and the High Court is com- 
petent to exercise its powers in revision. 

Order 23, Rule 1, provides that the Judge must be 
satisfied either that the suit must fail by reason of some 
formal defect or that there are other sufficient gyounds for 
allowing the plaintiff to institute a fresh suit.” 

RAM KRISHNA AND ANOTHER v. RAM KIXPANIDH AND 
ANOTHER .., is AE 43 et 358 








19 


INDEX. 8x 











Page. 
Code of Civil Procedure (Act V of 1908), Order 34, Rule 1. 
See Order 1, Ruleg ... ie sae 86, 410 
See Hindu Law—Joint family... cs 844, 819 
oe — Rule 6. 
See Transfer of Property Act, 1882 section 90 cee 569 
Order 41, Rule 27 
See section 100 $ 
Order 47, Rule 7. 
See Review of judgment Sas isi .. 183 
— c ~——Ech. H. par, 16 (2). 
See Arbitration ake sik e e. 258 


Code of Criminal Procedure (Act V of 1898), sections 107, 
143—Jurisdiction of Magistrate. 

There is nothing either in section 107 orin section 145 

of the Code of Criminal Procedure, leading to the conclu- 

sion that proceen ge taken under the former section 


preclude a Magistrate taking action under the latter. 
SAIYID: FAIYAZ ALL v. SAIYID Ewaz ALI we 693 
—————_ secto 115. 
See Code of Criminal Procedure, 1908, section 476 we 48 


—_— —— —— 0ctlon 177— 
° ‘Offence committed at a spot in British India—Subseguent 
formation of it into independent territory—/urisdicton of 
Sessions Judge, 

Under section 177 of the Code of Criminal Procedure 
every offence shall ordinarily be inquired into and tried by 
a court within the local limits of whose jurisdiction it was 
committed, and sections 178-189 do not take the case out 
of that section. Hence, at the time when the offence was 
committed by the accused, he was a British Indian subject 
within the local limits of the jurisdiction of the Magistrate 
o Mirzapur. and had since resided in British Indian terri- 
when produced before him, eld, that the Sessions 
Ja ge of Mirzapur has jurisdiction to try him, irrespective 
of the fact that since the date of the crime the spot wheré 

he had committed it had ceased to be British territory. 


KING-EMPEROR v. GANGA ase er ww. 696 


— -———~sections 107, 145 
—Securily to keep the peace— Dispute relating to posséssion 
of immovable properity—Discretion of Magistrate. 

Where in a dispute relating to immovable property, one 
party tries to set aside a possession of long standing on 
their own authority and there is great probability of a 
breach of the peace in consequence, the Magistrate has a 
discretion to proceed either under section 107 or section 
145 of the Code of Criminal Procedure. 

Skeoraj Roy v. Chatter Roy, I. L. R. 32 Cal, 966, and 
ae vi Ram Baran Singh, 1. L, Rẹ, 28 All, 406, fol- 
owe 


THAKUR PANDEY v. KING-EMPEROR ses ws 582 
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Code of Criminal Procedure (Act V of 1898), section 133 — 
Public nuisance—Interference of Mugistrate proper. 


Where the inhabitants of one village have placed an uu- 
lawful obstruction to prevent the flow of water along its 
natural channel, and the resultant injury affects a large 
area of cultivated land and a considerable body of persons, 
the case is one of a public nuisance, and the Magistrate is 
justified in removing the obstruction A common nuisance 
cannot be excused on the ground that it causes some con- 
venience or advantage to one party. 


BHAROSA PATHAK AND OTHERS v. KING-EMPEROR ... 


———— section 145. 
See section 107 ae wes 











cee aoe 


— — —— section 195 (7), clauses (a), 
(b) and (c)—Court to which appeals ordinarily lie— 
Original Court—Assisiant Collector-—E.xecution proceed- 
ings in arrears of rent case—Sunction lo prosecute refused. 


In a suit for arrears of rent exceeding Rs. 100, a decree 
was passed in favour of the appellant. Jn course of execu- 
tion proceedings the respondent made certain statements 
which, according to the appellant, were false. The appel- 
lant applied for sanction to prosecute him under section 195, 
clause 7, Act V of 1899. The sanction was refused by the 
Assistant Collector. The District Judge refused to entertain 
an appeal against the order on the ground that he had no 
jurisdiction. edd, that the object of sub-section 7 of section 
195 of the Criminal Procedure Code is to indicate the courte 
to which a court giving or refusing sanction to a prosecution 
should be deemed to be subordinate. The word “case” 
in clause (6) means the actual proceedings in which the 
offence is said to have been committed, and not the original 
case out of which these proceedings arose. The opening 
words of clause (c) refer to particular cases in which no 
appeal lies and not to courts against none of whose decisions 
an appeal lies. The nature of the proceedings in which 
sanction is given or refused is to determine the principal 
court of original jurisdiction 195, and there is no justification 
for reading these words as if they were ‘principal court of 
original civil jurisdiction’ The appeal, therefore, did not 
lie to the District Court, as the ‘case’ here meant the exe- 
cution proceedings and not the original suit, 


AJUDHIA PERSHAD v. RAM LAL 


et 








section 250—Award of com- 
pensation to accused—Award to be made by order of dis- 
charge or acquittal and not by separate order. 


Where a Magistrate acquitted the accused of offences 
under sections 343 and 454 of the Penal Code, and ona 
subsequent date by a separate order directed the complain- 
ant to pay compensation to the accused under section 250 
of the Code of Criminal Procedure, Ae/d (1) that section 250 
of the Code of Criminal Procedure was not intended to 
meet the case of false accusations but of frivolous and vexa- 


tious accusations ; (2) the direction to pay compensation in ` 


frivolous cases should be made by the order ¢f discharge or 
acquittal. 


Ras SINGH v, MATHURA AND OTHERS 


124 


308 
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Code of Criminal Procedure, (Act V of 1908), section 344— 
Order for payment of expenses, by complainant to accused 


and witness, valid—Notice to complainant necessary before 
passing an order for compensation under section 250. 


A Magistrate in whose court a complaint was pending for 
two years, passed an order directing the complainant to pay 
costs to the accused and a witness On a subsequent date 
he dismissed the complaint, and in that made another order 
in the absence of the complainant directing him to pay 
costs to the accused, Ae/d that the first order was a proper 
one having regard to the wide provisions of section 344 of 

e the Code of Criminal Procedure; and that the second 
order purporting to have been passed under section 250 
was bad inasmuch as no opportunity was afforded to the 
complainant of objecting to the order 


GULZARI LAL v, GUNGA RAM AND OTHERS .. 170 


¢___ + -_____— —— — section 407—Sanction to pro- 
seoute—Application to Magistrate, first class—Appeal to 

District Magistrate—transferred to another Magtstrate— 

Jurisdiction. 

Section 407 of the Criminal Procedure Code does not en- 
title a District Magistrate to send appeals under section 195 
of that Code toa Magistrate of the first class subordinate to 
him. That section deals with appeals from convictions. 

Madho Lall v. Ram Churn Past, [1903] L L. Rọ, 30 Cal, 
394, followed. 

LAL SINGH v. KING-EMPEROR ... asi vee 260 


section 435, 





e e m e me 


See Jurisdiction 51 


section 430—‘Further inquiry’, 





meaning of. 
‘Further inquiry’ does not mean proceeding on the evi- 
dence already taken ; that evidence or other evidence, if 
there be any, should be taken de novo by the Magistrate who 
holds the further inquiry. 
Ram DIAL AND OTHERS Vv. KING-EMPEROR (throug 
MANBODHAN) ate ave ese ve 310 
+ section 476—Anguiry by Ma- 
gistrate—Legal Practitioners Act-(XV of 1879), section 
a3—Enguiry under— Whether such Magistrate a court. 


A Magistrate holding an enquiry under section 23 of the 


Legal Practitioners’ Act is a court within the meaning of 
section 476 of the Criminal Procedure Code. 


GAURI SHANKAR LAL v. KING-EMPEROR ... we 156 


7 — Order by Magis- 
trate for prosecution under section 193 of the Penal Code 
—-Preliminary inquiry. 5 
When a Magistrate takes action under section 476 of the 

Code of Criminal Procedure, it is not necessary to the validi- 

ty of his order that he should hold a preliminary inquiry. 
Queen-Empress v. Matabadal, 1. L. R, 15 All, 392, fol- 

lowed. è 
Held, where a Magistrate refused to give persons, whose 

prosecution had been ordered for committing perjury, an 

opportunity to cross-examine witnesses, that he did not act 
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Code of Criminal Procedure, (Act V of 1908 ,—(concld.) 


en ee 


illegally or with material irregularity in the exercise of his 
jurisdiction. 

ABDUL GHAFUR AND ANOTHER v. RAZA HUSAIN 
“ Court,” mean- 

ing of—Ecpediency no ground of revision— Code of Civil 

Procedure { Act V of 1908), section 115. 

The word “ court? in section 476 of the Code of Criminal 
Procedure includes the successor of the Judge before whom 
the alleged offence was committed. 

Bahadur v. Eradaiuilah, 1. L. RB, 37 Cal, 642, followed. 

Whether a particular order is expedient or not is nota 


ground on which the High Court can interfere in revision 
under section 115 of the Civil Procedure Code. 


NAWAL SINGH v KING-EMPEROR 





Compromlse— Const: uction—F fect of —Law of primogeniture. 


See Hindu Law—Succession 


Condition in derogation of grant—Gi/z. 


See Mahomedan Law—Gift, section 798 


Contract—Document— Construct an—Suit for damages far breach 


of contract 
Where the respondent in a letter addressed to the appel- 
lants wrote: “In consideration of your having at my 


request acceded to the proposal of” the Secretaries, &c., 
of the T. Mills Company, Limited, “to advance to the 
Mills a sum of one lac and fifty thousand rupees, I hereby 
bind myself to you to procure a loan within two weeks of 
eleven lacs of rupees as the first mortgage of the mill’s 
bleck property ; and to pay to you thereout the said sum 
of one lac and fifty thousand rupees agreed to be advanced 
by you to the mills,” and the appellants, who had made the 
advance, sued the respondent for damages for breach of 
contract. 

eld, that the evidence showed that the appellants want- 
ed some real and substantial security for their advance ; 
that the document was a substantial undertaking that a 
loan should be procured and that out of that loan this sum 
advanced should be repaid; and that a decree should be 
made in favour of the appellants. - 


VIRSANJI, SONS AND COMPANY v. SHAPURJI BURJORJI 
BHAROOCHA., P. C. J we ade ies 


Contempt of court. 


See Barrister oe 


Contract— Breach of contract— Agreement to discharge a prior debt 


due by vendee to a third party—WNo time fixed for pes form- 
ance—Cause of action—Limitation Act (Act XV of 1877), 
Schedule II, Articles 115, 116, section 23. 


The breach of a convenant without actual loss gives a 
sufficient cause of action for a suit based thereupon. 


Upon failure to pay money due by a vendor to a third 
party which the vendee agreed to pay and po time was 
fixed for payment, the breach was committed on the date 
when the sale-deed was executed, and there was no ‘con- 
tinuing breach’ within the meaning of settion 23 of the 


231 


< 


. 


481. 


40 
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Contract—+(covrtd. ) 


Limitation Act nor ‘successive breaches’ within the mean- 
ing of article 115. One breach of a contract can only furnish 
one cause of action and no more. Actual loss When it 
occurs is only one of the results of the breach and is not an 
act of the party who breaks a contract and can, therefore, 
create no second cause of action. Kumar Nath BAuttachar- 





jev. Nobo Kumar 1 L. R, 26 Cal, 241, dissented from, 
+. Baitley v. Faulkner, 3 B. and Ad , 288, followed. 
. RUGHUBER RA! AND OTHERS vV. JAI RAI AND OTHERS 534 
Minor—Fraudulent misiep 'eseniation as wage— Validity 
of contract. 
See Burden of proof ... ais a3 vee 103 
en Mor igage—LE fect of. 
See Contract Act, 1872, section 39 “si we 198 





Act (IX of 1872), section 7—/Profosal—Acceptance— 
Warranty, breach of—Damages—Finding of fact—Second 
appeal. 

Defendant advertised a horse for sale in the Pioneer. 
Plaintiff answered the advertisement. This was followed by 
a volume of correspodence between the parties in the course 
of which defendant made certain representations as to the 
soundness of the animal which amounted to a warranty. 
Shortly before the bargain was concluded, plaintiff wired 
and wrote to defendant that plaintiff would take the horse 
if defendant would procure a veterinary surgeon’s certifi- 

* cate. Upon delivery the horse was found to be diseased. 
Plaintiff was awarded damages for breach of warranty, the 
courts holding that the representations made by defendant 
amounted to warranty as ta the soundness of the horse. In 
second appeal issues were referred to the court below. 


Held, that the findings of fact were binding in second 
appeal and no issues ought to have been referred ; 


Geld, further, that section 7 of the Contract Act did not 
apply, the plaintiff's acceptance being complete as soon as 
he answered the advertisement and the further negotiations 
which took place previous to the closing of the bargain did 
not operate as a waiver of the warranty, 


W. J. O'GRADY v, HARBERT WINN ai ve 285 


ooo section 39—Mortgage—Part of the 
consideration tunpaid— Rescission—Conveyance—Conts act, 


A remeteren mortgage, the consideration of which has 
partially failed is enforceable at the suit of the mortgagee 
inasmuch as the interest in the property mortgaged passed 
to him immediately upon registration. 


Per KARAMAT HUSAIN, J.—There isa fundamental dis- 
tinction between a contract and a conveyance, te., a transfer 
ofan interest in land, and for this reason the rights and 
duties of the parties toa contract are quite different from 
the rights and duties of the parties to a conveyance. 


A morfgage under the Transfer of Property Act isa 
transfer of an interest in the land mortgaged and not a mere 
contract. Section 39 of the Contract Act has no application 
for the simple reason that it deals with contracts, anda 
mortgage when registered is not a contract but a transfer. 

e 
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Contract—(canc/d.) 


———$__— 


Gokul Chand vy. Rahman, [1907] 42 P. R, 274 (No 59) 
dissented from. 


Query (Per CHAMIER, J.}—-Whether a court is bound in 
every case to enforce a mortgage according to the letter 
where the whole of the mortgage money has not been 
advanced. 


RASHIK LAL v. RAM NATIT AND OTHERS 








ne section 238—Agent—Unirue 
representation of —Extent of authority—Liability of princi- 
pal. 


There is no distinction in principle between the case of a 
man who represents that he has authority from another 
when he has no authority whatever, and the case of a man 
who represents that he has certain authority from another 
when he has authority of another description. In neither 
case can the man who makes the representation be said to 
be the authorised agent of the other with reference to the 
matter on which he has no authority. Section 235 of the 
Contract Act is intended to apply to both classes of cases. 

Collen v. Wright, 27 L. J. Q.B, 217, followed. 


GANPAT PRASAD AND ANOTHER v., SARJU 


fee 


Coesharer—Abadi /ands—E-xclusive possession of separate plots— 


Presumption— Rights of co-owners. 


Where the lower appellate court finds that the owners of 
different plots were in exclusive possession of particular 
plots the only inference which can be drawn from this is 
that the parti¢s by mutual consent allowed the owners of* 
the different Mahals to separately enjoy the different parts 
of the adadi. So long as this agreement continues, the 
parties in exclusive possession of the aéadi are entitled 
to use it and enjoy it in such a way as they please so long 
as such user or possession does not interfere with the user 
or possession of owners of other Mahals. 


Kumudini Masumdary. Rasik Lal Masumdar, 11 C, W. 
N., 517, followed. 


JAGANNATH PRASAD v. BADRI PRASAD AND OTHERS 


Court of Wards Act, Bengal (IX of 1879), sections 104A, 


ppan 





10B.,—Bengal Court of Wards Amendment Act (I 
of 1906), section 3—Notice—Presumption—Effect of 
non-production of claim with notice. 


Held :—(1) That publication of notice as required by 
clauses (4) and (c) uf section 64A of the Bengal Court of 
Wards Act having been proved, and it being proved that 
clause (a) had been complied with in part, the court should, 
under section 114 of the Evidence Act, presume that notice 
had been published in the manner required by section 64A 
of the Act; (2) that section 10B of the said Act did not 
apply to a case in which the creditor had not put forward 
his claim at all ; and (3) that the plaintiff was not entitled 
to interest from and after the date of the publication of 
notice under section 10A of the said Act, 


W. BARROW v. GAYA PRASAD 


. tas 


yah — 7 he f ; ses 40—Pow 
of the manager to perform the formalities of the preemption 
under the Mahomedan Law, 


SEE MAaHOMEDAN Law 


aera ene pment seem, 
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Court of Wards Act, Bengal (1X of 1879),—section 3 
See Court of Wards Act, Bengal 

Crown— Prerogative of. 
See Mortgage 


Custom—-Makomedan Shaikh Aaa of Pathan tribe —~Gift— 
Daughter's estate. 


Where a sonless father, who wasa Shaikh Ansari of a 
Pathan tribe of Punjab Muhammadans, made a gift of 
ancestral property to his daughter. ~ 


eld, that no custom existed or apples! to the family, to 
which the parties to the suit belonged, by which the daught- 
er could take only a life estate in the’ property acquired by 
her, and had in such property no power to alienate it by 
gift in her life-time ; Bela also, that the daughter bad a full 

roprietary estate in the property given to her and that she 
fad power to make a valid giftof that property during her 
life- Tae 


MUHAMMAD UMAR KHAN AND ANOTHER v. MUHAM- 
MAD NIAZ-UD-DIN KHAN, P. C. 


— Succession by primogeniture—Kunjpura State or riasat— 
Effect of withdrawal by Government of the Chiefs powers 
on the custom—Mahomedan Law varted by family custom. 


— Where succession to the Kunjpura State in the Punjab 
was in dispute, the Chief Court held that succession to the 
property that appertained to the rsasa¢ prior to 1849 was 
governed by the rule of primogeniture under the family 
custom, which was at variance with the Mahomedan law, 
but as in that year the Government withdrew from the chief 
of Kunjpura the quasi-sovereign powers that they theretofore 
exercised, the chiefship ceased to be an inde To mg 
and consequently lands and property acquired by the Nawa 
after 1849 were not subject to the same rule of succession as 
was applicable to the lands which once appertained to the 
chief as chief, but were governed by the Mahomedan law. 


eld, that succession to the Kunjpura State went by the 
rule of primogeniture ; that there was nothing to show that 
the Government in withdrawing the civil and criminal 
powers, the chiefs had exercised prior to 1849, intended to 
make any alteration in their status or to vary the rule which 
had governed the succession to the Kunjpura estate ; and 
that the withdrawal of those powers was no doubt due to the 
needs of administration, but that circumstance could not 
affect the custom under which the entire estate descended 
‘by the rule of primogeniture to a single male heir, 


IBRAHIM ALI KHAN v. MUHAMMAD AHSAN ULLAH 
KHAN AND ANOTHER, P. C. sas ae 





See Will 
Wajtb-ul-ars. 
See Pre-emption nn - 


Daaghter’s Estate—Sheikh Ansari of Pathan Gibe of TN 
Mahomedans—Gift. 


See Custpm ws 
Decree—Setting aside—Separate T Yo set wile 


See Evidence Act,,1872, section 44- ise ass 
6 
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40! 
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Decree—Setting aside separate suit. 


Whether or not a party may proceed by way of motion 
or application for review of judgment, he may proceed by 
suit in the matter of attacking a decree on any ground 
other than that of fraud, 


Held, therefore, that a suit was maintainable for the 
purpose of setting asidea decree based on an agreement 
alleged to have been entered into by the exercise of undue 
influence. 


The Huddersfisld Banking Company, Limited vw. Henry 
Lister and Son, Limited, |1895] L. R., 2 Ch, 273, followed, 


SHAMI NATH CHOUDHRI wv. RAMJAS CHAUDHRI ee I 
Defamation—Libel—‘ Insolent upstart whether by themselves lidel- 
lous. 


Per KARAMAT HUSAIN, J.—To publish any words in 
writing without justification which bring a person into 
contempt or ridicule is a libel. 


Hence, to write of a respectable person who is also a 
semindar thathe is an “insolent upstart” is calculated to 
bring him into contempt and ridicule in the eyes of persons 
of his class, having in view the sentiments and ideas of the 
Indian gentry. 


Per CHAMIER, J—The context in which the words “ in- 
solent upstart” occurred read as a whole neither intended 
to throw any reflexion on the birth, reputation or general 
character of the plaintiff, nor would they be understood by 
any reasonable man as throwing any such reflexion on him. 
The question being one which in England would be left to 
the jury, and the lower appellate court having held that the 
words were not defamatory, no second appeal would lie. 


BRIJ NATH Sarin v F, M. BYRNE vit was 253 
Digwari Teuures, 
See Land Law in Bengal ava - 462 


Divorce Act (V1 of 1869), section 87-—Decree—Mas. riage with- 
in six months of decree absolute—Void. 


_A person who has obtained a decree for dissolution of 
marriage cannot lawfully contract a second marriage in the 
lifetime of his divorced wife within six months of the decree 
becoming absolute. “The decree of the High Court” 
referred to in section 57 of the Indian Divorce Act, means 
decree absolute and a the decree sisi. Warterv. Warter, 
[1890] L. R., 15 P. D., 152, followed. 


JACKSON v JACKSON 108 
Document—&ejusal fo register under Act AVI of 1908—Right to 
SUE. 
See Registration Act XVI of 1908, section 73 ics 4 


Bstoppel—Adoption—Suit by adoptive mother to set aside an 
adoption made by her. 





See Hindu Law—Adoption aie sis see 730 
Evidence—Horoscope. ° 
See Mortgage tae oe on vee 509 
Secondary evidence, 
See Mortgage oe oe tee toe 323 
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Evidence Act (1 of 1872), sections 11, 32—Previous state- 
ments, admissibility of—Persons making statements dead. 


Per RICHARDS, C. J. :—Previous statements made by per- 
sons who are dead are simply statements of relevant facts. 
Such statements are not relevant facts unless they come 
under some one or more of the sub-sections of section 32 of 
the Evidence Act. 


A statement of a relevant fact which is inadmissible under 
section 32, will not be admissible under section 11. 


Per BANERJI, J :—The terms of section 11 are no doubt 
wide, but they must be read subject to the other sections of 
the Act, and therefore the fact relied on must be proved in 
accordance with the provisions of the Act. If that fact is a 
statement made by a person who is not called or cannot be 
admitted unless ıt comes within the purview of subsequent 
sections of the Act, for example, sections 32 and 33. 


BELA RANI AND ANOTHER v. MAHABIR SINGH AND 
OTHERS nie oe ae se we 351 


section 74—Admissibility of 

a boud bearing registration enaorsemeni—Presumption— 
Registration Act (III of 1877), sections 60, Ote: 4 
tive Presentation—Presentation after Judge's o der. 








em cere, 





The production of a bond with the certificate of due re- 

istration endorsed thereon raises a strong presumption 

in favour of the due registration of the bond, and in the 

absence of clear proof that the requirements of law are not 

e complied with, the Court is bound to admit the document 

in evidence. The onus does not lie upon the plaintiff of 

showing that the requirements of the Act were complied 
with. 


A document was presented for registration by a $a» inda 
of the person in whore favour it was executed. It was 
received tor registration, Simultaneously, with the presen- 
tation an application was made to summon the executants. 
They failed to appear, and the Sub- Registrar considering 
that execution was not admitted, refused to register the 
document. The matter came up before the District Regis- 
trar by means of an application under section 73 of the 
Registration Act, and the presence of the executants having 
been secured, the District Registrar ordered that the docu- 
ment should be registered. The document was according- 
ly registered by the Sub-Registrar, but how it found its way 
back to him was not clear. 


Held (1) that it neither being admitted nor being proved 
that the 4ari#da was not duly authorised, the certificate of 
registration afforded a presumption in tavour of everything 
having been properly done, and consequently the initial pre- 
sentation was not improper. (2) That the plaintiff’s evi- 
dence on the matter of the second pean being very 
vague, the presumption in favour of everything having been 
properly done was not rebutted, and even assuming that 
the document had. been sent by the Registrar himself to 
the Sub-Registrar, the defect was one in procedure and did 
not vitiate the registration. 


Mohammad Ewas v, Brajial, L-R, 4 I A., 167, referred to. 
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Evidence Act (1 of 1872), sectiona 11, 22—(concld.) 
Mujib-un nissa v. Abdur Rahim, 1. L. R, 23 All, 233: 


(P. C.), and 

Ishri Prasad v. Baij Nath, 1. L. R., 28 AIl, 707, distin- 
guished. 

RaM CHANDRA Das v, FARZAND ALI KHAN AND 
OTHERS an 


— section 44— Compromise 
decree—Suit to set aside, on the ground that agreement 
obtained by exercise of undue influence—Sutt maintainable 
— Motion or application for review of judgment. 

Section 44 of the Evidence Act does not purport to enu- 
merate the grounds on which a decree can be attacked by 
a separate suit. 

SHAMI NATH CHAUDHRI v. RAMJAS CHAUDHRI AND 
OTHERS Xa 





— — section 91, — Promissory 
note inadmtssible—Evidence outside the note— Whether 
: admissible. 

Where a plaintiff is able to prove the loan independently 
of and without the assistance of a promissory note, which 
cannot be admitted in evidence for some reason, he can fall 
back upon a claim for money lent. 

Pursotam Narain v. Taley Singh, I. L. R., 26 All., 178, 
overruled. Sheikù Akbar v. Sheikh Khan, 1. L. R, 23 Cal, 
851 ; Xrishnaji v. Rajmal, 1. L. R, 24 Bom, 360 ; Virbhadra 
v. Bhimji, I. L. R., 28 Bom, 432 ; Banarsi Parsad v. Fazal 
Ahmad, 1. L. R, 28 All., 298 ; Sri Nath v. Anyad Singh, 7 
A. L. J. R., 449, referred to . . 

RAM SARUP vV. JASODHA KUNWAR AND OTHERS ve 

————— section 114. 
See Court of Wards Act, Bengal, section 10A. pi 
Estoppel— Fraudulent representation as wage by minor— Validity 
of contract. 
See Burden of Proof ... 
Execution of decree— Lunitation— Fraud, 
See Code of Civil Procedure, 1908, section 48 se 

—Decree—for payment of money and in default 
Jor sale of property of the surety—Principal surety— Limi- 
tation. 
See Code of Civil Procedure, 1882, section 230 

— u One decree-holder respondent not properly 
represented— Decree not void. : 


The mere fact that one of the persons in whose favour 
there was a valid decree was not represented at the instance 
of the judgment-debtor in his appeal is not sufficient to 
render the decree void and incapable of execution. 

GOBARDHAN SAHI v. MAHABIR SINGH AND OTHERS 

Execuctive Act of the Government. — Grant of certain admintistra- 
tive functtons—Police, Excise, and Cattle Pounds— With- 
drawal of such Eat E for their restoration— 

Wajib-ul-arzes—Cattle Trespass Act (No. I of 1671.) 

Where the status of the plaintiffs-zamindars®f the district 
of Raipur in the Central Provinces, whose territory became 
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Executive Act of the Goverament—(concld.) 


British by conquest, cession, or lapse, was determined by 
the Government in 1864, when they were classed as non- 
feudatory chiefs and declared to be ordinary British subjects 
to whom certain judicial and administrative powers were 
entrusted as a matter of convenience or administrative 
economy ; and the Chanda patent was not to be treated as 
embodied in or affecting the Sanads granted to them in 
1874, whereby proprietary rights in the soil were vested in 
them; and where Government withdrew from the said 
plaintiffs-zamidars the administration of police, excise and 
cattle pounds, and obtained their execution under protest of 
Wayib-ul-arzes dated the 6th August, 1903, and laintiffs 
instituted suits to annul certain provisions of the Wajib- ul- 
arses which they alleged were in derogation oftheir un- 
doubted privileges, and to obtain restoration of the adminis- 
trative functions, of which they alleged they have -been 
illegally deprived, as to which they were indefeasibly en- 
titled from time immemorial: Æeld, that the suits were not 
maintainble. The Raipur zamidars in exercising police and 
excise functions were not acting as of right, but.were so 
acting either by sufferance or by delegation, and the resump- 
tion of those functions:by the Government was a thing done 
by the Government im exerci$e of its sovereign powers. 
The maintenance of private cattle pounds was incompatible 
with the provisions of the Cattle Trespass Act (No. I ot 1871), 
and assumption of the administration of cattle pounds by 
the Government was an act of the executive Government 
with which it was not eoueers for the Civil Court to 
e interfere. 


Bır BIKRAM DEO v. THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL, P, C. see bes ate 


Praud—Erecution of decree—Limttation. 
See Code of Civil Procedure, 1908, séction 48 
Exeproprietary tenant—Co-sharer transferring his sir-—Partition. 


Per KARAMAT HUSAIN, J.—When a co-sharer owning sir, 
transfers his share in the safai, he becomes in respect of 
his sír an ex-proprietary tenant of the whole body of co- 

. sharers in the mahal and not of his transferee alone. 


Where, therefore, the defendant was sued, as /astbardar 
ofa certain £Auéa, by a co-sharer for his share of the profits, 
held that the duty of recovering rent fram a person who 
had become an ex-proprietary tenant under the above 
conditions devolved upon the defendant. A private agree- 
ment of the co-sharers in an undivided sinha cannot effect 
partition, regard being had to the provisions of the Tenancy 
Act, 

Chote Lal v. Ramadhtn, 13 O. C., 70, dissented from. 


Per CHAMIER, J.—A co-sharer in the semindart, becomes, 
on the transfer of his share, the tenant of the transferee 
alone. An arrangement for partition among the co-sharers 
themselves is exceedingly common and certainly not illegal. 


KISHORI LAL v. TODAR SINGH ... an wee 
Genoral Clauses Act (X of 1877), section 10. 
See Limitati8n Act, 1908 ... dea ses ove 
Ghatwall Tenures. 
Seg Land Law in Bengal oes aes eae 
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Glft—Validity of— Registration) against the wish «f the donor. 


See Transfer of Property Act, 1882, section 122 


Guardian—Powsr fo nominate— Mahomedan Law. 


See Mahomedan Law—Guardian ... 


Power to sell—Mahomedan Law. 
See Mahomedan Law—Guardian ... wah 


General Clauses Act, 1897, section 3, Article 25. 


See Provincial Small Cause Court Act, Schdule H, Article 8. 


Hindu Law.—/How far affected by Agra Tenancy Act: 


See Agra Tenancy Act, section 22 wee “u 
Adoption—Power to adopt—Const uction—Successive 
adoptions—Suitby an adoptive mother to set aside an adop- 
tion made by her—Estoppel. > 
A Hindu granted power to his widow, who was enceinte 
when her husband died, “to adopt,” if necessary, “ some 


boy to me so that he may perform my s4radh ceremony and 7 


yours, and perpetuate my name, andl after your death become 
the absolute owner and possessor of the whole of my estate. 
If (God forbid) the son who might be adopted under this 
authority should die in your lifetime, you will have power to 
adopt another boy.” The widow gave birth to a son, who 
died an infant. She then adopted a boy, on whose death 
she adopted another boy, and on the death of the latter she 
adopted the respondent :— 


Held, that the widow's authority to adopt was not exhaust- 
ed by the first two adoptions, but that she had a general 
authority to adopt, and the adoption of the respondent was 


a valid exercise of the power. . 


An adoptive mother, a wealthy Hindu widow, sued her 
adopted son to set aside the adoption for want of authority 
from her husband. The evidence established that the plain- 
tiff had asserted in the deed of adoption that she had author- 
ity from her husband to make the adoption, that she had 
acted both before and after that assertion until she quarrelled 
with the defendant on the assumption that she had the 
necessary authority, that the defendant was Since his adop- 
tion, treated as a member of the plaintiffs family and severed 
altogether from his natural fami , that the defendant and 
his friends had been driven to expenses in the maintenance 
of the privileges with which the plaintiff purported to endow 
him, and that the defendant married on the faith of his 
adoptive mother’s representation and had creditors who had 
sold him, goods or lent him rnoney in reliance on her repre- 
sentation. The plaintiff contended that the doctrine of 
estoppel did not apply because the defendant could show 
no loss or detriment. 


Heid, affirming the courts below, that the defendant had 
undergone a change of social position, which might not be 
beneficial to him, but which had certainly so altered his 
mode of life as to make a :elapse into his former condition a 
grievous hardship on him ; and that the plaintiff was estopp- 
ed from denying that she had authority from her husband 
to make the adoption, but the estoppel against her was 
purely personal and did not bind anyone who claimed by an 
independent title. 7 


Dharam Kunwar v, Balwant Singh, [1908P L L. R, 30` 


AIL, 549, affirmed. ' 
RANI DHARAM KUNWAR v. BALWANT SINGH, P C, 
Ld 
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Hindu Law—Alienation—Mitrkshara— Vanrger—Powers of— 
~ Morigage of family property—Legal necessity, nota pure 
question of fact. 


Per CHAMIER, J,—The question whether necessity bas 
been made out in a case in which family property has been 
alienated is nota pure question of fact, and therefore the 
decision of the lower appellate court that necessity has 
been proved can be challenged in second appeal. 


Where part of the family property was proclaimed for sale 
and the money advanced on mortgage of property belonging 
to the family was actually used to avert the sale and further 
that the lender dealt with a person who had for years man- 
aged the property of the family and who had obtained the 
assent of several members of the family to the mortgage, 
Aeld, that in all the circumstances there was legal necessity 
for the mortgage, and for the collateral security which was 
not proved to have, been excessive, - 


Per KARAMAT HUSAIN, J. (CHABIIER, J., dissentiente) :— 
The exceptional power of the managing member ofa joint 
Hindu family to alienate the joint family property for family 
purposes must on principle be limited jo the narrowest pos- 
sible compass. In those cases only in which there is an 
immediate and ‘préssing need, in which it is impossible to 
meet the need without making a particular transfer, and in 
which there is no time to obtain the consent of other adult 
members of the family, the transfer should be held to be 
binding on the members who have not consented ta it. 


DircBijAt SINGH v. BHAN ParTaB SHAH SiNGH AND 
ANOTHER... ioe ive see we «= 


-m — Joint famtily—Ancestral 
property—Mortgage by father—Brecution Sale—son’s 
widow in possession without title— Widows defence to 
alienation that her husband's share could not be mort- 
gaged. 

A, a Hindu governed by the M/takshara, who formed a joint 

Hindu family along with his sons, mortgaged his interest in 

the joint property to B, who obtained a decree for sale and 
rehired the mortgaged property at the execution-sale. 

Upon C, an assignee from B, suing for possession of the 

said property, D, the widow of one of A’s sons, who was 

in possession, resisted the claim upon the ground that her 

husband's share could not be mortgaged by A and eould 

not pass to the auction purchaser at a sale on the mort- 

gage-decree. Meld, that this defence, if open at all, was 

open to A and his sons, but not to D, who was a mere 
trespasser and not a representative of her husband, whose 
interest had passed by survivorship to his father and 
brothers. : 
SoHNI v. MOHAN KUER eas ued ee | 


ee Widow —Suit by remote reversioner to 
set it aside—Immediate reversioner a female having a life 
estate only—Acceleration of estate. 

When a Hindu widow in possession of her husband’s pro- 
perty made a gift in favour of her daughter’s son during the 
lifetime of her daughter, #e/d that a remote -reversioner 
presumptively entitled to the full ownership of the property, 
was entitled to maintain a suit for declaration that the trans- 
fer was invalid when the next reversioner was a female 
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Hindu Law—(con/7.) ; 
entitled to a life interest only. The fact thatthe donee was 
the next reversioner presumptively entitled to the absolute 
ownership of the property was no bar to the maintenance of 
‘the suit. Balgodindv. Ram Kunwar, le L R, 6 All, 431, 
followed. Jshwar Narain v. Janki, I. L. R, 15 Al, 132; 
Hanuman v. Jota Kunwar, (1908) A. W. N., 207, referred to. 
Held further that the question of acceleration would not 
arise in as much as the donee was not the next reversioner, 
Raja DEI v. UNMED SINGH st ve I58 
Mitakshara—Morteage of family pro- 
perty by father—Sons not impleaded to the suit or the 
morigage—Sale of the property—Right of the sons to 














redeem. 

See Code of Ciyil Procedure, 1908, section 11 “aa 67 
_ — Dekt Family necessity. 

See Hindu Law—Debt a ays ay 
m- Deht—Mitakshara—Joint family— Debt incurred by 


managing co-parcener—Presumption as to family necessity 
or benefit— Family business—Gambling debts. 


There is no presumption that a debt contracted by the 
manager of a Hindu firm or family is contracted for the 
benefit of the firm or family, and the plaintiff who seeks to 
bind the other members of the joint family will have to prove 
that it was a debt contracted for their benefit or with their 
consent, or that there was an urgent family necessity therefor. 
Soiru v, Narayan, 1. L. R , 18 Bom., 520; Sunkar v, Gauri, 
I, L. R, 5 Cal., 321 ; Nagendra v. Amar, 7 C. W. N., 7253 
and Krishna v. Wasudev, 1. L, R, 21 Bom., 808, referred tove 

Where the manager of a joint family contracted some 
gambling debts, 4eld that they could not be regarded as 
debts contracted by him in his capacity of manager in the 
course of the ordinary business of the firm, 


GANPAT Ral vu. MUNS1 LAL AND ANOTHER we 54 


———-—— Mitakshara—Git by widow in possession of hus- 
bands estate—Discharge by donee of detts of last owner— 
Suit by reversioner— Liability of reversioner. 

` In a suit by a presumptive reversioner against a donee from 
certain ladies who had beci in possession of the estate left 
by the last male owner for a declaration that the deed of gift 
executed by those ladies was void and imperative, Ae/d that 
a proviso to that declaration to the effect that the donee 
would be entitled to remain in possession of the property after 
the death of the ladies until he. was reimbursed the sums 
expended by him in discharging certain debts of the last 
owner would be a substantive declaration of an entirely 
different right and foreign to the suit. 
Samsul Huda v, Sewak Ram, 22 W. R., 409, distingushed, 
GHANSHAM SINGH v. TEG BAHADUR SINGH “ee 496 


—vdoint family—Suit by the manager alone—Not bad 
for non-joinder of the other members.—Civil Procedure 
Code (Act V of 1908), Order-XXXIV, Rule 1. 


Where a suit is brought on a mortgage by the manager of 
a joint Hindu family, the other members of the fqmily must 
be deemed to be parties to the suit through him and the 
omission of the names of the other members from the array 
of parties would not be a defect fatal to the suit. ~ 


MADAN LAL v. KISHEN SINGH AND OTHERS. F.B, 4. 844 





INDEX. ~ 


Hindu Law—/oint family—Sutt against the manager alone—Not 
bad for non-joinder of the other members—Civil Procedure 
Code (Act V of 1908), Order 34, Rule 1. 


Where a suit is brought on’a mortgage against the man- 
ager ot a joint ‘Hindu family, the ‚other members of the 
family must be deemed to be parties to the suit through 
him and the omission of the names of the other members 
from the array of parties would not be a defect fatal to the 
sult. 

Per BANERJI, J.—The ordinary rule is that all 
en interested in a suit should be made parties to it. 

ut in the case of a joint Hindu family this rule is complied 
with if the manager of the family is sued or sues and thus 
represents the Other members of the family, It is not es- 
sential that the manager when he brings the suit should state 
in distinct terms that he is suing as manager, or that the 
piennie in a suit against the family should describe the 

efendant as the manager of the family. 

Per TUDBALL, J.—The manager of a joint Hindu family 
when acting as such, can both sue and be sued in his repre- 
sentative capacity, and suits in such circumstances cannot 
be dismissed simply because the other members of the 
family are not before the court. It will always be open 
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to the opposite party to plead that the person alleged to be ` 


the manager is, as a matter of fact, not the manager. It 
may also be similarly pleaded that he is not acting within 
the scope of his authority. 

Per CHAMIER, J.—The manager of a joint Hindu family 
suing as such, can maintain a suit alone for the recovery of 
a mortgaged debt due to the family, and a suit can be majn- 

e tained against the manager of a joint Hindu family alone to 
enforce a mortgage against property belonging to the 
family. . 

HORI LAL AND ANOTHER vV. MUNMAN KUAR AND OTHERS, 

F. B. ase = ii 


Mitakshara— Powers of ihe manager. 

See Hindu Law—Alienation g oe as 

w —__ —___—.—_.—- Debt—_ Borrowed by one of the mem- 
. bers— Liability of others. j 
See mortgage H xi sat ai 
e a SAL 4144 sold in execution of decree 
against father—Sons bound by sale. 

Where the property is ancestral and it is the pious duty 
of the sons to pay their father’s debts not tainted with im- 
morality, a sale for the payment of such debts would bind 
the sons and their interest in the ancestral property and 
would confer a complete title on the purchaser. - 

POKHPAL AND OTHERS v. CHHIDDU SINGH AND OTHERS 

——— Morigage—Suits for sale—Parties. 
See Code of Civil Procedure, 1908, Order 1, Rule 9 
—— ——~Mitakshara—Joint Hindu family—Partition—Mo- 

thers share—Stridhan—Succession to share given to a 

mother on partition: - 

Undey the Mitakshara school of law the members’ of a 
joint family effecting a partition may agree that a portion 
of the property shall be transferred to a widow by way of 
absolute gift as part of her s/ridkan as to constitute a pro- 
vision for her s/ridkan heirs, but in the absence of any such 
intention, property obtained by a Hindu widow on partition 
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Hinda Law—(contd.) 

of the joint family property passes on hef death to the heirs 
of her husband. 

Debi Mangal Prasad Singh v. Mahadeo Singh, Tigo 

- I. L. R, 32 All, 253, reversed. i } 

Chiddu v. Naubat, [1901] L. L, R , 24 Alb, 67, overruled. 

Musammat Thakur Deyhee v. Rat Baluk Ram, [1866] 
tr M. L A. 139. 

Bhugwandeen Doobey v, Myna Bace, [1867] 1i M. I. A, 
487 ; : 

Chotay Lall v. Chunno Lall, [1878] L. R., 61. A, 15; 
_ Sheo Shankar Lal v, Debi Sahai, [1903] L Ra 301. A, 
202 ; 

Lal Sheo Pertab Bahadur Singh v. Allahabad Bank, 
{1903] L. R, 30 I. A, 209, referred to. 

DEBI MANGAL PRASAD SINGH v, MAHADEO PRASAD 
SINGH AND OTHERS. P. C. S ssi isi 


—— Family business—Gambling debts. 








See Hindu Law—Debt or awi ds 
— —~Inipartible E state—Successton. 

See Hindu Law— Succession ... ies ose 
-_— -Joint family—Powers of the manager lo incur debts. 

See Hindu Law—Debt 20% bis sii 





Mitakshara—Partition against father by son—Swi? 
jor— Whether grandmother entitled to share— Mata.’ 

Ina suit for partition brought by a Hindu against his 
father and brother of joint family papery under the Mirak- 
shara school of the Hindu law, the grandmother is not 
entitled to a share. 

Yajnavaltya and the author of the Mitakshara make a 
distinction between partition during the life-time of the 
father and partition after his demise. In the former case a 
share is allotted to the wife of the father; in the latter to 
the mother of the sons effecting the partition. 


SHEO NARAIN v. JANKI PARSHAD AND OTHERS. F, Be ... 


—_— 


—— m Partition—Co-widows. 
See Hindu Law—Co-widow ji mee 
— ~———— Reversioners— Widow—Decree fairly obtained against 
her binding on reverstoners—fHindu widow not resisting 
sutt— Value of precedents. 
There is no provision in the law of British India under 
which a plaintiff can force a widqw to contest his claim, and 
in the absence of such provision to hold. that a decree pro- 
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perly and honestly obtained by a plaintiff against a Hindu ~ - 


widow is not binding on a reversioner unless the suit has 
been actually contested by the widow, is to cast upon the 
plaintiff a duty which it is impossible for him to perform. 
Every case is to be decided with reference to the parti- 
cular facts of that case, and the rule laid down in one case 
does not apply to another case when its facts are different 


GUR NANAK PRASAD V. JAT NARAIN LAL AND OTHERS... 
- b’ 
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—Submission to arbitration, award and decree— Whether 
binding on Feversioners who are no parties. 


Defendants alleging that they were entitled to the estate 
left by the last male owner who had died joint with them, 
instituted a suit against his widows who had taken possession 
thereof and a submission to arbitration was made of the 

- matters in dispute. The plaintiffs’ mother was also a party 
to the arbitration. An award was made therein, whereby 
one of the widows was given some villages absolutely, and 

á the remaining villages were left in the possession of the 
two widows for their lives with a right of reversion to the 
defendants upon their deaths, and the defendants were dec- 
lared to have been joint with the lastowner. A decree 
followed upon the award. Ina suit by.the daughters sons for 
a declaration that their grandfather was separate and that 
° the award and the decree were not binding on them, elg, that 
the award was really a compromise aud the widows not 
having properly represented the estate, the plaintiffs who 
were no parties either to the award or the decree were not 
bound by the same. 


Per RICHARDS, C, J.—A decree following an award 
where the arbitration has been regularly and properly held 
and where the case has been properly fought out, ought to 
be just as efficacious as a decree where there is no submission, 


BALAKDHAR DUBE v. RAMANAND SHUKUL AND OTHERS. 778 





Succession—Impar tible estate—Rule of Pritmogeni- 

o ‘ure—Owner devising the estate to his widow—Next rever- 
sioner disputing the will—Probate—Compromise—Construct- 
ton—Characier of the estate taken by the next reverstoner. 


One R. S., who was in possession of an impartible estate, 
succession to which was governed by the rule of primogeni- 
ture, died without issue male, leaving a will by which he left 
his entire estate absolutely to his widow, who applied fora 
grant to her of probate of the will. The next reversioner, S. 
S., filed objections to probate being granted, and instituted a 
suit against the widow alleging that the will was null and 
void as against him and the estate, and that absolute posses- 
sion over the entire estate should be awarded to him, adecree 
in the suit was made in accordance with the terms ofa 
compromise between the parties whereby it was provided 
inter alia that the widow should remain in possession during 
her lifetime of the entire estate left by R. S., exercising the 

owers of gaddinashkin without the power of alienation, that 

.-S. should receive an annual allowance ; that on the death 
of the widow, S. S., or any representative of his should be the 
absolute owner of the estate and should occupy the gadd ; 
and that should it be indispensably necessary to raise any 
money on the estate by way of a loan, the parties to the com- 
promise should in concurrence with each other borrow an 
amount therein fixed and repay the same from the profits of 
the estate. The will was subsequently admitted to probate. 
S. S. predeceased the widow of R. S. The widow of S. S. 
brought the suit claiming proprietary possession of the estate 
as againsteher husband’s Geant cousin in the male line and 
certain other members of his family. 

Held, that the rights of the partiés to the suit depended 
on the construction of the compromise, but net upon the 
will of R.S, and that the fact that after the compromise the 
wil, was admitted to probate did uot affect the right of S. S.; 
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Held also, that the compromise did not change the char- 
acter of the estate, which as an impartible estate devolved 
on S.S,on the death of R.S; that by the compromise 
S. S. reserving to himself the said annual income out of the 
estate give to the widow of R. S. a bare interest for her life in 
his (S. S’s) impartible estate ; and that on the death of S. S. 
the estate as an impartible estate devolved, subject to the 
life-interest of the widow of R. S., on the heir of S. S. accord- 
ing to the rule of primogeniture, and not on the widow of 

S. . 


Harpal Singh v, Lekhraj Kunwar, [1908] I. L. R., 30 All, 
406, S. C, 5 A; L. J. R, 425, affirmed. 


LEKHRAJ KUNWAR v. HARPAL SINGH AND OTHERS. P. C. 40 


——Co-widows—Right to partition when joint enjoyment 
impossible. 





Where two co-widows of a deceased Hinds in possession 
of their husband’s estate could not go on peaceably in the 
enjoyment ofthe property, they could by mutual agreement 
or otherwise separately holď the property, although they 
had no right to partition in the proper sense of the term, 
and that the share of one would go by right of survivorshi 
to the other notwithstanding the separation. Gajepathi 
Nilamani v, Gajapatht Radhamant, 1, L. Ra 1 Mad, 290; 
Kathaperumal v. Verikabat, I. L R., 2 Mad., 194, and Bhug- 
wandeen Doobey v. Myna Baee, 11 Moo., I. A., 487, referred 
to. 

e 


CHITTAR KUAR V. GAURA KUAR tee nee TOG 


——— m Will—Construction—Hindu lady— Absolute or life 
estate—Powe? to aptoint an keir. 


Where a Hindu testator declared that after his death his 
widow would remain in possession of his immoveable pro- 
perty “ with all sorts of powers like myself,” and that after 
the death of his widow, his daughter-in-law, who was the 
widow of his deceased son, Rana Raghuraj Singh, “ will 
remain in possession and occupation of ” the said property 
“just like myself” and his widow ; and the testator further 
declared that he did thereby execute the will in favour of his 
daughter-in-law “So that after my demise and that of my 
wife the estate and the names and vestiges of my ancestors 
may continue’ to endure, even as they have existed in times 
past and do exist at present, and so that shë may perform 
my funeral ceremonies as well as those of my wife according 
to Hindu religion and custom of the caste in the same way as 
Rana Raghuraj Singh, deceased, himself would have done ; 
that thereafter she will have power to nominate any one 
whom she thinks fit as an heir, so that the (good) name of 
the family may continue to flourish with fame, in the same 
way as in times past and up to the present day,” and the 
question was whether the daughter-in-law took an absolute 
estate or an estate for life. í 


Held, that there was no estate at all given in terms to the 
daughter-in-law ; thatthe only direction was thêt she was 
to remain in possession and occupation of the property, and 
that she was invested with the power of appofhting an heir 
either in her lifetime or by will ; and that the word “ heir” 
in the clause meant heir to the testator. 


BRIJ LAL AND OTHERS V, SURAJ BIKRAM SINGH. P.®. 802 
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Jurisdiction—Croil and Revenue Courts—Agra Tenancy Act (Act 
Zl of 1901, U P.), sections 4, 95, 167, 197—Land Revenue 
Act(Act [11 of 1901, U. P ) sections 56, 233 (i}—Reni~ 
Cess—Sutt for declaration regarding cesses recorded by 
Setilement Officer. 


A suit brought by tenants in a village for a declaration 
that no custom exists there, entitling the zamindars to take 
from them certain cesses recorded in the wajtb-ul-ars under 
section 56, Land Revenue Act (Act III of r901, U. P.) is 

,. cognisable by a civil, and not by a revenue court. 


Section 56, Land Revenue Act, draws a distinction between 
rent ‘and payments in the nature of rent. The word “ rent” 
in both section 95 (d), Agra Tenancy Act, and section 233 (£), 
Land Revenue Act, refers to the ordinary conventional or 
contractual rent payable by a tenant for his holding. 

Per BANERJI, J.—Section 95 (d), Agra Tenancy Act, does 
not apply where the amounts or articles claimed by the 
zamindars from the tenants are not payable or deliverable 
by,the latter in respect of land held for agricultural purposes, 

Per TUDBALL, J,—Where a cess claimed is entirely inde- 
pendent of the holding and in no way concerned with it, 
the item can be recovered only in a civil court. 


SHEOAMBAR AHIR AND OTHERS. v. THE COLLECTOR OF 





AZAMGARH AND OTHERS. F, B. ae ee 431 
—_—_— Ciuil Courts—Election as Municipal Commissioner 
contested. 
See Municipalities Act, 1900, section 187... vee 383 


e ivil Court—Power to interfere with the Executive 
Act of the Government. ` 








See Executive Act of the Government i vee 585 
— Civil and Revenue Courts 

See Agra Tenancy Act, 1901, section 167... see 547 
— Civil and Revenue Courts. — 

See Agra Tenancy Act, section 34 os we 77h 


— Criminal case—Offence committed ata place in British 
India—Subsequent transfer of that place out of British 
India. 


See Code of Criminal Procedure, 1908, section 177 we. 696 


— Offence committed in British India—Accused com- 
mitted lo Sessions—Transfer of territory to Native State— 
Criminal Procedure Code (Act V of 1598), section 4g5—~ - 
Accused discharged for want of jurisdiction—Ne appeal— - 
Revision. 


The accused were charged with committing an offence 
at a place in British India and were committed to the Ses- 
sions Court at Mirzapur. The State of Benares was then 
constituted and the place where the offence had been com- 
mitted fell within that State. The Sessions Judge of Bena- 
res to whom the case had been transferred, discharged the 
accused holding that he had no jurisdiction to try the 
case. The Government appealed against the order and also 
applied in revision. Æeld, that no appeal lay, but that the 

igh Court, could interfere in revision. Held further, that 
by the constitution of the State of Benares the Sessions 
Court of Mirzapur was not deprived of jurisdiction to dis- 
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ose of criminal appeals then pending or cases which 

ad been committed to it for trial inasmuch as at the 
time of such constitution, the accused were in British India 
in custody in point of law if not in fact, ofa court of com- 
petent jurisdiction. Mahabir v. King-Emperor,8 A.L J. 
R., 630, applied. Damodha: v. Deo Ram, 1. L R., 1 Bom, 
367, distinguished. 
Small Cause Court. 


See Provincial Small Cause Court Act, Schedule II, 
Article 8 ies ce Sas iti oe 7760 


Land iaw in Bengal—Ghatwali and Digwarit ‘fenures—Mineral 
rights—Ghatwals tn the Birbhum districi—Digwars in the 
Manbhum district—Sutt by samindar to establish his rights 
to minerals underlying lands held on Digwari ftenure— 
Government, whether a necessary party. s 


Digwari tenure is similar to GAatwalí tenure, It was 
granted originally in consideration of the performance of 
military service, to which police duties were attached. The 
tenure is hereditary and inalienable. The Dsgwar is ap- 
pointed by the Government and liable to be dismissed by 
the Government for misconduct. On dismissal the next 
male heir, if fit for the office, is appointed. 


The position of Ghafwals of pargana Sarhat in the north- 
western part of the Birbhum zamindari and that, of the 
Digwars in Manbhum in respect of mineral rights com- 
mented on, i 


The zamindar of pargana Jharia, a permanently-settled 
estate, brought a suit without making the Government 2 
party, to establish his right to minerals underlying two 
mauzas situate within his zemindari and held by the Digwar 
of one of the two mauzds on Digwari tenure ata fixed an- 
nual rent payable to the zamindari. 


fleld, that the mineral rights remained in the zemindar 
in the absence of proof that the said rights were vested in 
the Dig war before or at the time of the permanent settle- 
ment, 1f the said mauzas weré then held on Digwari tenure, 
or, that the zamindar had parted with his mineral rights 
to the Digwar ; 


Held, also, that the Government was nota necessary or 
a proper party to the suit, and that the rights of the Gov- 
ernment, whatever they were, would not be prejudiced or 
affected by the result of a suit to which it was not a party. 


Brojanath Bose v. Cae Prasad Singh, [1907] I. L, R., 
34 Cal., 753, reversed, 


Kumar Hart Narain Singh Deo Bahadur v. Sri Ram 
Chakravarti, [1910] L. R, 37 1. A, 136, referred to. 


DURGA PRASAD SINGH A. Braja NATH BOSE AND 
OTHERS. P. C. A soe si ee 462 





Land-holder and temant—7rees—Respective rights of both tn trees 
: growing on tenants kolding., 


A tenant who takes land for agricultural purposes commits 
a breach of contract when he, without the zamindar’s permis- 
sion, plants trees thereon; and cases to remove such trees 
and cancel sales of such trees have been heard and decided 
by the civil courts, 


INDEX. 


885 


Page. 


Land-holder and tenant—(conl7.) 


In the absence of a custom to the contrary, the property 
in timber growing ona tenant’s holding vests in the zamin- 
dar, and neither party has the right to cut and remove the 
timber without the consent of the other. 


LACHMAN DAS AND ANOTHER v. MOHAN SINGH AND’ 


OTHERS ous eee eee eee 


Landiord and tenant—Lease— Notice. S 
See Transfer of Property Act, 1882, section 106 e 

Lease—Denial of title—Forfesture f 
See Transfer of Property Act, 1882, section 111. (g) + 

Land Revenue Act U. P. II of 1901. 

A See Jurisdiction—Civil and Revenue Courts 


ng ne ee SECORS 122—127, Perfect partition 
—Erchange of sir land—Ex-proprietary tenancy—Agra 
Tenancy Act (Il of 1902), section ro. 

« A perfect partition of a mahal carried out under the pro- 
visions Of Act ILI of rgor would not in itself create an 
ex-proprietary fenancy by reason of the provisions of section 
10 of Act Il of rg01 apart from the operation of sections 

‘ 122 to 127 of Act III of igor. These sections lay down 
the circumstances under which an ex-proprietary tenancy 
may be created by statute in consequence of proceedings 
held under chapter VII of the Land Revenue Act, and they 
contain, with one exception mentioned in section 127 the 
ẹntire law on the point. 


SARNAM SINGH v. THAKUR BISRAM SINGH stk 








Leaso—Granied after decree for sale on morigage in ordi- - 


nary course of management hy mortgagor—Not void. 

Where after the passing of a decree for sale of mortgaged 
property certain leases were granted by the judgment-debtor 
in the ordinary course of management of his estate and not 
fraudulently, and subsequently the estate was, with the per- 
mission of the court, purchased for a sum far in excess of 
the decretal money which was fully discharged. 


ffeld that such purchaser acquired the right of the mort» 
gagee to the extent of the mortgage, and such right in the 
mortgaged propery as was left with mortgagor on the date 
of purchase and was consequently not entitled to question 


` ‘the alienations made prior to his purchase. 
ADANKI TELI AND OTHERS v. MOTI CHAND AND 
OTHERS aie tee ae oes si 
nnn (FY OUE. 


See Transfer of Property Act, chapter V. oe 
Legal Practitioners’ Act (XVII of 1879), section 23, 
See Code of Criminal Proceedure, 1898, section 476 


Limitation—-Ajpeal— Presentation at the Judges residence after 
court hours—Last day of limitation, 
eld, that the presentation of a memorandum of appeal 
at the Judge’s private residence after court hours on the 
last day of limitation, and which the Judge accepted was a 
sufficient presentation for the purposes of limitation. 


TAMKUR DIN RAM AND ANOTHER v, HARI DAS. F. Bass 
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Limitation— Coda of Civil Procedure 2882—section 230—~Decree 
Jor payment and in default for sale of property of the surety 
— Execution of the decree. 
See Code of Civil Procedure, 1882, section 230 79 
Execution of decree— Fraud. 
See Code of Civil Procedure, 1908, section 48 ate. ET 
See Code of Civil Procedure, 1882, section 230- ves 365 
Non joinder of parties—adding parties. 
Seé Code of Civil Procedure, 1908, Order 1, Rule 9 ow. 86 
—— Pre-emption. 
See pre-emption s3 wee aa re 3 
- Suit by Lambardar for arrears of revenue. i 
See Agra Tenancy Act, section 159 581 








Act (XIV of 1859), section 1 (12)—Morigage made 
while Regulation 15 of 1793 in force—No accounting agreed 
upon—Suit for redemption more than twelve years after 
satisfaction of mortgage—Whether mortgage redeemed and 
cancelled— Accounts can be taken. 


The possession of a mortgagee does not become adverse to 
the mortgagor merely because the mortgagee remains in 
possession after the mortgage moncy has been satisfied 
out of the usufruct or has been otherwise paid off. The 
provision in section 10 of Regulation 15 of 1793 that a mort- 
gage shall be deemed to be cancelled and redeemed does not 
mean redeemed in the full sense of the word, On the passing 
of the Limitation Act of 1859 the mortgagor’s right of re- 
demption became subject to section 1 (15) of that Act anda 
suit for redemption of a mortgage made before the passing 
of that Act, could be brought at any time within sixty 
years of the mortgage, and it is not barred by limitation 
within the meaning of clause 1 (12). 

Sudarshan Das Shashi v. Ram Prasad, 7 A. L. J. Ru 
963, followed, oat ast ton ane 

A mortgage was made while Regulation 15 of 1793 wasin 
force. One of the terms was that the mortgagee will remain 
in possession in lieu of interest and other charges, there 
will be no accounting on either side. Æeld that the mort- 
gage being subject to Regulation 15 of 1793, the mortgagor 
was entitled to an account of profits 


Shafi-un-nissav. Fasirab,7 A. L. J. R., 787, Badri Prasad 
v. Murli Dhar, L L, R, 2 All, 593, distinguished. 


HABIB-UL-LAH AND OTHERS v, ABDUL HABIB AND- 


OTHERS _ aad z ids iss 
—— 1877, section 2. 
See Limitation Act, 1908, section 29 aes 


——— + SCO 2, 


een 


See Limitation Act 1908 section 29 rp pee, 





(Act XV of 1877), section 19—Morigage— Re- 
demption—Limitation--A cknowledg nent, 

An acknowledgment of the title of the mortgagor made by 
only one of the two mortgagees would not avail to savethe 
mortgagor’s right to redeem being barred by limitation. 


ee eee 


eee ie ened 
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where the mortgage was a joint mortgage and incapable 
of being redeemed piecemeal. 

Dharma x. Balmakund, [1896] 1. L. R, 18 All, 458, 
followed, 

JWALA PRASAD v. ACHCHEY LAL AND OTHERS 


m m 1877, section 23. 


See Contract, PR te 
Schedule V}, Article 35. 
See Limitation Act, 1908, section 29 
——-Schedule 11, Article 44. 
See Muhammadan Law—Guardian 








~ Act, 1877, Schedule II, article 115. 


See Contract 


ecto SG. 








See Contract vi oie ss Sos 

~—-(Act XV of 1877), Schedule III, article 118— 
Suit for possession—No prior suit for a declaration that 
an alleged adoption was invalid. 

The omission to bring, within the period of limitation 
prescribed by article 118 of the Second Schedule of the 
Indian Limitation Act, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or never, in fact, took 
place, is no bar to a suitfor possession of immovable pro- 
perty brought by a Hindu or .Mubammadan reversionary 
heir alleging to be entitled to the possession of the property 
in question on the death of a Hindu or Muhammadan 
female. 

Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Baksh Singh, [1906] L. R., 33 I. A, 156, referred to, 

MUHAMMAD UMAR KHAN AND ANOTHER v. MUHAMMAD 
NIAZ-UD-DIN KHAN. P.C, eee een tee 
——--—-—- 1877, Schedule II, article 132. 

See Mortgage—Charge isa 
— Schedule Il, article 144. 
See Mahomedan Law—Guardian... ane o 
~= (Act XV of 1877), Article 178, Schedule iI— 


Execution of decree—Execution Stayed by injuaction— 
Suit to establish right—Act IX of 1905, section 15—Ex- 
clusion of pertod-—Decree-holder not bound to follow either 
property. 

In execution of a decree certain property was attached by 
the decree-holder by means of an application made on July 
8, 1904. Objection was taken to the attachment which was 
disallowed on March 10, 1908. This was followed up on 
April 5, 1905, by a declaratory suit against the decree- 
holder. An injunction was also granted on April 6, 1905, 
whereby the sale of the property in suit was stayed. The 
suit termifiated on June 29, 1907, but the injunction lasted 
until January 29, 1909, The next application for execution 
was made on*April 14, 1910. 

Held (i) \f the Limitation Act, 1877, applied, the applica- 
tion for execution’ was within time, it being governed by 
arti€le 178. The flow of limitation was obstructed by the 
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objection to the attachment followed up as that was by the 
declaratory suit and the mjunction which were not the acts 
of the decree-holder; (ii) if Act IX of 1908 applied, then, 
too, the application was within time, the period from April 
6, 1905, to January 26, 1909, during which the injunction 
subsisted being excluded under section 15 of the Act. 

A decree-holder is not bound to search out and to proceed 


against all property of which his judgment-debtor may stand 
possessed. If heis executing bis decree against property 


, which he dond fide believes to be the property of his judg- 


ment-debtor, he is executing the decree within the meaning 
of the law. 

Behari Lal Misir v. Jagannath Prasad, L. L. Ra 28 All, 
651, followed, 


GULAN NAsIR-UD-DIN AND ANOTHER v. HARDEO 
PRASAD. ie sis ass x 


—~~—— (Act IX of 1908), section 5—Déscretion—Appeal filed 


one day beyond time—Misapprehension of facts. 


540 


Where by reason of the delay inthe office of the court - 


copies of the judgment and the decree of the first court did 
not reach the appellant in time for the appeal to be filed 
on the proper day and the appeal was consequently filed 
one day beyond time, but the appellate court upon a mis- 
apprehension of the fact dismisses the appeal as barred 
by time, no sufficient cause, having, in its opinion, been 
made out for the delay, Ae/d, in second appeal that the 
appellant was not debarted from raising the question, 
and the Judge having misapprehended the facts, it was 
eminently a case for the exercise of discretion under section 
5 of the Limitation Act. 


BALMAKUND V. KUNDAN LAL AND OTHERS tee 
section 15. 
See Limitation Act, Schedule II, Article 178 





— ——— section 3 1— Special period expir- 
ing on Sunday—Suit instituted on following Monday, if 
within time— Period prescribed? meaning of—General 
Clauses Act (Act X of 1877), section ro. 


Held that the grace period of limitation granted by 
section 31 of the present Limitation Act having expired 
on Sunday, a suit instituted on the following Monday 
under the provisions of that section is instituted in time. 


Sheo Das v, Narain Asaji, 13 Bom, L. R, 1153, not 
followed. 


Per GRIFFIN, J.—Section 10 of the General Clauses Act 
lays down the same rule as section 4 of the Limitation Act. 
It would appear that it was the intention of the legislature 
that the rule should be of universal application, The time 
fixed for the institution of suits under section 31 is as much 


prescribed as if suits under that section found place in the 
schedule. 


Per CHAMIER, J.—Had the Limitation Act of 1g08 con- 
tained a provision corresponding to the first few words of 
section 2 ofthe Limitation Act of 1877, as that section stood 
at the date of the repeal of the Act, or to sectien 3 of the 
Code of Criminal Procedure, 1898, or section 158 of the 
Code of Civil Procedure, 1908, then it would have been 
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permissible to read the proviso to section 11 of the General 
Clauses Act as referring to the Limitation Act of 1908. 
But this cannot be done, There is no reason why the 
words ‘prescribed period’ in section 10 of the General Clauses 
Act should not be held to apply to the period prescribed by 
section 31 of the Limitation Act of 1908, 


Hira SINGH AND ANOTHER v. AMARTI on ies 


Sil pending, meaning of. 


— 


eR Pear 





Where in an appeal in a suit instituted on September 23, 
1899, on a certain mortgage, dated September 22, 1883, 
for the recovery of the mortgage debt by sale of the mort- 
gaged property the Privy Council declared, on July 22, 1907, 
that article 132 of the 2nd Schedule of the Indian Limi- 
tation Act, 1877, was the article which provided the rule 
of limitation (a period of twelve years) applicable to the 
case, and remitted the case to the High Court to be dis- 
posed of in accordance with that declaration, 


eld, that the judgment of the Privy Council did not 
end the suit, which was remitted to the High Court for 
further procedure, which was not concluded on the 7th 
August, 1908, the date of the passing of the Indian Limi- 
tation Act (Act No. IX of 1908), and that section 31 of 
that Act applied to the suit, which was pending at the 
passing of the Act. 


VaSUDEU MUDALIAR AND OTHERS v. SADOGOPA MUDA- 
LIAR, PRO se ses ost PA i 


Act (IX of 1908), section 29—Lémitation 
Act, (XV of 1877), section 2; Schedule II, Article 35—~ 
Suit for restitution of conjugal right brought after 
expiry of limitation provided by the Act of 1877. 

A right to restitution of congual rights is not one which 
is extinguished under section 28 of the Limitation Act of 
1877 or 1908, The result of the expiry of the period of 
limitation in respect of such right under the Indian Limi- 
tation Act, 1877, is that the remedy only is barred and, as 
the portion of section 2 of the same Act which enacts “ that 
nothing herein contained shall ° * ° revive any right to 
sue barred under that Act” not having been reproduced 
in the Limitation Act of 1908, a suit for restitution of con- 
jugal rights when Act of 1908 was in force was maintain- 
able, although it was filed after the expiry of limitation 
period provided by Article 35 of the Second Schedule to 
the Indian Limitation Act of 1877. 


AYESHA AND OTHERS v. Falz HUSAIN see woe 


——~+——.—- section 31 (2) 


See Code of Civil Procedure, 1908, section 11 ea 
——— Schedule I, Article 131. 

The language of article 131 ‘to establish a periodically 
recurring right’ is altogether inapplicable to recover arrears 
of payments due under a registered contract. 

Dost Mohammad Khan v. Sohan Singh, P. R, [1906] 
No. 83, followed. 

Observations in Ramnad Zemindar V. Dora Sami, 1. L, R, 
7 Mad, 341, 343, Ratnamasart v, Akilandamanal, I. L. Ra, 
26 Mad., 291, 314, dissented from. 7 


sLACHHMI NARAIN v. TURAB-UN-NISSA s» r 
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Limitation Act (1X of 1908), Schedule I, article 132—Ferzods 
respectively applicable to personal demands and to claims 
eer on tinmoveable property — To estublish? meaning 
of. 

Article 132 of the first Schedule to the Limitation Act 
applies only to suits in which the plaintiff claims to recover 
money charged upon immoveable property to raise it out 
of that property, and not to a claim in which personal 
decree is asked for. 


Ramdin v. Kalka Prasad, 1. L. R., 7 All, 502, P. C, followed. 


LACHHMMI NARAIN v. TURAB-UN-NISSA ase hes 


Lis pendens— 
See Lease ... ae 


Mahomedan Law—Adoption— Rights of the adopted son, 


Under the general Mahomedan law an adpotion cannot 
be made ; and an adoption, if made in fact by a Maho- 
medan, could carry with it no right of inheritance. 


MUHAMMAD UMAR KHAN AND ANOTHER v. MUHAMMAD 
NIAZ-UD-DIN KHAN. P, C ves tae 


Custom. 

See Custom te eee bes ii 

—Gift—Hanafi law—Construction—Condition in 
derogation of the grant. 

According to the Hanafi law any derogation from com- 
pletenesg of a gift is null, and if the intention to give to the 
donee the entire subject matter be clear, subsequent condi- 
tions derogating from or limiting the extent of the right are® 
null and void. In other words, according to the Hanafi law, 
the gift is valid and the condition is void. 


LALIJAN v. MAHOMED SHAFI KHAN ‘ae sii 


Gift of a fixed share of offerings made at a 
shrine—Vahdtty of—Setsin. 

Where a Mahomedan lady made a gift of a right to 
receive a fixed share of the offerings at a shrine after they 
had been made and the donee obtained such possession as 
the subject-matter of the gift admitted of, and it was found 
that the thing gifted had a marketable value, Ae/d that 
the gift was of an enforcible right and was valid. 


SHEIKH AHMAD-UD-DIN v. ILARI BAKSH AND OTHERS... 








a 
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power of—Morlgage—Sale ofa minors property by an 
unauthorised person—Surtt for redemption—Adverse pos- 
sesston—Indian Limitation Act (Act XV of 1877), Sche- 
dule JI, Articles 4g and Igg. 


According to the Mahomedan law, in the absence ofa 
duly appointed testamentary guardian, a minor’s property 
would devolve first on the father and his executor, next on 
the paternal grandfather and his executor, and failing these, 
the right of nomination of guardian would rest in the ruling 
power and its administration. 


A de facto guardian of a Mahomedan minor may, by his 
de facto guardianship, assume important regponsibilities in 
relation to the minor’s property, but he cannot thereby 
clothe himself with legal power to sell. 


Guardian, appoiniment of—De facto guardian, 
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Mabomedan Law—(contd). 


Quere, Whether according to the Mahomedan law a sale, 
by ade facro guardian, if made for necessity, or for the 
payment of an ancestral debt affecting the minors property, 
ead 1 ausic to the minor, is altogether void or merely 
voidable. 


Article 44of Schedule II of the Indian Limitation Act, 
1877, has no application to a case, where the sale is effected 
by a wholly unauthorised person, 


The appellant obtained possession of a village under a 
usufructuary mortgage, dated znd December, 1835, executed 
in his favour fora term of to years, by its Mahomedan 
proprietor, who died on the 12th August, 1887, leaving a 
will by which he bequeathed his entire estate to his four grand- 
sons in equal shares. On the 15th June, 1889, the three 
elder grandsons, on their own behalf, and one of them, 
purporting to act also as the guardian of the respondent, 
who was then a minor, sold the village to the appellant. 
On the 14th September, 1905, the respondent, who attained 
his majority in 1892 or 1893, brought the suit against the 


.. appellant for redemption of his share of the village. 


e 


46: 





Held, affirming the court of the Judicial Commissione:, 
that under the Mahomedan law, the sale, which was unne- 
cessary and not beneficial to the minor, was by an unautho- 
rised person and, therefore, void ; that the respondent on 
attaining his majority was entitled to treat the mortgage as 
subsisting so far as he was concerned ; that the possession 
by the appellant did not become adverse to the respondent 
until the 2nd December 1895 ; that the suit was not barred 
under the Indian Limitation Act (Act XV of 1877), schedule 
IJ, Article 144 ; and that the respondent was entitled to 
redeem his share of the village subject to equities between 
the parties. 


Mata DIN vw SHNAD ALI, P.C. 





Preemption, right of—Behar—Persuasion 
of the co-emptor, vendor and  vendes—Formalities— 
“The immediate demand —The repetition of the “demana” 
—Court:of Wards Act (Bengal Act 1X of 1879), section 
go— Manager of a disqualified proprietor, right of, to per- 
Jorm the formalities— Copar cenary under Mahomedan law 
—Joint liabliity of the vendor and pre-emptor to pay Go- 
vernmient revenue— Mahal. 

In Behar the right of pre-emption under the Maho- 
medan law is enforcible irrespective of persuasion of the co- 
emptor, vendor and the vendee. 


Fakir Rawat v. Sheikh Emambaksh, [1863] B. L. R, Sapp. 
Vol. 35, approved, 

The Mahomedan law insists that the first formality techni- 
cally called “ immediate demand” should be observed by 
the pre-emptor or some one on his behalf immediately on 
receipt of the news of the sale, otherwise the right of pre- 
emption falls to the ground. The second formality consists 
in the repetition of the “ demand ” with as httle delay as 
possible under the circumstances, in the presence of wit- 
nesses efther before the vendor or the vendee or on the 
premises. 


The manager of a “disqualified proprietor” under the 
Court of Wards Act (Bengal Act LX of 1879), is competent 
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to pee the formalities insisted upon by the Maho- 
medan law as essential preliminaries to the assertion of the 
right of pre-emption on behalf of the ward independently 
of the provisions of section 4o of that Act hich section, 
however, clothes him with authority to perform the said 
formalities ; and, therefore, „when he has performed the 
formalities, the validity of his action does not depend upon 
its subsequent adoption by the Court of Wards. 


The joint lability of the vendor and the pre-emptor for 
the payment of the Government revenue asssessed on the 
villages comprised in a mahal constitutes the co-parcenary 
contemplated by the Mahomedan law, andthe pre-emptor 
has the right of pre-emption in respect of any village com- 
prised in the rafal even though he is not a co-sharer in that 
particwar village. 


Jadu Lal Sahu v. Janki Koer, [1908] I. L. Rọ 35 Cal, 


575 affirmed, 
Jabu Lat SAHU AND OTHERS v. JANKI KOER AND 
OTHERS. P.C. 3 A A .. 525 


Shia Law—Immovable properiy—Succession 
—Childless widow— Widow's right to dower—WNo saleable 
right—Equity of redemption—Adverse Possession—Pur- 
chase by mortgagee at execution sale. 


Held, that under the Shia Law a widow, who had not 
borne to her deceased husband a child who survived him 
took no title to any share in his immovable property, and 
the widow’s right to dower did not confer upon her a sale-, 
able estate in the immoveable property of her deceased 
husband. 


Where, therefore, after a Shiah Mahomedan had mort- 
gaged with possession certain property to two Hindus, 
the formers widow, possessing no other interest in her 
husband's estate than what she obtained under the Sbiah 
Law, sold half of the mortgaged property to the son of one 
of the mortgagees, as a person who was not a mortgagee, 
and the purchaser found the purchase money of his separate 
self-acquired property, and he got possession, held that in 
course of time he acquireda title by adverse possession 
and that he and his representatives were not precluded from 
setting up that defence as against the mortgagor's legal 
heirs. 


The other half of the mortgaged property having been 
sold in execution of a simple money decree obtained against 
the mortgagor’s then heirs by a creditor, and been pur- 
chased by one of the mortgagees aforesaid, Ae/d@ that the 
representatives of those heirs had notitle by way of redemp- 
tion or otherwise to any interest in the property. 


Musafar Ali Khan v. Parbati, [1907] I. L. K , 29 All., 640. 
PARBATI v. MUZAFFAR ALI KHAN AND OTHERS. P.C.... 450 











——— Pre-emption— Shia vendee~-Right of Sunni 
co-skarer—Sunni Law, 
If a Sunni claims pre-emption on the ground that he is 
a sharer in the appendages, he cannot oust, a vendee who 
is in the same position whether tbat vendee isa Shiah, 
Suvni or a Hindu. 


ROKAIYA BEGAM v, AHMADI KHANAM AND OTHERS... 769 


ON eee 
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Marriage—Burmeso Law. 

See Burmese Law ii ae a s 276 

Master and Servant—Liability of the master for act of servant. 
See Opium Act, 1878, section 5 ... ie .. 288 

Negligence of fellow servani—Masters 

liability. 

See Tort—Negligence e 5 vee 173 


Mesne profits— Principle on which to be ascertained, 

The determining factor in a question for the ascertain- 
ment of mesne profits is ordinarily the nature of the 
plaintiffs possession before he was ioe eau or the 
unlawful possession of the defendant began. The use 
Which the defendant, while in possession as a trespasser, 
actually made of the land is not a determining factor in the 
case. The question is, what would the plaintiff have made 
out of it but for the plaintiff's unlawful trespass. 


MAHARAJA OF VIZIANAGRAM uv. ALAM SHAH KHAN 
AND OTHERS i es ‘ine eae 
Minor—LZ fect of decree against him when properly represented 
A decree obtained against a minor ina suit in which he 
is properly represented is binding upon him and a second 
suit on the same cause of action cannot be maintained by 
him so long as that decree stands ; but if he is not properly 
represented, the decree is a nullity, and the claim fora dec- 
laration that it is a nullity is superfluous; and the second 

suit would be unaffected by the dismissal of previous one. 


POKHPAL AND OTHERS v. CHHIDU SINGH AND OTHERS, 


st Hisrepesentation as to age—Validity of contract. 
See-burden of proof... eae ave one 
-Specific performance—Contract by the Guardian. 
See Specific Performance : 


Mortgage— What constitutes ‘muakhiza’, meaning of. 
See Transfer of Property Act, section 58 ei Se 


Decree on mortgage—Decree set aside as against one 
mortgagor—Second suit to recover proportionate share of the 
debt maintainable. 


One S executed a mortgage in favour of 4. S died leav- 
ing him surviving two daughters, a brother, and an illegiti- 
mate son. A assigned the mortgage to the sons of the bro- 
ther of S, and they brought a suit upon foot of the mortgage 
against the daughters and the illegitimate son of S for 
sale, which suit was decreed. Thereupon A, one ofthe 
daughters of S, brought a suit to set aside the decree so far 
as she was concerned, and she succeeded in the Privy 
Council, her share having been restored to her under the 
Privy Council decree. The plaintiffs now brought a suit to 
recover from Rashid-un-nissa’s share of the mortgaged 
property her proprotionate share of the mortgage-debt. 
Hold, that the suit to recover from &'s share the proprotion- 
ate share of the mortgage debt was maintainable. 


. RASHID-UN-NISSA v. MUHAMMAD ISMAIL KHAN AND 





ves tee 








ANOTHER. F.B. aga asi Se ai 

—— Efect of—Pari of consideration not paid— Whether en- 
Jorceable, + 

See Contract Act, 1872, section 39 ane dis 
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Mortgage—Clarge—LEatinction of—Prior incumbrance not extin- 
: guished by payinent— First moiteage paid off with notice of 
second—Right of purchaser at sale in execution—Res judicata 
, —Code of Civil Procedure (Act XIV oj 1882), section 13, 
Explanation I1—Mortgage suits—Omission of defendant in 
redemption suit to sel up his claims—Transfer of Property 
Act (Act IV of 1882), section 85— Vecessary pariy—Lims- 
tation—The Indian Limitation Act (Act NV of 1877), 
Schedule TI, Article 132, 


Whether a mortgage paid off is extinguished or kept alive 
depends upon the intention of the parties. 


Aman having a right to act in either of two ways shall 
be assumed to have acted according to his interests. 


The purchascr of an equity of redemption in immoveable 
property situated in India “who, having notice of a second 
moi tgage. paid offa first mortgage upon the pioperty without 
an a-signment of the first mortgage to him, must be assumed, 
according to the rule ofjustice, equity and good conscience, 
to have intended to keep the first mortgage alive, and 
consequently was entitled to stand in the place of the first 
mortgagee and to retain possession against the second 
mortgagee until repayment. 


The doctrine of Toulmin v. Steere, [1816] 3 Mer., 210, 
cannot be applied to Indian transactions. 


Mohesh Laly, Mohunt Dawan Das, [1883] L R. 10 L A., 
62 ; Gokul Doss Gopaldoss v. Rambur Seochand, [1884] L. Ru 
111,4,162 ;and D:nobondhn Shaw Chaudhari v, Jogmoya 
Dasi and others, [1901] L. K., 29 1. A, 9, followed. 


e 
Wherea mortgagee, who was made a defendant to a suit 
on a mortgage prior to his own, omitted to set up his rights 
under his mortgage and also under another mortgage, which 
was prior to the dne sued on and Which he had paid off, held 
that a suit subsequently brought by him to enforce those 
rights was barred under the Code of Civil Procedure (Act 
XIV of 1882), section 13, Explanation LI. 


On November 20, 1874, a mortgagor executed a sarfpeshgt 
deed in favour of a mortgagee thereby mortgaging and hpo 
thecating as security for the sarpesigi debt among other 
properties the property in suit A condition ofthe sarfeshgt 
deed was that when the mortgagor should repay to the 
ticcadar, who was entitled to hold and put in possession of 
the hypothecated properties, the sa? peshgi debt in one lump 
sum at the end of September, 1887, the zeca transaction 
should be cancelled and the mortgagor should bring the 
leased properties into his direct possession, but in the case 
ofthe non-payment ofthe sarfeshgé debt at the end of the 
stipulated period, the zeca transaction should stand good 
with all its conditions until the payment ofthat debt. On 
Jenuary 7, 1888, the mortgagor executed a simple mortgage 
of the property in suit Ön February 17, 1888, the mort- 
gagor executed in favour of one M. A. a simple mortgage of 
the properties included in the sarpeshgi deed The mortgage 
debt was repayable in two years and the money lent by M. A. 
was, as previously agreed between the parties, applied in 
discharging the savfeshef debt, and on July ioth, 1888, the 
holders of the surpeshe¢ deed quitted possession and gave -7 
up the garsfeshg: deed, which was deliveretlLto M. A. On 
September 6, 1888, the mortgage of January 7, 1888, was 
put insuit bythe mortgagee, Lut he did not make M. A, a 
defendant to it, In execution of thesale decree mgde in 
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that suit the representative of the defendant in the present 
suit purchased and was putin possession of the property in 
suit. On September 22, 1900, the plaintiffs, who were 
assignees of the heirs of M. A., brought the present suit on 
the mortgage of February, 17, 1888, and claimed infer alia 
that the properties covered by that mortgage deed and by 
the sarpeshgi deed of November 20, 1874, were liable for the 
decretal amount 


Held, that the charge created by the sarpeshgi deed of 
November 20, 1874, was kept alive for the benefit of M. A., 
who was, under section 85 of the Transfer of Property Act, 
a necessary party to the suit of the mortgagee of the mort- 
gage of January 7, 1888, and as M. A. was not madea 
defendant to that suit, the rights of M A were not affected 
by it, and section 13 of the Code of Civil Prooedure did not 
bar the present suit. 


Held, also, that as the sarpeshgi debt was payable in Sep- 
tember, 1887, and the present suit was not instituted until Sep- 
tember, 1900, the claim of the plaintiffs to priority was barred 
under article 132 of the second schedule of the Indian Limi- 
tation Act, 1877, and all thatthey were entitled to, was a 
decree entitling them to redeem the mortgage of January 7, 
1888, on payment to the purchaser of the amount of the 
principal and interest in respect of which the property in 
suit was sold to him, under the decree for sale in the mort- 
gagee’s suit of September 6, 1888. 


SYED MAHOMED IBRAHIM HOSSEIN KHAN AND AN- 
e OTHER v. AMBICA PRASAD SINGH AND OTHERS vee 332 


Transfer of Property Act (Act IV of 1882), section 82 
—Contribution, right to—Property purchased by difer- 
ent vendees— Under taking by one vendee to discharge encu- 
brances—-Second vendee buying free of encuimbrance—Interest. 


Certain persons were owners of shares in properties X and 
Y. There were mortgages on these of different dates. X 
was sold to plaintiffs, and they were left in possession of 
funds sufficient to discharge all the encumbrances that 
existed on XY and Y, The vendors, however, subsequently 
took some money from plaintiffs, and it was agreed between 
them that the vendors themselves would pay off to the mort- 
gagee the money they had taken from plaintiffs, and that the 
balance, the greater part of the debts, would be paid by plain- 
tiffs. Subsequently to this, shares in © vcr sold as “ free 
of encumbrances” to the several defendants. The moneys 
due on the mortgages were not paid by either the vendors or 
plaisens The mortgagee brought a suit for sale, and 

aving obtained a deciee, proclaimed portions of X and Y 
forsale. In order to stop the sale, plaintiffs paid up the 
decree and sued for contribution. 


fleld that under section 82, Transfer of Property Act, the 
_ shares purchased by the plaintiffs and defendants, respective- 
ly, were originally liable to contiibute rateably to the mort- 
gage debts. The rightto enforce contribution was essen- 
tially an equitable right, and the defendants were entitled to 
resist the claim on equitable grounds. It was not the inten- 
tion of any of the parties concerned after the sale in favour 
of the planfitiffs that the shares in Y and Y should contribute 
rateably to the mortgage debts, and the defendants were 
~ ~ therefore-entitled to hold the property free from liability to 
@autribute to those debts. 
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Mathura Nath v. Krishna Kumar, i. L.R., 4 Cal, 369, 
and Sechagirt Ayyar v. Vythilinga Pillai, 1.1L. R, 33 Mad, 
211, distinguished, 

The plaintiffs agreed to discharge the greater part of the 
mortgage debts, and if they had done so at the time stated 
in their agreement with the vendors they would have been 
considered to have done so out of the funds supplied to them 
for the purpose, and would not have been entitled to claim 
contribution either from the vendors or from subsequent 
purchasers of the property in respect of the payments so 
made. The fact that he plaintiffs made the payment ata 
later date and under pressure of a threatened sale of the 
property, made no difference in the rights of the parties. 


When contribution is ordered between different funds, each 
of them ought to be placed in the same position as if it had 
contributed its proper proportion at the time at which it 
ought to have done so. 


Ashworth v. Munn, L. R., 34 Ch. D., 391, referred to. 
MUHAMMAD ABBAS AND OTHERS v. MUHAMMAD HAMID 


AND OTHERS A See ai ae 
Contribution. 
See Transfer of Property Act, 1882, section 82. se 


e—a Joint Hindu family—Manager—Family property— 


eet 


—aaet 








Minority. 
Where one out of two brothers, members of a Hindu joint 


family, governed by the Mifakshara, made a mortgage of 


the family property, not as a manager or even asa member 
of the joint Hindu family, but in his assumed position as the 
absolute owner of an impartible estate,and he, on his own 
behalfand in his own interests, and not as representing 
his brother, discharged the debts which their father had 
contracted, and the brother, who was then a minor, was 
made a party to the deed in order only to make known his 
consent and approval to the, loan being taken, held 
in a suit brought on the mortgage-deed by an assignee 
of the mortgage, that the mortgage-deed was, as against the 
brother and his interest in the estate, not merely voidable, but 
void and of no effect, and must be regarded asa mortgage- 
deed to which he was not even an assenting party and as a` 
mortgage deed which did not affect him or his interest in 
the estate. ‘ 


Decree against the share in the estate of the mortgagor 
upheld. 


Horoscope admitted in and considered as evidence. 

Maharaj Singh v. Balwant Singh, [1906] 1. L. Ra 28 All, 
508, affirmed. 

BALWANT SINGH v, MAHARAJ SINGH. P. © ... 


Joint Hindu family— Suit for sale—Parties. 
See Code of Civil Procedure, 1908, Order 1, Rule 9 ise 
Personal Liability—Sale of property by morigagor— 
Purchasers undertaking with his vendor ip pay mortgage 
debi—Liability of the purchaser. 

See Transfer of Property Act, 1882, section 9o oes 
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+ Mortgage—Prior and puisne morigage—Decree on prior mort- 


gage—E fect of priority—Subsequent suit on puisne 

mortgage—Amount payable in respect of prior mortgage. 
Where in a suit for sale on a mortgage the decree gave 
subsequent transferees a right to redeem the then plaintiff, 
but did not provide successive periods within which the 
different parties might redeem each other, it could not 
debar one of those puisne mortgagees from enforcing his 
mortgage in a subsequent suit. 


Where one of the subsequent transferees discharged the 
above decree, Ae/d that his heirs were entitled to hold up 
the mortgage, on foot of which the decree had been obtain- 
ed, as a shield against the claim of the puisne incumbrancer. 
Gokul Das v. Puran Adal, I.L R, 10 Cal, 1035, followed. 


Held further, that the said heirs were entitled to be paid 


_ what was due upon the prior mortgage discharged by them 


and not merely what was due on the decree in which the 
mortgage had merged Ganga Prasad v. Land Mortgage 
Bank, 1. L. R, 21 Cal., 366, and Dip Narain Singh v. Hira 
Singh, 1. L R., 19 All, 527, referred to. 


KANHAI LAIL. AND ANOTHER v. HULAS SINGH AND 
OTHERS os ‘a sat ins she 


Prior and subsequent mortgages—Sust by first mort- 
gagee withoul impleading second—Decree and sale—Sub- 
sequent suil by second mortgagee—Purchaser entitled to 
priority—Second mortgagee bound to redeen—Form of 
decree—Secondary evidence—Recital in later deed—Pre- 
sumption. 


In a suit for sale upon a mortgage of June 4, 1877, alleg- 
ed to bein renewal of a mortgage of June 12, 1875, against 
certain defendants who were in possession of the property 
by virtue of purchase in execution of their decree which had 
been obtained upon a mortgage of November 8, 1875, the 
latter pleaded that this mortgage was in lieu of an earlier 
mortgage of December 5, 1869. To the suit by the defend- 
ants on their mortgage the plaintiff had not been made a 
party. 

field, that the plaintiff as a subsequent incumbrancer, 
before he could sell the property, was bound to redeem the 
defendants who had been in possession since the date of 
their purchase. 

In a mortgage suit the court ought to have the fullest 
power to direct what is right and equitable having regard to 
the circumstances of the case and the interests of all the 
parties to the suit in the property. 

Semble—In a suit by a subsequent incumbrancer to which 
the prior incumbrancer is a party, if the latter so desires, it 
will be convenient to direct redemption of the prior incum- 
brance. 

Where an earlier bond was fully recited in a later bond, 
but there was no evidence of .the loss of the former, Aeld 
that under ordinary circumstances it might have been given 
back, and secondary evidence to prove it was admissible 

Manowar LAL AND ANOTHER v. RAM BABU nee 


Redemgtion—Ainds law—sons notimpleaded in the suit 
on mortgage -—Sale of morteaged property—Kight of the sons 

` fo redeem the same. 
Gee Code of Civil Procedure, 1908, section 11. ii 
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Mortgsge—Redemption—Sale of the interest of some of the heirs of 
the mortgagor and purchase by one of the mortgagees Right 
to redeem. 





See Mahomedan law ... wt las vee 450 

~ Keeping alive of. 

See Transfer of Property Act, 1882, section 101 vee 226 
a m Usufruciuary—account of profits— Limitation. ` 

See Limitation Act, 1859, section 18 (12) see we 132 


——_——_—— Usutructuary— Mortgage money paid out of the usufriu 
—Adverse possession—Limitatian—Clatm for profits, 


See Limitation Act, 1859, section 1, clause 12 


——Order absolute for sale—Mortgavor’s interest—Code 
of Civil Procedure (Act XIV of 1882), section g11—Suit 
ta forma pauperis—Court fees— ale of the mortgaged 
property in satisfaction of Government's alleged claim for 
court-fees—Second sale of the mortgaged property in exe- 

. cution of the mortgagee s decree— Prerogative of the Crown 
—Orde for sale without jurisdiction—dAuction purcha- 
ser’s title, 


13! 


On December 17, 1895, the respondents, who were mort- 
gagees of the property in suit, obtained the usual decree 
for sale. On May 16, 1896, an order absolute was made 
and the respondents applied for execution of the decree by 
sate of the property, In the meantime the wife of the 
mortgagor brought a suit in forma pauperis against her 
husband and the respondents claiming from her husband 
a certain sum. of money under a contract of dower and al- 
leging that that sum was charged on the mortgaged property ° 
in priority to the mortgages, the subject of the decree of 
December 17, 1895. On May 11, 1897, the suit was decreed 
with costs against the mortgagor, but dismissed with costs 
as against the respondents, and an order was made under 
the Code of Civil Procedure (Act XIV of 1882), section 411, 
that the court fees payable vo Government should be the 
first charge on the amount decreed to the mortgagor's wife 
and should also be recoverable from the mortgagor. The 
Collector, on behalf of Government, applied for and obtain- 
ed execution of the decree of May 11, 1897, and the proper- 
ty was sold to the predecessor of the appellants. In execu- 
tion of the respondents’ said decree the property was again 
put up for sale and purchased by the respondents. The 
appellants having obtained possession, the respondents 
sued for recovery of the property. The appellants-defend-, 
ants rested the validity of the sale to their predecessor on 
two grounds, viz, (1) on the terms of the said section 411 
and the decree of May 11, 1897, and (2) on the prerogative 
of. the Crown. The Courts in India decreed the respon- 
dents’ claim. 


ffeld, that the decree of May 11, 1897, did not create or 
purport to create any charge on the mortgaged property in 
favour of Government, who had no right to attach the 
property and sell it under that decree, though such interest, 
if any, as remained in the mortgagor from whom the court- 
fees were declared to be recoverable, might fave been 
reached by a proper proceeding ; and that the order for the 
first sale was, therefore, without jurisdiction, and the sale | 
passed no property to the appellants’ predecessor, who was 
the person declared purchaser ; 


Mortgage—(concia.). 
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Held, also, confirming the decrees of the courts below, 
that it is only when claims of the Crown and claims of 
“common persons concur” or come into competition that 
the Crown is preferred; but it is a matter of common 
justice and of common honesty that the Crown has no more 
right than a “common ech seize A’s property and 
apply it in or towards the discharge of a debt due from B. 

AGHO PRASAD AND OTHERS v. MEWA LAL AND AN- 
OTHER. P. © s ci G a 


° Manicipalities Act (I of 1900), section 3 (9), “erect” or “re- 





erect,” meaning of—Covered balcony. 


Clause_9 of section 3 of the Municipalities Act is not ex- 
haustive, but it may fairly be taken as a guide to the 
nature of acts which fall within the words “erect” or 
“ye-erect” a building, ` 

The construction of covered balcony on the spot where 
some kind of balcony at first existed does not amount 
to a material alteration or enlargement of any building. 


SHIAM LAL v. KING-EMPEROR ... sy tee 


—_——__—_—— section 187 —LZilection rules 
under previous publication—Rules published in Government 
Gazette, Validity of—‘Competent court, meaning of—Jurisdic- 
tion of Civil Court to hear election petition. 
Certain draft rules were published in the official local 
Gazette of 27th February, 1909, and notice was given to the 
ublic that the rules would be taken into consideration by the 
ocal Government on or after the 15th. of May, 1909. In 
pursuance of that notice after considering all criticisms the 
rules were published in the official Gazette of these provinces 
on the 3oth of July, 1910, which gave the power of hearing 
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the petition questioning the validity of an election to a 


‘competent court.’ i 

Held (1) That the publication was a valid publication of 
the rules, and the rules published in the official Gazette had 
the force of law. 


(2) That the expression ‘competent court’ within the mean- 
ing of the rules meant a Civil Court of competent jurisdic- 
tion with reference to the valuation given by the petitioner 
in his petition. : 

GURCHARAN Das v, HAR SARUP see tee 


Negligesce— Zort—Master and servant 


See Tort—Negligence ben wee tee 


Opium Act (I of 1878), sections 5, 9— Master and servant—Lia- 


7 


bility of master for act of servant. 
Contrary to the conditions of his master’s opium license 


-the salesman sold opium to a person under the age of 


fourteen years in the absence of the master. Both the 
master and the salesman were convicted : 

Held, that the conviction of the master was legal, for the 
mere selling of opium in contravention of the conditions of 
his licegse constituted the offence. It was not a question of 
intention, megs rea or of knowledge. 

eñ-Empress v. Tyab Ali, 1. L. R, 24 Bom, 423, 
followed. 

BABU LAL v. KING EMPEROR s ae ass 
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Partles—/oint Hindu family—Addition of parties—Limitation. 
7 See Code of Civil Procedure, 1908, Orde 1, Rule 9 e 410 
—Non-joinder—A dding parties—Linutation. 
See Code of Civil Procedure, 1908, Order 1, Rule 9 .. 86 
——-——— Non-joinder of — 
See Hindu Law—Joint family ... . B19, 844 


Penal Code (XLV of 1860), sections 34, 323 and 325—0Orimi- 
nal act done by several persons in furtherance of common 
intention. 


For the application of section 34 of the Indian Penal 
Code-a furtherance of a common design’ is a condition pre- 
cedent for convicting each of the persons who take part 
in the commission of a crime, and the mere fact that several 
persons took part in a crime in the absence of a common 
intention is not sufficient to convict them of that crime, 


In a case, therefore, where several persons joined together 
in striking another but there was no evidence to show that 
the common intention of all was to cause grievous hurt the 
conviction of all of them for the same offence would be bad 


in law. 
DHIAN SiNGH AND OTHERS v. KING-EMPEROR. a 180 
—— m , section 193 
. See Code of Criminal Procedure, 1898, section 476 s. 231 





—— , Section 193— Sanction to prosecute 
— How to deal with offences under the section—Discretion of 
Judge, 
The offence under section 193 of the Penal Code is an ° 
offence against public justice. Tbe person best qualified to - 
say whether a prosecution should or should not be instituted 
is the Judge before whom the evidence was given and who 
had considered all the facts of the case. 
Observations upon the best way of checking the offence 
of perjury. 
CHIRANJI LAL v. RAM LAL AND OTHERS s. u. 538 
———< mMm sertions 323 and 325. 
See section 34 - . 180 


, section 366—Kidnapping— Tak- 





tng out of custody. 

Where two girls ran away from their houses snd remained 
for nearly one or two days in the house of a woman who 
belonged to the caste of Vaiks in Kumaun and no report 
was made tothe Padhan, held that the offence under 
section 366 of the Penal Code was complete. : 


Queen v. Ganga Singh, 4 W. R. (Cr. Rul.), 6 ‘dissented 
from. 


JASAULI v. KING-EMPEROR ase aes vee 307 





——_—__——_——, Section 401—Gang—Euidence 
a necessary to prove offence under the section. 


For the purpose of establishing an offence under section 
401 of the Penal Code, it must be clearly establighed either 
by direct evidence or by facts from which the inference may 
be legally drawn that the members of the gang have com- 
bined or come together for the purpose of habitually 

_ committing theft or robbery. 








INDEX. A gor 
; Page. 
Penal Code XLV of (1860)—(concid.) ; 

The ‘association’ referred to in the section must bea 
consctous association with the primary object of committing 
the offences mentioned therein. i 

AJITA AND OTHERS v. KING-EMPEROR si 565 

— m —— — section 411—Receiving stolen pro- 
perty—LEvidence short of proving a repeated offence— 

Conviotion bad. ‘ 

; Where all that is proved against an accused person is 
that he is a'reeeiver of stolen property knowing it to be . 
stolen and the evidence falls short of showing that this 
offence of receiving was a repeated offence, /e/d that the 
conviction of the accused as having received the property . 
of a particular person is bad in law. 
HIRA v. KinG-EMPEROR 3 ae «370 
— ze —_-—_—--sectlon 426—Wilful mischief 

Whether punishable under Penal Code, 

To make a breach in the wall of a canal is an act which 
causes such a change in the property as destroys or dimin- 
ishes its value or utility or affects it injuriously, and, as 
such, it is an act of wilful mischief punishable under section 
426, Indian Penal Code. 

BANSI AND OTHERS v. KING-EMPEROR eats. + 162 

Polygamy— 
s See Burmese Law... bd ry ah tg we 276 
Practice—Second A ppeal— Further evidence admitted by appellate 

Judge—Finding based on evidence improperly admitted not 

binding on High Court. ye $ 

See Code of Civil Procedure, 1908 we ... 100,59 

Practice—Hindu Law—Alienation by fathe-—Son's widow in pos- 
session—Her defence to alienation that her share could not 

be mortgaged. 

See Hindu Law—Alienation 23 


Pre-emption—Custom—Wajib-ul-arz—-Relation as well as co-sharer 
` —Preference—Resale to co-sharer by vendee~Limitation. 

M sold certain zemindari property to P on 16th Novem- 

ber 1909. P was a stranger, and he resold it to S and X on 

14th November, 1910. S and Æ were co-sharers of M, the 


original vendor. Plaintiff, who was a co-sharer as wellasa _ 


relation of M, brought a suit for pre-emption on the 14th 
November, 1910. S. and Æ., however, were impleaded on 3rd 
February, 1911. The evidence in support of the custom of 
pre-emption consisted of two wayrb-ul-arges of 1833 and 
1860, respectively. The one of 1833 required an intending 
vendor to notify’ his co-sharer of the sale, and when he 

- refused, right was given to sell to a stranger. The later 
wajib-ul-ars recognised a general right of transfer but pro- 
vided that first, a near relation who was a co-sharer, and 
then a co-sharer, would have the right of pre-emption as 
against,a Stranger. 

Held (1) that the custom which the plaintiff was putting 
forward was avery usual custom, and een) the 
finding of the court below that the custom was proved was 
justified ; 


$02 


INDEX. 


Page. 


Pre-em ption —(concid.) 





(2) thaf the suit was not barred by limitation, for it was 
the sale of the 16th November, 1909, which gave the plain- 
tiff his cause of action ; 


(3) the second set of vendees were necessary parties in 
this sense that unless they were made parties, they would 
not be bound by a decree against their vendors, the original 
vendees. 


SAT NARAIN AND ANOTHER v. BADRI NATH AND AN- 
OTHER wee oas jus ive aie 


—_—— Custom—Wajib-ul-arz—Onus of proof—Owner of 


tsolated plots—Co-sharer. 


A person claiming to be co-sharer by virtue of his holding 


two revenue-free plots situated in the same Khewaf as that 
in which the property sold is situated, is not entitled to 
claim a right of pre-emption based upon custom inasmuch 
as there is no community of interest between him and the 
vendor. 


The wayrb-al-arz is not the custom. It is merely a piece 
of evidence to be given due consideration to, in the course 
of the enquiry. The question is whether by production of 
the waytd-u/-ars in question, without the support of a single 
instance in which the right has been Janed or exercised, 
the plaintiff has discharged the onus of proving the existence 
of a custom of pre-emption giving him as a proprietor of an 
isolated plot a right to pre-empt. 


MAWASI v, MOOL CHAND AND OTHERS aes eee 


Maney due upon mortgage not allowed tn pre-emption 
sutl—Price, 
See Transfer of Property Act, 1882, section 101 ‘iad 


ee Wajib-ul-arz— Construction—Rishtadar karibi—Con- 


aarme 


nection by marriage. 


The wajib-ul-arsz of a village gave a right of pre-emption 
to a rishtadar karibi who was also asharer. The plaintiff 
who was a connection i marriage of a connection by 
marriage of the vendor, brought this suit for pre-emption 
against a vendor who was no relation of the vendor, 
Held, that the relationship was too remote to give the plain- 
tift a right of pre-emption. 


FAKHRAN BIBI v. NAGESHAR RAM AND ANOTHER 


ar 





See Mahomedan law—Pre-emption tae nee 


Pre-mortgage— Usufructuary morigage—Mashrut-ul-rehan—Pur- 


chase-money—Appoiniment of—Plaintiff entitled to pre- 
mortgage share of morigagor under usufructuary mortgage 
alone. 


Certain persons made a usufructuary mortgage of their 
property. On the same day one of them executed a deed 
y way of Mashrut-ul-rehan in favour of the same mort- 
gagee. In a suit for pre-mortgage of the share of the 
mortgagor who had created the further charge, Ae/d that 
the plaintiff were not liable to pay the sum secured by the 
Mashrut-ul-rehan deed which was a separate, and in- 
dependent transaction, but were entitled to pre-mortgage 
upon paying the proportionate amount due on the share 
of the said mortgagor. 


KALLA AND OTHERS v. HARGIAN AND ANOTHER a. 


211 


84 
769 


- INDEX. 


Presumption—Abadi /and—co-sharers in separate possession of 
plots—Rights of co-sharers. 
See—co-sharers—Abadi - tees as S 
Agra Tenancy Act (II of 1901), sections 166, 201— 


ee aea 





Lessee continued to berecorded as such after expiry of the. 


lease. 
See Agra Tenancy Act, 1901 rt wae tt 





Hindu Law—Legal necessity. 
See Hindu Law—Debt see or 7 





See mortgage _ ede veh 
— Registration certificate. 





See Evidence Act, 1872, section 14 


Prévention of Cruelty to Animais Act (XI of 1890), section 
6 (1)—“ Permit,” meaning of—Act done in spite of pre- 
cautions. 

Where a man takes all precautions to prevent the doing 
of an act and in spite of his precautions such act is done, 
it cannot be said that he bas permitted the doing of 
that act. 


BAIJNATH DUBE v. KING-EMPEROR ise awe 
Primogeniture, law of—Compromise—Efect of. 


See Hindu Law—Succession is zai 
t 


Principat and Agent— Liability of the Principal—Untrue repre- 
sentation by the agent of the extent of his authority. ‘ 
See Contract Act, 1872, section 235 wis ves 
Principal and Surety— Decree for payment of money and in 
default for sale of property of the surety— Limitation. 
See Code of Civil Procedure, 1882, section 230 are 
Prlority—Mor/gege—Amount payable in respect of prior mort- 
gage. . : 
See mortgage eee isi bea te 
Promissory note—Not admissible in evidence— Independent evi- 
aence to prove the loan— Whether admissible. 


See Evidence Act, 1872, section 91 es ace 
Provincial Insolvency Act, 1907, section 3. 
See Bengal, N.-W. P. and Assam Civil Courts Act, 1887... 


(111 of 1907), section 1 4—Zzamina- 
tion of debtor necessary, even tf wiinesses are or are not pre- 
sent. 


_ Whether the witnesses are or are not present, it is incum- 
bent on the court to examine a debtor having regard to the 
edge of section 14, clauses (2) and (3) of the Provincial 

nsolvency Act. After the court has examined the debtor 
in the presence of the creditor, then it is for the court to 
conside? whether sufficient cause has been shown to grant 
time to debtor to produce further evidence. 


ead 





e 
BANARSI DAS AND OTHERS v. BANARSI ‘DaS AND 
OTHERS ‘ss ese “eee ous Fid 
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Provincial Insolvency Act, 1907, section 16—Concealment of 
property or the debtor applicants tnabilit) to satisfy the court 
as regards inability to pay his debts—Not sufficient grounds 
Jor refusing adjudication, 


The factsthatan applicant for insolvency has failed to 
satisfy the Judge that he is unable to pay his debts and that 
he bas concealed some. of his properties are not sufficient 

_ for the rejection of his application. 


BIDHATA DIN AND ANOTHER v. JAGANNATH AND OTHERS 699 


——— — sections 24 and 26—Application by a 
creditor to have his name entered in the schedule of creditors 
— Righi of the scheduled creditors to make objections—Revi- 
sion. 


Creditor whose names are already in the schedule are 
entitled to be heard before the debt of a creditor who comes 
in at the last minute under section 24 (3) of the Provincial 
Insolvency Act is entered in the schedule. 

THE ALLAHABAD BANK ,LIMITED CAWNPORE, v. MURLI 


DHAR AND OTHERS ETAN she ena 577 








—- section 34—‘ Realised, meaning of. 


In order that money attached in execution of a decree 
may be ‘realized’ under section 34 of the Provincial Insol- 
vency Act, it must reach the court which passed the decree 
and not when the ‘Treasury Officer retained it for 
transmission to the court. 





DEBI PRASAD v, O. M. CHIENE ... ies a. 707 
ss — -—_—-——.— sectlons 43, 46. . ‘ 
See Bengal, N.-W. P. and Assam Civil Courts Act, 1887, 
section 8 iai ads ve 371 


Provincial Small Cause Court Act (1X of 1887), section 25— 
Jurisdiction of High Court—Revision—Refusing leave to 
amend plaint. 


In an action for the price of goods sold in the Court of 
Small Causes the plaint was signed and verified on behalf 
of the paintiffs by one Mumtaz Ahmad who held a power of 
attorney bearing a German stamp. In consequence of the 
invalidity of his power at the hearing, Mumtaz Ahmad asked 
leave to amend the plaint by changing the description into 
“Mumtaz Ahmad, agent of Messrs. Heydorn & Co.” Leave 
was not granted and the suit was dismissed : 


Held, that by refusing permission to amend the plaint the 
court had acted with such irregularity as called for the inter- 
ference of the High Court in revision. 


HEYDORN AND Co. v. MUHAMMAD SHAFI AND ANOTHER 294 


——  - —--— Schedule tl, 
Articles 8 and 11— General Clauses Act (X of 1897), 
section 3, Lease to collect rent—Immoveable property—Suit 
not cognizable by Small Cause Court, 1 


A suit to recover the rent of certain shops in a bazaar 
under an oral lease of the rent of half the bazaar is not 
cognizable by a Court of Small Causes, being a guit either 

- for recovery of rent other than house-rent within the meaning 
of article 8, schedule lI, Provincial Small Cause Courts 
Act, or for the enforcement of some other rights to or interest ` 
in immoveable property within article 11. 


INDEX. gO5 
; Page. 
Provincial Small Cause Court—(concid). 


A right to collect rents of shops or houses from persons 
actually occupying them is “ immoveable property” by virtue 
of the definition in article 25, section 3 of the General Clauses 
Act, which definition applies to the Transfer of Property 
Act by reason of section 4of the General Clauses Act in so 
far ag itis not inconsistent with the special provisions of 
section 3 of the Transfer of Property Act. 


Basu LAL v. BHAWANI DAS AND OTHERS a we 776 
° Public charity— 
See Code of Civil Procedure, 1882, section 539 <... 709 
Public Nuisance— 
za See Code of Criminal Procedure, 1898, section 133 . 355 


Railways Act (Act IX of 1890), sections 80, 75—Suit for com- 
pensation for injury lo through-booked irafic—Short 
delivery— Uninsured goods. 


Where certain packages were delivered to the East 
Indian Railway Company at Etawah for carriage to Jhansi, 
a Station on the Great Indian Peninsula Railway, the latter 
Company could not be held responsible for short delivery 
unless it were shown that the goods came into their posses-+ 
sion and the loss occurred on that railway. 


Section 75 of the Railways Act clearly shows that the 
protection afforded by that section extends not only to the 
articles containing tissue and lace (which ought to have 
been insured), but also to all the other articles contained 
in the parcels in which the articles first mentioned were 


placed. 
GREAT INDIAN PENINSULA RAILWAY v. SHAM Maxo- 
HAR AND ANOTHER os ue bes vee 492 
Receipt—Refusul co give receipl—Offence. 
See Stamp Act, 1899, section 65 ... fas wee. OF. 


Rogistration Act, 1877—Registration void—Assigninent of mort- 
gage—False statement as to property—Lffect of Succession 
Ce ae geen Nien Certificate Act (VII of 1889), 
section 10, 


Certain property situate in Basti in the district of Gorakh- 
pur, was mortgaged to X. The heirs of ¥ sold to the 
laintifis their mortgagee rights in this property and also 
in certain property situate in Fyzabad. The vendees never 
ossessed any mortgagee rights in the Fyzabad property. 
The document was registered at Fyzabad The transferees 
obtained succession certificate in respect of the debt In 
a suit for sale on foot of the mortgage against the heirs of 
the original mortgagor, Ae/d (1) that the sale-deed in favour 
of the plaintiffs was void for want of proper registration, 
and (2) that the plaintiffs having obtained a succession 
certificate, under section 16 of the Succession Certificate 
Act, it as conclusive against the heirs of the original 


mortgagor. 
s 
AZMAT ALI AND ANOTHER v, SITLA BUX PAL AND 
OTHERS vee ive aes ace vee 766 
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Registration Act (Act UI of 1877), aection 3 2,—“ Presented.” 


—_ 








Where a lady, the executant of a bond, went herself to 
the Registration office in a do/#, when the document was 
handed over to the Registrar by her own father who held 
no power of attorney, duly authenticated under section 
33 of the Act, and she then and there admitted execu- 
tion and receipt of consideration ; eld, that the presenta- 
tion of the document so made, amounted to a proper presen- 
tation within the meaning of section 32. 


WILAITI BEGAM v. FAZAL HUSAIN KHAN ... ave 
a  itanting of 


The word ‘presented’ has a technical meaning in sec- 
tion 32 of the Kegistration Act. Where the executants 
are present acquiescing in the handing over of the docu- 
ment to the Registrar for registration, no matter by whom 
the physical act is performed, the document is ‘ presented’ 
within the meaning of the Act. 


NATHUMAL AND ANOTHER v. ABDUL WAHtD KHAN 
AND OTHERS re es ive 


—— -sections 32, 33 —Morigage- 
bonds— Presentation for registration by general attorney 
unauthorised for the purpose—Presence of executants at 
registration—Validily of registration. 

Two mortgage deeds were executed in 1882 and 1892, 
respectively. The deed of 1882 was presented for registra- 
tion by Nathu Mal who was described as the general, 
attorney of the mortgagee. - The deed of 1892 was presented 
by Maula Baksh who was described as the 4arinda of the 
mortgagors. A search of the register of powers of attoruey 
from 1878 to 1886 resulted in the discovery of a power of 
attorney in favour of Nathu Mal, dated a few days before 
deed of 1882, which, however, did not authorise him to` 
present documents for registration. There was no search 
of the register of powers of attorney from 1886 to 1892. 
The executants of both deeds attended the registration 
office when the documents were registered, but it was not 
proved that they were present when the documents were 
presented. 


Held that the presumption in favour of the validity of the 
registration proceedings had been rebutted in the case of 
the document of 1882, but that as there was no proof of any 
search having been made for powers of attorney between 
1886 and 1892, the presumption in favour of the ‘validity 
of the proceedings must prevail in the case of the document 
of 1892. 

The provisions of sections 32 and 33 of the Registration 
Act of 1877 are not open to the lax interpretation that it 
does not really matter by whom the document is presented 
for registration, provided the executant appears before the 
Registering Officer and admits execution, and the provisions 
of section 87 of the Act cannot be invoked in aid of 
the validation of registration proceedings done in vio- 
lation of the express provisions of sections 32 and 33. 


JAMBU PRASAD v. AFTAB ALI KHAN AND OTHERS ... 
—_——-— sections 32, 60, 78— Presentation, 
See Evidence Act, 1872, section 14 tas sss 
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INDEX, 907 
. . Page. 
Registration Act (XVI of 1908), sections 36, 73, 77—Regis- A 
tration—Refusal by Sub- Registrar to register — Appeal to Re- 
gistrar— Whether suit for registration in Civil Court main- 
tainable, 
A sale deed was presented for registration, but the exe- 
cutants did not appear before the Sub-Registrar who report- 
ed the fact to the Registrar and was directed by the latter 
not to register it. Registration was accordingly refused. 
An apa against that order to the Registrar was dis- 
missed. It appeared that the summonses issued by the 
5 Sub-Registrar to the executants had been returned un- 
served, The vendees. brought a suit for registration of the 
document. Ae/d, that the suit was maintainable, the re- 
-fusal by the Sub-Registrar to register not being based 
-upon denial of execution. 
Luckhi Narain v. Sat Cowrie, 1. L. R., 16 Cal, 189, dis- 
tinguished. re 
KHADIM HUSAIN v. BHARAT SINGH AND ANOTHER .,. 234 
——73, 74, 77—Refusal of 
Registrar to register document because no evidence produced 
— Suit for registration maintainable. i 
Where the District Registrar onan application only 
presented within time under section 73 of the Registration 
Act‘ has fixed a date for the purposes of an enquiry under 
-section 74 and has, then, refused to register the document 
because no evidence has been adduced before him, the 
refusal comes within the purview of section 77, and a civil 
suit is maintainable for the purpose of enforcing the regis- 
tration of the document. 


Sajibullah v. Haji Khosh Mohamed, 1. L. R, 13 Cal, 
. 264, followed, Udit Upadhia v. Imam Bandi, 1. L. R, 24 All, 
402, distinguished. ; 
Observations at pp. 406 and 407 of the report of I. L. R, 
- 2ag°All, held obiter. ` 
ABDUL HAKIM KHAN AND ANOTHER Vv, CHANDNA AND 














` OTHERS .., an vas si sii 4 
aa sections 74, 77. 
See section 73 vex . sie 4 











— Section 77~Maintainability of 
suti—Refusal to register for not summoning witnesses under 
section 36 of the Act. 


Where a document was presented for registration to the 
Sub-Registrar after the death of the executant and the .. 
registration was refused on the ground that heirs of the 
“deceased ‘executant were not summoned under section 36 
of the Registration Act and the order of refusal was upheld 
by the Registrar on appeal. Æeld that a suit to have the 
document registered was maintainable under section 77 of 
the Registration Act. f 
_ Hayat ALI v. MUHAMMAD SADIQ AND ANOTHER we 756 

Res judicata—Sutf io enforce a document—Decision relating to 
document ina former suit between the parties. 


Where the suit was brought to enforce a document, which 
was held in a former suit to have no effectual binding power 
over the, estate in question and not to affect it in any way 

.as between the parties, Ae/d that the suit was barred by the 


rule of res judicata, a: 
DURGA PRASAD LAHIRI CHOWDHURI AND OTHERS V. 
SASHIBALA DEBIAND OTHERS. B.C. se è w ve 165 
e 4 - 


b, 


= 


go INDEX. 


, 
é 











` Page. | 
Res judicata— T ; 
See Code of Civil Procedare, 1908, section 11 we 67 
See Code of Civil Procedure, 1908, section 11 ae 378 
See mortgage~Charge se ww 332 


Review of Judgmeat—Z fest of order on : peut = Abdial from 
original decree, 


Where an application for review of judgment is granted 
and an order passed thereupon, the original decree is 
superseded. 

Heid, therefore, that where the original decree was modi- 
fied upon review by the court which passed it and an appeal 
was filed from the original decree, and not from the order 
upon review, the appeal could not be heard, inasmuch as 
the decrse under appeal had ceascd to exist. 

Kuar Sen v. Ganga Ram, [1890] A. W. N., 144, and 
Kanhaiya Lal v. Baldeo Prasad, I L, R, 28 All, 240, 
followed. 

Uman Kunwari v. Jarbandhan, 1. L. R, 30 All, 479, 
distinguished. 

BIRJBASI LAL AND OTHERS v. SALIG RAM AND OTHERS, 183 


eee 





See Code of Civil Procedure, 1908, section 115 =. 348 
Revisioa—Civil—Power of the High Court. 
See Code of Civil Procedure, 1908, section 115 wae “207 


_ Revision—Refusing leave to amend plaint—Powers of the High Court. 


See Provincial Small Cause Court Act, 1877, section 25 ... 294 
——— See Code of Civil Procedure, 1908, Order 23, Ruler... 358 
Criminal cases—Powers of the High Oourt. 
See Jurisdiction sin oi soe BU 


Right to sue— Order of the Executive Cini EA of the 
Civil Court to interfere. 


See Executive Act of the Government re eee 585 


Registration Act XVI of 1908, sections 73, 74, 77— 
Refusal of Registrar to register document because nO 











evidence produced. 
See Registration Act, 1908, section 73 iss s. 4 
"See Registration Act, section 77 . í e 234 


Sale in execution of decreeo—Aindu Law —AKendtion-—Mitak- 
shara.— Mortgage of family property by father—Sons not 
tupleaded in the suit on the mortgage—Redemption of 
morigaged property after sale. 

See Code of Civil Procedure, 1908, section 11 wwe 67 

Setting aside sale, 

See Code of Civil Procedure, 1908, Order XXI, Rule 89... 19 

Seiting aside—Rig ght to apply— 

Application verbal or written. ° 

See Code of Civil Procedure, 1908, Order 21, Rule 89. ... 14 
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Sanction to prosecatoe—Appral—Revenue Court—District “Judge, 


See Code of Criminal Procedure, 1898, section 195 (7) ... 124 


Second appeal— Appeal dismissed as time barred. 


See Code of Civil Procedure, 1908, section 100 vee 292 


ca Further evidence admitted by appellate Judge—Find- 


ing based on evidence improperly admitted not binding on 
. High Court. 


See Code of Civil Procedure, 1908, section 100 we 59 


pecific Performance—Coniract entered info by manager ofa 


minors estate—Purchase of iminoveable pi operty —Minor's 
right to enforce such a contract—Mutuality. 


: Itis not within the competence of a manager of a minors 

- estate or within the competence of a guardian of a minor to 
bind the minor or the minors estate by a contract for the 
purchase of immoveable property. Å 


Held, further, that assuming that the agreement, in the ` 
present case, for the purchase and sale of immoveable pro- 
perty-made by the manager of the minor’s estate, and assum- 
ing that the purchase in question was an advantageous pur- 
chase for the minor, there was no mutuality in the contract 
as the minor was not bound by it ; and that minor who had 
since reached his majority could not obtain specific per- 
formance of the contract. 


MIR SARWARJAN v. FAKHRUDDIN MAHOMED AND 
OTHERS. P. CG... avi Sah ise e 33 


Specific Relief Act (I ol 1877), section 42—Occupancy holding— 


Suit by presumptive heir~during the lifetime of the 
tenant. 


V applied to the Revenue Court for mutation of names 
in favour of his daughters son K, along with his own in 
respect of his occupancy holding. M contested the appli- 
cation on the ground that K was not the daughter’s son. 
A compromise was effected between V and M, wherein it 
was stated that M was joint in cultivation with V, and was 
entitled to succeed, and that K was not the heir. In a suit 
brought by K fora declaration that he was the beir of V, 
keld that K as daughter’s son or the nearest collateral male 
relative who was sharing in the cultivation of the occupancy 
holding with the recorded tenant V, was a person entitled 
to a legal character within the meaning of section 42 of 
the Specific Relief Act, and that the dispute between K 
and M was a fit subject for a declaration under that section 
even during the lifetime of V. 


MOHENDRA MISRA AND OTHERS v. KEDAR PANDE 
AND ANOTHER i es 


Stamp Act (Il of 1899), section eh hres to deliver a receipt 
Money sent by money order— Acknowledgment signed— 
Second receipt refused— Whether person refusing guilty. 


One.G sent more than Rs, 20 by money order toB. B 
signed’ the money order acknowledgment and handed it over 
to the post office official. G demanded a stamped receipt 
which B réfused to give. Notification No. 785-S. R., dated 
17th February, 1899, had exempted postal acknwledgments 
from being stamped. Æeld that the convictioonof B was 
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Stamps Act—(conc/a). 


illegal inasmuch as B having signed a receipt which was 
exempt from stamp duty and handed it over to the post office 
which was an agent of G for the purpose, B was not bound 
to give a second receipt and his refusal to give a fresh 
receipt was not a refusal within the meaning of section 65, 
Stamp Act. 


BALMAKUND V. KING-EMPEROR ... 


` Succession Certificate Act, 1889, section 16 


See Registration Act, 1877 


Tort—Negligence—Masier and servant—Fellow servant—Liability 
of Railway Company—Conunon employment. 


In this country where there is no legislation. analogous 
to Employers "Liability act a servant has no cause of 
action against his master for the neglect of another servant 
in the common employment of the same master, and this 
notwithstanding the fact that the nature of the employment 
of the servant suffering the injury and the servant whose 
neglect causes the damage is very dissimilar, 


There is no doubt that while a master is not liable for 
‘the neglect of a servant which causes injury to another 
servant in the same employment, it is his duty to employ 
competent servants and to provide proper appliances for 
the carrying out of the work. 


ELIZABETH C. BLANCHETTE v. THE SECRETARY OF 
STATE FOR INDIA IN COUNCIL.. nee 


Transter of Property Act (Act IV of 188 2), sections 58, 100, 
Document—Interpretation—* Muakhiza, meaning of— 


In order that there may be“a simple mortgage there must 
be (a) a transfer of an interest in specific immoveable pro- 
perty, (4) a personal undertaking by the mortgagor to pay 
the mortgage money, and (c) an agreement, express or 
implied, that in the event of the mortgagor failing to pay 
according to his contract, the mortgagee shall have a right 
to cause the mortgaged property to be sold. 


Where, therefore, a deed opened with a recital that the 
executant had borrowed a sum of money followed by a 
promise to pay the amount with interest at 2 per cent. per 
month within a certain time, and then provided: “suakhasa 
asl o sud ta yom-ui-wasul upar (description of the share) 
hagiyat min mugir..... gaim TAOLA, lihasa,..... batarik 
tamassuk muakhaza-ai jaidad ka Lkhdya” 


ffeld that they did not create a mortgage. The word 
muakhigza was not a word commonly employed to denote a 
simple mortgage, the root-meaning of the word being 


‘taking’ and the word being generally used in the sense 
of taking satisfaction or calling to account. 


DALIP SINGH AND OTHERS v. BAHADUR RAM 
Transfer of Property Act, 1882, section 85 

See mortgage—Charge... aise 
—(IV of 1882), sortisi 90—Mortgage— 
Entire mortgaged property not sold— Whether money decree 
obtainable—Code of Civil Procedure (Act V of 1908), Order 
34, Rule 6. 


A mortgagee, decree-holder, may obtain a *money decree 
under section 90 of the TranSfer of Property Act, corres- 
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ponding to Order 34, Rule 6, of the Code of Civil Procedure, 
1908, where for one reason or another he has been unable to 
bring to sale the whole of the mortgaged property. But a 
mortgagee cannot obtain a money-decree under either 
section go or Order 34, Rule 6, where no portion of the 
mortgaged property has been sold either by the court or 
by private treaty. 


Pirbhu Narain Singh y. Baldeo Singh, [1907] 27 A. W. 
N., 69, followed. 


An application for a money decree of the kind in question 
is governed in the matter of limitation by article 181 of the 
First Schedule to the Limitation Act of 1908, which corres- 
ponds with article 178 of the Second Schedule to the Limi- 
tation Act of 1877. Time begins to run against the applicant 
as soon as his right to apply for a money decree accrues, and 
under Order 34, Rule 6, the right to apply accrues when 
the proceeds of the sale are found to be insufficient. 


BIHARI LAL v, BISHESHAR DAYAL es wee 569 


z -~——— (Act IV of 1882), section 90— Mort- 
gage—Sale of morigaged property by mortgagor—Pur- 
chasers personal liability to mortgagee under an undertak- ` 
ing with kis vendor to pay mortgage-debt. 


Held, that a mortgagee, who is no party to the sale, 
cannot enforce against a purchaser of the mortgaged pro- 
perty an undertaking that he entered into with his vendor, ` 

e ` the mortgagor, and that the purchaser is not a person from 
whom, “ the balance is legally recoverable” within the mean- 
` ing of section 90 of the Transfer of Property Act. 


Jumna Das v, Ram Autar Pande, [1909] 1. L. Ra 31 AN., 
352, affirmed, ~ 








JaMra Das v. RAM AUTAR PANDE AND OTHERS. P.C ... 37 
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———section 101—Charge, keeping 
alive of-—Intention on date of acquisition—Pre-emption— 
Money dus upon morigage not allowed in pre-emption suit 
— Price. 


In considering the question whether an incumbrance 
should be deemed to continue to sabsist on the ground that 
the continuance of it was for the benefit of the person who 
has acquired the property, the pa of time to be regarded 
is the date of the acquisition of the property. 


If an intention to keep alive a charge on property is in- 
consistent with the real intention of the parties to the deed 
by which the purchaser of the property takes an assign- 
ment of it, the charge cannot be treated as still subsisting 
simply because the purchaser afterwards finds that it would 
have been better for him to have kept the charge alive. 


Liquidation Estate Purchase Co. v. Willoughby, L. R. 
[1898] A. C., 321, followed. 


Plaintiff, who held a mortgage of 8th January, 1884, over 

certain property, purchased it by means of two sale-deeds. 

A suit for pre-emption was brought in respect of it, and the 
plaintiff claimed the amount due upon his mortgage. Bya 

‘>. ynistake the date of the mortgage was written as 11th January, 
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1894. Plaintiff's claim in respect of this amount was dis- 
allowed. Ina suit for sale upon foot of the mortgage of 8th 
January, 1884, 4e7d that the mortgage became merged in 
the sale and had not been kept alive for the plaintiffs bene- 
fit. Bindeshuré Singh v. Balraj Sahat, 10, O. C. 49, referred 
to. A pre-emptor must pay the price actually and in good 
faith for the property by the purchaser, however, the price 
may be made up. i 
1 


JucaL KISHOR AND OTHERS v. RAM NARAIN AND 
OTHERS ses ii aes as aa 

——_——-—section 106—Landlord 
and tenani—Expiry of lease— Notice. 


Where the notice under section 106 of the Transfer of 
Property Act was not served personally on the tenant or ten- 
dered or delivered to one of his family or servants of his 
residence, or affixed to a conspicuous part of the house occu- 
pied by the tenant, but was left at his shop which is separate 
from his residence, 4e/d that the provisions of the section had 
not been complied with. 


eld also that where the tenant after the expiry of his lease, 
which was for a definite period and not from month to 
month, retained possession in defiance of the lessor, no notice 
need be served upon him, and the lessor was entitled to eject 
him. 
GOKUL CHAND v. SHIB CHARAN ... ats tes 
° 
section II] (g)—Land- 
lord and tenant—Suit for ejectment—F orfetture—Determi- 
nation of lease—Cause of action—Denial of Landlord's 
title. 


In a suit for ejectment of a tenant on the ground of forfei- 
ture of the lease, it must be shown that the lessor-plaintiff 
declared his intention to determine the lease of the detendant, 
and that such intention was declared by some act or other- 
wise, before the institution of the suit. 








Anandmoyee v. Lakhichandra, [1906] I. L. R, 33 Cal, 
339, followed. 


The word forfeiture as used in section 111 (g) of the 
Transfer of Property Act must mean a complete forfeiture 
and not merely that a tenant has incurred liability to have 
his lease forfeited. The closing words seem to add some- 
thing to the English law on the subject and were possibly 
inserted in order that there might be no doubt that an 
alleged forfeiture must be complete before a suit is brought. 
The institution of a suit is not an act showing an intention 
to determine the lease within the meaning of the section. 


A cause of action must be complete at the date of the 
institution of a suit and cannot be completed either by the 
plaint or by the written statement or any other pleading 
in the suit. 


Sentble,—Denial of a landlord’s title by one of several 
lessees does not cause a forfeiture of the lease. 


KADIR BAKHSH AND OTHERS v. PRAG NARAIN AND 
OTHERS .. ° 


age oes ase eee 
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Transfer of Property Act (IV of 1882),sectious 122 and 123— 

Gift of immovable property—Acceptance of gift—Regis- 

tration agzinst wish of donor—Validity—“ Registered," 

meaning of. 

Per KaRAMAT HUSAIN, J.—Under the Transfer of Pro- 
perty Act, registration is essential’ to complete a gift of 
immovable property, and registration of a deed of gift 
against the wishes of the donor is not sufficient to complete 
the gift. In order to make a gift complete it is well-settled 
both in England and British India that the donor must do 
all he can to make the gift complete. 


Ramamirtha Ayyan v. Gopala Ayyan, [1896] I. L. R., 19 
Mad., 433, followed. 


Per CHAMIER, J.—A gift only made and’accepted is not 
invalid merely because it was registered’ afterwards against 
the wishes of the donor. Registration is not the act of the 
donor but the act of an officer appointed by law to register 
documents. A document need not even be presented for 
registration by the executant. Consent to the registration 
of a deed of gift is not part of the gift. The expression 
“ Registered instrument” in section 123 of the Transfer of 
Property Act means an instrument registered in accordance 
with the provisions of the Registration Act, and not neces- 
sarily an instrument registered with the consent of the 
executant, donor. 


PARBATI v, BAIJNATH PATHAK AND ANOTHER wes 300 
-— Chapter V—Lease— 











Grove— Transferability of. 

Where a plot of land js let for the purpose of planting a 
grove thereon, the lease is one which comes so near] within 
the description of lease in Chapter V of Act IV of 1882 that 
the incidents thereof may be attached to it, and itis not 
governed by the provisions of the Tenancy Act. A grove, 
therefore, as such, is transferable by the holder of it, and the 

relationship between the contracting parties is not put an 
end to thereby. i 


ISMAIL KHAN v. MITHU LAL AND OTHERS ... one 483 


Trusts Act (Act II of 1882), section 88—T7rustee gaining a pecu- 
niary advantage— Possible conflict ot interests between trustee 
and beneficiary—Ts ustes and beneficiary— Benefit to be retain- 
ed for beneficiary. 

A was a trustee for B. Ata sale in execution of a simple 
money-decree in favour of B against C, 4 purchased for him- 
self a mor gene-bont at a very low price, 4 and his co- 
trustees not having obtained leave to bid at the sale. B 
had previously in execution of a simple money-decree, 
acquired the equity of redemption in some of the properties 
charged in the bond purchased by 4. In a suit by 4 
on foot of the bond for sale of the hypothecated property, 
Aeld that A must be deemed to hold his purchase for the 
benefit of the trust estate, and that he could charge the trust 
with the amount he actually paid for the bond, it being 
reasonably clear under the circumstances that his interests 
as purclfaser of the bond were or might be adverse to the 
interests of the trust estate as owner of the equity of redemp- 
tion in some‘of the properties. 


Gor! NARAIN v. KUNJ BEHARI LAL AND ANOTHER .„ 311 








94 INDEX, 
Page. 
Wajib-ul-arz—Construction—Rishtadar karibi— Connection by mar- 
riage. 
See Pre-emption— Wafib-ul-arz ... wie we 84 
See Executive Act of the Government TA ve 585 


Wilt—Concellation of suit for—Defence custom and genuineness 


of will—Will declared forgery—Whether issue as to 


custom fit and proper to be tried. 


Plaintiffs, who were daughters of the last owner, sought 
for a declaration that a will alleged to have been executed 
by their father was a false and fraudulent document and 
not binding on them. The defendants in answer set u 
the will in their favour and also a custom by virtue of whic 
the daughters would be excluded from inheritance of their 
father’s property. The court below held that the will was 
a forgery, but he dismissed the suit on the ground that the 
custom was proved. 


Held, that as members of their father’s family the daugh- 
ters who, but for the will, on the death of their mother, 
would take the property of their father, had a cause of 
action which entitled them to bring the suit, and the issue 
whether or not a custom existed excluding them from in- 
heritance was not a fit and proper issue to be determined 
in the present suit. 


RISALI AND ANOTHER v., BALAK RAM AND OTHERS... 


wm Construction. 


See Hindu Law—Will ae sae vee 
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NOTES OF CASES 


- DECIDED BY THE 


High: Court, N.=-W. Provinces. 





a 1912. 
Will— Unsigned draft—Hindu testator, intention of. January, 4 
Where evidence was given to show thata will was drafted under Dhamo raj 
instructions given ‘by a ‘Hindu ‘testator, who contemplated a will in Singh 
writing signed by ‘himself, but he died a year later without having the Sake 
dfaft faired oat and-without signing the draft, 4¢/d that he died intestate. eoraj Kuar. 
Sundarlal and Motilal Nehru, for the appellant. F. A aio of 
0 
* Satish Chandra Banerji, for the respondent. oe 
Appeal dismissed, RICHARDS, C. J. 
š BANERJI, J. 
Evidence Act—section 69—" Signature” includes “ Mark.” J. 
ANUATY, 5. 
In a mortgage suit in which the mortgagor, the mortgagee and the — 
attesting witnesses were all dead and the signatures of only one attesting a 
witness and of the scribe were proved and the mark of the illiterate and others 
mortgagor was not proved, Ae/d that under the provisions of section 69 of v. 
Ismail, 


the Evidenee Act it must be proved that the signature of the person 
executing the document was in the handwriting of that person and that S. A. No. 1213 


the word ‘signature’ included the mark of an illiterate executant. 
Girdhari Lal Agarwala, for the appellant. oa | 
; J. 


A. C M. $ } ; Appeal dismissed. 


Agra Tenancy Act, section 202—"“ As the tenant of the plaintif ”— Janu 
“ Plaintiff” includes predecessor in interest of the plaintif. 27 
A mortgaged zemindari property to B. Athen sold it to C, who i. 
redemeed'the mortgage. C brought a suit in the Civil Court for eject- Udho 10 Singh. 
ment of the defendants who pleaded that they held the land as tenants 
of B and had acquired occupancy right, and that the suit was not” 2 A. No No. 327 
5 an : of Biche 
cognizable by the Civil Court. They did not deny C’s title by purchase 
and redemption. The Civil Courts entertained and decided the suit on CHAMIER, J. 
second appeal He/d that section 202, Tenancy Act applied, although the 
“ot 
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defendants did not expressly plead that they were the tenants of the 
plaintiff, inasmuch as they pleaded that they were the tenants of B and 
did not question the facts of the plaintiff being his successor. 

Binoy Koomar Mukerjee, for the appellant. 


Pyarey Lal Banerji, for the respondents. 
B. K. M, Appeal allowed—Suit remanded, 





Succession—]ats—Custom—Exclusisn of daughters. 


Held, that there is a custom of excluding daughters from inheritance 
amongst the Dhai Jats of the Delhi district. 

Gokul Prasad (with him Harendra Krishna Mukerji), for the appel- 
lant. . 

Tej Bahadur Sapru (with him Surendra Nath Sen), for the respon- 
dent. 


“S$, A. P. Appeal dismissed. 





Limitation—Award of arbitrator—Breach of right after award. 


This was a suit for possession of a strip of land. Where’an arbitrator 
had marked off the boundary line between the orchards of the plaintif and 
of: the defendant in 1905 and his decision had been agreed to by the 
parties and where the defendant had encroached upon the land of 
the plaintiff, Aelg that no plea of limitation could be sustained, that time 
would run from 1905, and it was not necessary that plaintiff should prove 
actual possession of the land in question. . 


Motilal Nehru, for the appellant. 
Sundarlal (with him Gu/zarilal), for the respondent. 
S, M. Appeal allowed. 





Execution of decretum Review —Fresh execution aftsr entry of discharge in 
Sull—Tiem omitted in former application subsequently allowed. 


Decree-holder certified payment in full; satisfaction was entered 
and the execution case was struck oft accordingly on 29th September, 
igro. On 6th December, 1910, decree-holder applied for a review of this 
order, stating that a sum of Rs. 1,155 allowed to him as costs had been 
overlooked and omitted in his former application, and praying that 
execution might be allowed in respect of that sum. The court granted 
the application, found that the sum claimed was due and ordered 
execution, Judgment-debtor appealed to High Court on the ground that 
the decree having been discharged in full satisfaction, the court was not 
competent to review its order and grant further execution. Ae/d, that 
as the sum was in justicedue and had by inadvertence been omitted 
in the former application, the lower court was right in interfering and 
granting the application for review. 

I. L. R, r0 Cal., 538 and 5 C. W. N., 627, cited by thé respondent. 

Ł. M. Banerji, (Alston with him), for the appellant. 

Nihal Chand, for the respondent. , 


B. K. M, Appeal dismissed. 


NS ret 


\ NOTES OF CASES. . 3 


Succession Certificate Act, section 20-—-Two certrficates for the same debi January, 17, 
| cannot co-exist, though not granted in respect of the estate of the same —_ | 
deceased person, Mt Hip do Bibi 
On the death of Beni Pershad a Succession certificate was granted Ram Chander, 
to two persons, Musammat Kaunsilla and Ram Chander, jointly. Then FA Eo No 
> . aye > ' a . . 
Musmmat Kaunsilla died and Museminat Bindo Bibi obtained a = yyy of 1911, 
certificate in respect of the estate of Musemmat Kaunsilla, Then she — 
applied for and obtained an extension of this certificate so as to include EI 
those debts for the collection of wbich the first certificate had been doi 
gianted. Then Ram Chander applied for revocation of the extension. 
T he court, applying section 20 of the Succession Certificate Act, revoked 
the extention, on the ground that the first certificate being still in force, 
the second certificate could not be extended so as to cover the debts 
e included in the first. On appeal by Musammat Bindo Bibi it was contend- 
ed that section 20 had no application, in as much as the two certificates 
had not been granted in respect of the estate of the same deceased person ; 
for, the first related to the estate of Beni Pershad, whereas the second, and 
“the extention thereof, related to the estate of Musammat Kaunsilla. Held, 
that the first certificate in Kam Chander’s favour being still in force, no 
second certificate for the same debts could issue. 
Sital Prasad Ghosh, for the appellant. 
Durga Charan Banerji, for the respondent. 
B. K. M. Appeal dismissed, 





. 
Criminal Procedure Code—Section 350—Righkt of accused to have the January, 25, 
wrinesses reheard in a case of transfer-— Waived, if not asserted. — 


Where a case was transferred from one Magistrate to his subord- 
nate officer, after the deposition of the prosecution witnesses had been Cr, Ref No, 22 
recorded, and the accused did not ask the Magistrate to whom the case of 1912. 
was transferred, to rehear those witnesses, Ae/d that inasmuch as the 
accused did not ask the Magistrate to rehear the witnesses as he was 
entitled to do under clause (a) to the proviso to section 350 of the Code 

of Criminal Procedure—it was not illegal on the part of the Magistrate 
to proceed with the case without rehearing those witnesses who had 

already deposed before the other Magistrate. 
A. C M. Record returned. 


TUDBALL, J. 


Hindu Law—Inheritance—Stridhan—Adverse possession--Heirs of the January, 25. 
widow entitled to succeed in default of those of the husband. — 


Certain property belonged to two brothers R. N. and S. N. R. N., MAE 
died in 1884. S. N. died a fortnight later. L, widow of R. N., came into v 
Musammat 


possession and kept adverse possession of it till her death in 1904. 
‘When she died, half the property was entered in the name of plaintiff- Zaa 
respondent as mother of R. N. and the other half in that of defendant- S. A. No. 284 
appellant as widows of R. N’s uncle, In a suit by the plaintift to recover of rg ik. 

the half share im possession of defendant.’ He/d (BANERJI, J.) that 

property having become the siridhan of L, it descended to her heirs and ‘engin 


January, 30. 
Buldatan 
v. 
Muhammad 
Nazir Khan, 
C. R. 106 of 
1911. 
KARAMAT 
HUSAIN, J. 
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in their absence, to the heirs of her husband, and there being no-nearer 
heirs, the plaintiff as mother of R, N., was entitled to succeed. 


G. Sircars Hindu Law, 3rd Edition, 461. 


Trevelyan’s Hindu Law of Inheritance, p. 93. 


Kanhai v, Ari, [1910] L L. R, 32 AIL, 189. 

Ganeshi Lal v. Ajudhia Prasad, [1905] I. L. R, 28 All, 345, noticed. 
A. H. C. Hamilton, for the appellant. 

Pearylal Banerji (for Durga Charan Banerji), for the respondent, 


S. M. Appeal dismissed, 


Agra Tenancy Act (Act IT of roor), section 95—Does not entitle the 
Revenue Court to decide a question of title —Suit in a Civil Court for 
declaration of title not res judicata. 


Four brothers jointly owned certain plots of land. On the death of 
one of them his widow applied to the Revenue Court under section 95 
of the Tenancy Act to be declared a tenant of the holdings of her 
husband. The Revenue Court decided against her. On a subsequent 
suit for declaration and possession by the widow in the Civil Court it 
was pleaded that the decision of the Revenue Court barred the present 
suit as being res judicata. The lower appellate court concurred with 
the first court and held the suit as barred. In second appeal it was 
held that the court below was wrong in holding that the suit was barred 
by res judicata as the Revenue Court had no jurisdiction to entertain 
the present suit under section 95 of the Tenancy Act. 


Bhup v. Ram Lal, 8 A. L. J. R., 1009, followed. 


Gulsart Lal, for the appellant, 
Shafi-uz-saman (for Ghulam Mujtaba), for the respondents. 


A. C. M., Appeal allowed. 


Civil Procedure Code—Suit by paupers for sale—Some mortgagees paupers, 
others noi—No ground for appeal. 


Where one of several mortgagees brought a suit for sale on the bond 
in forma pauperis, and it was argued thit he could not do so, as there 
were other persons also entitled to sue and they were not paupers. 


Held (KaraMaT Husain and TUDBALL, JJ.) that there was no ground 
in the appeal. 


Howard, for the applicant. 
Nemo, for the opposite party. 


SAP *Code confirmed. 


| NOTES OF CASES, _ 5 


Civil revision—G) ounds— Decision wrong in law—/urisdiction., 

A decree was passed against several joint tortfeasors. The decretal 
money was realised from some of them, who, thereupon, sued the 
others for contribution. The first court dismissed the suit. The lower 
appellate court, holding that the suit lay, remanded the case. Defendants 
applied in revision against the remand order. At the hearing of the 
revision a preliminary objection was taken that there was no ground for 
a revision. The reply was that the question whether the suit lay at all 
was a question of jurisdiction, for if the suit did not lie, the court had 
acted without jurisdiction in entertaining it. Æeld, there was, no ground 
for revision. I, L R, 25 All, 509, referred to in argument. 


Balram Chandra Mukerji, for the applicants. 
Govind Prasad, for the opposite party. 


B. K M. l Application rejected. 


~ Civil Procedure Code—Order 17, Rules 2 and 3—Order of dismissal of suit 
on failure to nominate guardian ad litem to a minor defendani— 
Whether appealable, 


The plaintiff, on an adjourned day of hearing, failed to nominate a 
guardian ad litem toa minor defendant for which he was allowed time. 
His suit was dismissed, presumably on the merits as it appeared from 
the jgdgment, but there was no decree framed as defined in the Code. 
Held, that the suit was not dismissed on the merits, but in consequence 
of the default of the plaintiff, and, as such, there was no right of appeal to 
the District Judge, and consequently no right of second appeal. 

Zeid further, that the order of the Munsif was so clearly wrong in 
‘dismissing the suit, because the plaintiff failed to nominate a- guardian 
that the petition of appeal was a fit one to be treated as an application 
in revision. 

ACM. - l Appeal dismissed, 


Criminal Procedure Code, sections 289, 292—Sesstons triai—Practice— 
2 Right of reply. È 

At the trial of King-Emperor v. Mount Stephen, under section 302, 
L P. C,, before RICHARDS, C. J., and a jury, Counsel for accused showed 
certain documents to various witnesses during cross-examination. In 
some instances the documents were produced to contradict the witness, 
in others they were shown to the witness with the object of getting him 
to prove the document. The documents so produced were put on the 

„record and marked as exhibits. 

Heid, that the putting in of such documents did not give the Crown 
the right to reply. 

G. P. Boys (with him G. W. Dillon), for the Crown. 

C. Ross-Alston (with him Ewing), for the accused, 
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CHAMIER, J. 
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Original rial 


RICHARDS, C.J. 


March, 23. 
Krishna Sah 
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15x of 1911, 

KARAMAT 

HUSAIN J. 


March, 25. 
Prohet 
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132 of 1911. 
KARAMAT 
HUSAIN, J. 
TUDBALL, J. 


March, 25. 
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KARAMAT 
Husain, J. 
TUDBALL, J. 


6° NOTES OF CASES. 
Section 13 of Act IIT of 1867 (Public Gambling Act)—Shop, whether a 
public place. 

Where seven persons were found gambling in a shop belonging to 
one of them and were convicted under section 13 of the Public Gambling 
Act,—it was eld that a shop owned by a private individual was not a 
public place within the meaning of section 13 of the Act. 


A. C. M. Reference accepted. 


$ 


An order revoking an order of reference to arbitration before the award— 
Whether revisable by the High Court—Section 115 of the Code of 
Civil Procedure. 


Where 4 case was referred to arbitration by a Subordinate Judge, 
but before the award was made, on the application of the defendant, 
the Judge revoked the order of reference and ordered the case back to 
its own file on the ground that the arbitrator’s son was indebted to the 
plaintiff. Zeid that inasmuch as the order revoking the reference to arbi- 
tration did not amount, in any way, to a decision of the suit, no revision 
lay under section 115 of the Code of Civil Procedure. 

Surendra Nath Sen, for the applicant. 

Syam- Kishen Dar, for the opposite party. 


ACM Application rejected, 





Application for the transfer of a decree from one court to another— 
Whether a step in aid of execution. 


A simple money-decree was obtained on December 4, 1896. After 
several applications for execution an applicatiom for the transfer of the 
decree to another court was made on December 2, 1898. The application 
which gave rise to the present appeal, was filed on February 15, 1909, 7 e. 
more than twelve years after the date of the decree. The judgment- 
debtor resisted the application as time-barred and the decrée-holder 
contended that it was in continuation of the application for transfer, and 
as such, was well within time. Æeld that an application for execution of 
a decree cannot be in continuation of an application for transfer which 
was not a step in aid of execution. 


E. S. A. 974 of 1911, decided on 11th March 1912,—followed. 


Nilmonee Singh Deo vy. Biveshwar Banerji, |1889] L L.R 16 Cal., 
744. , 


_ Suja Hussain v, Minohar Das, [1895] I. L. R., 22 Cal, 92 I, referred 
“to, eo TS 


Guigari Lal, for the appellant. 
G. W. Dillon for the respondent. 


A. C. M. Appeal dismissed. 
E 
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Suit on a mortgage bond in favour of one whom the Court finds tobe a 
benamidar of the plaintif—Payment of mortgage money to the real 
morigagee—A good discharge. 

Suit on foot ofa mortgage. Appellants were made parties as pur- 
chasérs in possession of the mortgaged property, The mortgage was 
made in favour of Tori Ram whom the plaintiffs alleged to be his Jenasmi- 
dar. Tori Ram’s son was made a party to the suit, and in his defence 
he claimed the mortgage, The first court held the allegation of the 
plaintiff to be correct and Tori’s son submitted to that decree. The fact 
of the mortgage was not disputed. Æeld, that the appellants’can get a 
good discharge from the plaintiff in the event of their paying off the mort- 
gage debt. 

e Jogindra Nath Chaudhri and Satya Chandra Mukerji, for the appel- 

lants, 

Motilal Nehru and Jogindra Nath Mukerji, for the respondents, 


Appeal dismissed, 


Provincial Small Cause Court Act—Act IX of 1587 —~Section 25—-Revision 
Jurisdiction of the High Court. 


A brought a suit against B in a Court of Small Causes. In proof of 
his caéé he produced Øs statement in a previous case without prov- 
ing that that statement was B's. He also produced a statement of 
account which though admitted by B, was held to be concocted in that 
suit, That court decreed the suit. edd, that under section 25, Act IX 
of 1887, the revisional powers of the High Court were much wider than 
under the corresponding section of the Civil Procedure Code, and on 
consideration of the circumstances of the case, Ae/d that it was one for 

"interference. Mc Carron v. Welti, (igo4] I. L. R., 27 All, p. 192; Turner 
v. Jagmohan Singh, [1905] I. L, R, 27 All, p. 531; Poona City Muni- 
cipality v. Ramzi Raghunath, [1859] L L. R, 21 Bom,, p. 250, referred to, 


Shyam Kishan Dar, for the applicant 
* Hokan Lai Sandal, for the opposite party. 
Order reversed. 





Limitation Acit—Section 19—Acknowleagemeni—Khewat signed by per- 
sons authorised by the mortgagee—Suit for redemption of a morigage. 


Suit for redemption of a mortgage. Defendants mortgagees pleaded 
limitation. The plaintiff stated that the mortgage had been acknowledged 
within the period of limitation. The acknowledgment took the form 
of the signing and verification of a KAewat in which the predecessors in 
title ofthe defendants were entered as mortgagees. The Khewat was 


signed on their behalf by those authorised to sign Khewats. Held, 


3 ° 


January, 8. 


pauna 


Ganga Ram 
v. 
Sobha Ram, 


F, A. No. 262 
of 1910 


RICHARDS, C.J. 
BANER]I, J. 


January, 16. 


Civ, Rev, 91 of 
IQII. 


TUDBALL, J. 


January, 16. 


— 


Narain Das 
j Ve 
Bachi Singh. 


F. A. No. 270 
of 1910. Ja 


- Ric Sy 
BANERJI, J. 


January, 26. 


Mahant Jaideo 
Das 


UV, t, 
Bhagwandin. 


S. A. No. 1025 
of 1911. 


—— 


GRIFFIN, J. 


February, t 
Muhammad 
Ismail Khan 
v. 
Musammat 
Rashid-un- 
nissa. 


E. S. A. 
No. 670 of 1911, 


—— 


KARAMAT 
HUSAIN, J, 
TUDBALL, J. 


February 7. 


Md. Yusuf 
Husain 


v. 
Hajira Begum. 
Civ. Rev. No. 
94 of I9I1. 


KARAMAT 
HUSAIN, J. 


a DEALL; Je 
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those authorised to sign the AAewat must be held to be authorised to 
give such acknowledgment as the KAewat which they verified contained. 
Tej Bahadur Sapru, for the appellant, 


A. P, Dube, for the respondent. 
Appeal dismissed. 


Tenancy Act—Section 50—~Remission of rent in a revenue free village by 
: Collector— Whether legal. 


Suit for arrears of rent of 1315 Fasli by a plaintiff who is the holder of 
a revenue free village. Under Section 50, clause 2 of the Tenancy Act, 
the Collector sanctioned the remission of rent for that year owing to a 
famine which then prevailed. e/d, that there was nothing in section 50 
of the Tenancy Act which showed that the benefit of that section dtd 
not extend to tenants in occupation of holdings in a revenue free village, 
and that the Collector having sanctioned the remission, no Civil or 
Revenue Court could question it. 


Damodar Das, for appellant. 
Appeal dismissed. 





Execution of decree—Application beyond time—Decree-holaer misled by 
the figure mentioned in the decree—Bona fide mistake. 

In an execution case, in which the sum claimed was Rs. 1,613-2-6, the 
appeal was filed in the court of the District Judge beyond time but was 
supported by an affidavit showing the cause of delay. The affidavit 
sowed that owing to the figure of Rs. 5,370-3-0, appearing at the com- 
mencement of the decree prepared, he was misled and thought the appeal 
lay to the High Court. This mistake was bona fide, and as soon as his 
Vakil discovered it, he filed an appeal to the District Judge, Held, the 
affidavit showed that he made a dona jide mistake, and therefore there 
was sufficient cause for admitting the appeal beyond time. 

Motilal Nehru, for the appellant. 

Nawab Muhammad Abdul Majid, for the respondent, 


Appeal allowed. « 





Civil Procedure Code— Order ar, Rules 89 and 90—Jurisdiction—A ppli- 
cation under Rule 39 cannot be treated as application under Rule go, 


A decree was obtained by 4 against B & C, widows of Z D, E & F, 
the children of Z, sued 4 for a declaration that their shares were not 
liable to sale in the execution of the above decree. ‘The court gave the 
declaration, asked for conditional upon the plaintiff paying a certain 
sum of money. Default having been made in payment of the above 
sum, inspite of time being allowed by the court for that purpose, 4 exe- 
cuted his decree, put up the property (the shares’ of D, Æ & F) to gale 
and purchased it himself. D, under Order 21, Rule 89, Civil Procedure 
Code, applied for the setting aside of the sale, but the amount she deposited 

e 
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was much less than the amount mentioned in the sale proclamation and the 
Ist court rejected the application. The lower appellate court treated that 
application as one under Order 21, Rule go, Civil Procedure Code, and 
holding that there was material irregularity causing substantial injury set 
aside the sale. Ae/d: the Court had no jurisdiction to treat the appli- 
cation under Order 21, Rule 89,as one under Order 21, Rule 90. eld 
further, that there being material irregularity required under Order 21, 
Rule go, and the amount deposited being less than the amount men- 
tioned in the sale proclamation, the application made by D was properly 


, rejected. 





Provincial Small Cause Court Act 1X of 1887—Section 35— Whether 
an appeal lies, 
A suit was filed in the Small Cause Court side of the court of Subordi- 
* nate Judge of Jhansi, The Subordinate Judge, who had Small Cause 
Court power, was transferred, and the District Judge held charge of 
the current duties of the Subordinate Judge’s office. When another 
Subordinate Judge was appointed, he was not vested with Small Cause 
Court powers, Under orders from the District Judge, all the cases pend- 
ing in the Small Cause Court were transferred to the new Subordinate 
Judge who tried and decided the present suit. The District Judge 
on appeal held that no appeal lay. e/d, the suit could not be said 
to have been transferred from the District Judge’s court to that of the 
Subordinate Judge as the suit was not pending in the District Judge's 
court? he only held charge of the court of Subordinate Judge. Under 
section 35 of the Provincial Small Cause Court Act the suit should be 
deemed to have been tried as a Small Cause Court and hence no 
appeal lay. 
Harendra Krishna Mukerji, for the appellant, 
Appeal dismissed, 


Order of the Municipal Board as to the closing of a door disregarded— 
Previous prosecution and conviction no bar to a subsequent prosecution 
and conviction, 

In 1909, one Gajadhar obtained permission to erect a building in 





v accordance with a plan deposited in the Municipal office. Ou inspection 


* it was found to be not in accordance with that plan. He was ordered 
to make the necessary alterations to a door which he failed todo. He 
was prosecuted and fined. Gajadhar was again prosecuted for disobey- 
ing the order, asking him to removea drain, a staircase and a porch, 
and also for disobeying a fresh order to close the door complained of 
in 1909. He was again convicted. eld, that what the Board might 
have done was to have taken steps to havea fine inflicted on Gajadhar 
for everyday for which he failed to comply with-the previous order of 
the Board, and jhere was nothing to prevent the Board from prosecuting 
Gajadhar again in respect of the door. 


Girdharilal Agarwala, for the petitioner. 
Record returned, 


March, 6. 


Ghulam Husain 
v. 
Nohre. 


S. A. No. 191 of 
I912. 


l 


BANERJI, J. 


UV 
Gajadhar. 
Cr. Ref. No, 
89 of 1912. 


—e 


CHAMIER, J. 


March, 23. 
Chattar Singh. 
Reference No. 

152 of 1912. 

KaRAMAT 

HUSAIN, J. 


April, 3. 
Raghbubar 
Dayal 
init Yr 
Jagat Narain, 


S. A. 610 of 
1911. 


RICHARDS, C.J. 


TUDBALL, J 


April, Ir. 
Shambhunath 
v. 
Asbarfi Lal. 


S. A, No. 884 
of 9IL 


e 


CHAMIER, J. 


a eA 
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Complaint under section 107 of the Criminal Procedure Code-=Frivolous -= 
` Whether compensation under section 250 of ihe Gode legal, 


Where a Magistrate ordered a complainant under section 107 of the 
Criminal Procedure Code to pay Rs, 10 as compensation to each of the 
persons proceeded against, under section 250 of the Code; /e/d that an 
order for compensation under section 250 could only be awarded where 
the complaint was made with respect to an offence committed and that 


a complaint under section 107 of the Criminal Procedure Code yas not, 
such a complaint. 


ACM Reference accepted, 


Pre-emption—Wajib-ul-arz. ° 


In a suit for pre-emption where the plaintiff based his claim as an 
arrangement between the co-sharers evidenced by a wajib-ul-arz verified 
in 1909—a date subsequent to the date of the sale-deed the subject- 
matter of the suit. Held, in the absence of any other proof or of any 


proof of an earlier contract that the plaintiff could not succeed on the 
evidence of the wajtb-u/-ars alone. 


Gulzari Lal, for the appellant. 


Govind Pershad,(]. N. Chaudhri with him), for the respondent. 
. 


8. M. Appeal dismissed, 


Execution of morigage admitted—Evidence as to payment of consideration 
by plaintiG-——Does noi shift the burden of proving wart of consider ition 
from defendant to the plaintif 


In a suit on foot of a mortgage against Asharfi Lal he did not, deny 
execution of the deed but pleaded it was without consideration. The 
deed contained an admission of the receipt of consideration, and the 


` burden of proving’ that it was without consideration was on the defen- 


dant. The plaintiff, however, chose to put all their evidence at once without, 
reserving their evidence regarding the passing of consideration. The 
lower appellate court found that the plaintif did not prove consideration 
and dismissed the suit. Held: that the fact that all the evidence was 
put by the plaintiff, which is a course expressly permitted ‘by Civil Proce- 
dure Code, Order AVI, Rule 3, did not transfer the burden of proof to 


them nor does it show that he undertook to prove consideration indepen- 
dently of the admission. 


Piarey Lal Banerji, for the appellant. 


Tej Bahadur Sapru and Durga Charan Singh, tor the respondent. 


Lssue remitted, 


oa ws 
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Tenancy Act—/urisdiction—Status of tenant. April, IL 


The question whether a person is a tenant-at-will or an occupancy Ajudhia Singh 


tenant, is one respect of which a suit can be brought under the Tenancy ath 
Act and the decision is reserved exclusively for the revenue court. Jagar } 
Ghulam Mujtaba, for the appellant. S. A. z 0.775 of 
R. K Sorabji, for the respondent. — 
CHAMIER, J. 
Appeal allowed. 
Revision—Small Cause Court Act, Schedule T1, Article 8. - April, 13. 
Where, in a suit for ground-rent, a revision had been filed against Pooran 
the appéllate decree of the court below. 
Hakim Muham- 


Aedd ona preliminary objection being taken by the other side that 
np revision lay, inasmuch asʻan appeal lay in the regular course, the 
suit being not of a Small Cause Court nature under the provisions of 
article 8 of the second schedule of the Provincial Small Cause Court Act. petal 

A. H. C. Hamilton, for the applicants, i Procorr, J. 


Shafi-us-saman, for the other side. 


mad _Husain, 


C. R. Ne No. 13 
of I9IL 


S. A. P, f : Revision rejected. 


“Res judicata—Question relating to rate of rent—Not barred by judgment April 17, 18, 


in former suit. 
: 1912, 
Where in a previous suit for profits by one co-sharer against another, — 


the rate of rent, was decided, it was held that ina subsequent suit between Joti F enad 


the same ‘parties litigating as landlord and tenant, the question of the rate Gobind Sahai. 


of rent was not barred by the principle of res judicata. . — 
Mohan Lal Sandal, for the appellant. . S, pret ot 
Parshottam Das Tandon, (for Rama Kant Malaviya), for the respond- K ARAM AT 

ent, j HUSAIN, J. 
kai TUDBALL, J. 


Appeal decreed—Cause remanded. 


Limitation Act section, 5—Not applicable to aia! for execution of April, 79. 
decrees. 


. Bhola Ahir 
Bhola obtained a decree for money. He was afterwards sentenced 


Y. 
to over § years’ imprisonment. On coming out of jail he applied for Bhagelu. 
execution of his decree, claiming the benefit of section 5 of the Limitation E. s. A. 


Act, Held, that section 5 did not apply to applications for execution of No. 271 of of 1912, 
decrees. è 


PIGGOTT, J: 
L. MM, Banerji, for the appellant, - ; . 
RKM Appeal dismissed, — 

4 a 


| 


12 NOTES OF CASES, 
April, 22. Sub-mortgage—Suit for sale by mortgagee, 
Muhammad In a suit by a sub-mortgagee for a declaration that his mortgagor—the 


Ahmad Said original mortgagee—was not entitled to bring the mortgaged property 
Khan to sale without paying the amount due to him. 


v. 
Hata Held, that he was entitled to bring the suit and seek the declaration 
Khan as the mortgaged property was the oniy security he had for his debt. 


F. A. 54 of 1911. Pearylal Banerji (for Muhammad Ishaq), for appellant. 


e—a 





RıcHARDS, C. J. Shafi- uz-zaman, for respondent. 
BANERJI, J° 
i S. M. Appeal dismissed, 
i , April, 27. Mahomedan Law— Pre-emption—Shafi-khaleet. 
Musammat Defendant No, 1 purchased a house from defendant No. 2, Both 
Rukaiya Begum A : ; ` SY 
De the parties were Shiah Mahomedans. This was a suit by the plaintiff— 


Musammat a Sunni—for pre-emption of the house sold on the ground that she was a 
Deas Shafi-khaleet and that the defendant No. 1 being a Shiah, was bound by 
sani her law which, under the circumstances, did not give her any right of 
S. A. 750 pre-emption e/dona finding by the lower appellate court that water 
of 1911. from the house of defendant No. 1 discharged into the disputed house, 
ain and that both opened on to the same lane, that the plaintiff could not 
: invoke the Shiah law to preclude the defendant No. 1, and then claim 
: herself under Sunni law, and that both the pre-emptor and the vendee 
being Shaji-khaleet, the suit was rightly dismissed by the lower appel- 

late court. 


Jag Deb Singh v. Mahomed Afzal, [1905] 32 Cal, 982, cited for 
appellant. 


-CHAMIER, J. 


Ghulam Mujtaba (A. E. Ryves with him), for appellant. 
Shamnath Mushran (for Mohan Lal Nehru), for respondent. 
S. M. ; Appeal dismissed. l 


May, 6. Hahomedan Law—Pre-enmplion—Right to possess, 


Shah Held, that a person, who has only a right to claim possession of a 
Mohammad Share of any property on which he bases his right to pre-empt, is not 


eee entitled to pre-emption. The passage quoted from Hedaya in Sakina 
— Bibi v. Amiran, [1888] I. L. R, ro All., 472, at 477, referred to, 
S, A. No. 474 of 
1911. _ Muhammad Ishag, for the appellant. 
** KARAMAT Shafi-us-saman, for the respondent. 
Husaly, J. ‘ 
. -7 Appeal allowed. 
e 
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Mortgage—Construction of document. 


In an usufructuary mortgage there was a stipulation, “agar késh 
bich gabsa dakhal murtahen, ham mugiarn yah warisan kamare kuchh 
taarrus yah musahimat karen” then the mortgagee would be entitled to 
recover the mortgage money by sale of the mortgaged property. The 
mortgagors. prevented the mortgagee from taking possession of the 
mortgaged property at all, The mortgagee brought a suit for sale, 
Held, that the morgagee was entitled to do so under the stipulation, 
which would apply not only to interference with possession once obtained 
but also to obstruction of possession from the outset. 


Govind Prasad, for the appellants. 
M. L- Agarwal, for the respondents. 
B. K.M i Appeal dismissed. 


Civil Proceduré Code (1908), section g2—Does not apply to a suit for 
accounts belween the co-trustees inter se. 


The ‘income of a certain temple, after defraying the expenses of 
worship, maintenance, etc., was to be divided among certain Pandas who 
were in charge of the temple. The Pandas appointed some, from 
amongst themselves, to carry on the work and management of the temple 
on behalf of them all. The appointed managers did not render accounts, 
and a suit for accounts was brought against them.by some of the other 
Pandas, There was no allegation of misappropriation or breach of trust, 
Held, that section 92 of the Civil Procedure Code (1908) did not apply to 
such a suit for accounts among the trusteees infer se. 


I. L, R, 16 Bom., 626, cited by the respondents. 
Sundar Lal and Vishnu Ram Mehta, for the appellants. 
L. M. Banerji, for the respondents. 


B. K. M. i Appeal decreed. 





Right of easement-——A coutsition of right by owner of house but 
not of the site. 


The plaintiffs were licensees of a site upon which they built their 
house over 30 years ago. It was not until 1g06 that they purchased the 
site.” They exergised for over 20 years a right of way to their house 
over defendant’s land. The defendant recently built a wall which inter- 
fered with the right of way The plaintiffs brought a suit for demolition 


May, r6. 


Udit Ram 
and others 


A 
Paramarth Rai 
and others. 


S. A. No. 983 of 
I9IL 


KARAMAT 
HUSAIN, J. 
TUDBALL, J. 


May, 16. 
Reoti Saran 
and others 

CA 
Sohan Lal 
and others. 

S.A. No. 842 
of 1911. 


KARAMAT 
HUSAIN, J. 
TUDBALL, J. 


May, a2. 
Ahmad Husain 
v. 

Ali Jan 
and others, 


S. A. No. 508 
of IgII. 


mee 


of the wall, eld, that the dominant tenement being the house, which datait], 
5 $ 


. 
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belonged to the plaintiffs all along, the fact that the site had not belonged ° 
to them, did not affect their acquisition’ of the right of easement. 
Š Gulsari Lal, for the appellant. - ; 
M. L. Agarwalt and S. X. Dar, for the respondents. 


B. K. M. >- Appeal dismissed. 
Afay, 22. Negotiable Instruments Act—Sections 93, 114, 115—Drawee in case of 
Gopi Nath need not bound to give notice. 
v. The firm of D. C. drew two hundis on themselves.’ The hundis passed 
Nanak Ram. 


into the hands of the plaintiffs, who negotiated them to the firm of G. j 
S. A. No. 1066 N., naming the firm of N. R. as drawees in case of need. G. N, 
of 1911. presented the hundis to D. C. for payment. D. C, did not pay, and 
EG the money was paid by N. R. without note or protest. Within 3 or 4 
Knox, J. : 
KARAMAT days of this payment D. C, became bankrupt. 1o or 11 days after the 
HUSAIN, J. payment the drawees in case of need intimated to the plaintiffs the fact 
: of their having paid the bills. Subsequently, N. R. sent the bills to the 
plaintiffs who paid them.. Plaintiffs then sued on the bills and joined 
N. R. as defendants. The Munsif gave a decree against N. R. also, on 
the ground that through his negligence in not giving timely notice to the 
plaintiffs, they could not recover from D.C. The District Judge reversed 
this decree. On second appeal, Ae/d, that there was no provision in the 
Negotiable Instruments Act which required a drawee in case of need to 
give notice of the fact of his payment on refusal by the original drawee. 


Nihal Chand, for the appellant. 
Tej Bahadur Sapru, for the respondent. 
B. K, M. Appeal dismissed, 


o 


May, 22. Pre-emplion—Custom, extinction of—Single proprietor—Wajib-ul-arz. 


——e 


Suit for pre-emption. Plaintiff produced copies of thé wajib-nl-arzes ` 
Bhondu À : ] f 
prepared in 1860 and in 1870. The first contained an entry which the 
courts below, following I. L R., 33 All., 196, F. B., construed as a record 
s A No 703 of a custom, The second wajib-ul-ars, under the-heading “Custom 
of I9IL regulating the right of pre-emption,” recorded “In my own person I am 
== the sole owner.” It appeared that the sole proprietor then was a Hindu 
RICHARDS, C.J. lady who had adopted a boy and made a gift of a small share to him.. 
TUDBALL, J. fey grid n oo 4 . ie 
The lower appellate court, in dismissing the suit, said, “I would hold 
that when a body of proprietors enjoying a right of pre-emption becomes 
reduced to a single proprietor, the custom becomes extinct if when an 
opportunity for recording its existence occurs, no record is made of its 
existence.” Meld that the plaintiffs suit had been rightly dismissed. 


Sundar Lal (with Tej Bahadur Sapru), for the appellant. 


S. C. Banerji (for Motilal Nekru, with whom Gokul Prasad), for the 
respondent. e 


v. 
Diwan Singh. 


2 


cae i Appeal dismissed, 
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“SURVIVORSHIP. IN HINDU LAW”—]. 


The Judicial Committee of the Privy Council summarise 
the leading principles of the Hindu Law of Inheritance as 
follows :—“ There are two principles on. which the rule of 
succession according to the Hindu Law appears to depend : 
the first is that which determines the right to offer the funeral 
oblation and the degree in which the person making the offer- 
ing is supposed to minister to the spiritual benefit of the 
deceased ; the other is an assumed right\of survivorship.” 
(Per TURNER, L. J., at p. 614, 9, M. I. A. §43). That the above 
statement of their Lordships of the Privy Council cannot pass 
unchallenged appears from several later judgments of the 
Indian High Courts, 

“Though the doctrine of religious benefit,” observe the 
learned Judges of the Madras High Court, “has exercised very 
much influence upon many of the great writers on Hindu Law, 
yet it is now rightly recognised that Vijnanesvara as well as 
most of his followers, put their system ona radically diflerent 
basis.” Balusami Pandither v. Narayana(*); see als» Suba 
Singh v. Sarfaras Kunwar. (?) The extreme and unwarranted 
generalisation that a spiritual: bargain has been at the root of 
the Hindu system of Inheritance, gained currency owing to 
an exclusive attention of our early writers and Judges to the 
Bengal system of succession as shaped by Jimutavahana ; 
but even he does not appear to have built his system upon spiri- 
tual benefit as,his exclusive basis. (See “ Dayabhaga theory 
of Sapindaship in Hindu Law by the present writer. Allahabad 
Law Journal, Vol V., p. 273, and the judgment of MITRA J. in 


Gi) L L. R, 20 Mad., 342. (2) L L. R, 19 All, 215. i 


~ 


“SURVIVORSHIP IN HINDU LAW”’”—}. 


t 


the case of Akshay Chandra Bhattacharya v. Hari Das Goswami 
(1), The doctrine of survivorship which regulates the rights of 
members éuéer sein a joint, Hindu family and which is put as 
the second rule of succession by the Privy Council in the above 
extract is too well established in Hindu Law to receive even the 
slightest displacement ; but it may be certainly asserted that < 
the Hindu Law of the Smrithis knows no such doctrine. 
The Smrithi writers regard land as the main source of susten- 
ance for the family and denounce in very strong terms any 
alienation of the family land which is calculated to diminish 
the resources of the head of the family in providing for its 


maintenance; but ransack the Smrithis how you will, they ° 
refuse to utter any certain sound of a right of survivorship. 
Under the above circumstances it becomes necessary to trace 
the origin and growth of this right which though “ unknown to 
the original texts”, has been such a potent factor in the deve- 
lopment of the law of joint family property. It will also enable 
us to fix the scope and limit the application of the doctrine of 
survivorship to the exigency which called forth its exercise 
and not to extend it to cases not contemplated by those 
commentators and text-writers who have been mainly instru- 
mental in its evolution. One characteristic of Ancient Juris- 
prudence is the persistency with which it denies heritable 
rights to women. This is true of the early law of the Smrithis, 
of the Pre-Islamic law of Arabia and of the Roman law as dis- 
closed to us in the Twelve Tables. Manuin excluding them 
from inheritance gives itas the reason that they are destitute 
of strength and destitute of (the knowledge of) Vedic Texts, 
(are as impure as) falsehood (itself)? (2). Whatever may 
be the soundness of the reason assigned by the Primitive, 
Legislator for their exclusion, it reflects in the unerring 
faithfulness the range of ideas that dominated the minds 
of the legislators of his time. The people of the Arabian 
Peninsula, prior to the advent of Islam, regarded women 
with so much aversion that they used to bury female 
children alive. “In respect of property,” observes Moyle, 
a wife, in Manu, and a child in power were on the same foot- 
ing. “All the wife’s property went to the husband by a 
successio uni versitatitem ; and whatever sfe acquired subse- 


(1) [1908] I. L. R., 35 Cal, 721. (2) Manu, IX, 18. 
a, E e 
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quently, she acquired for him” ('). This denial of heritable 
rights to woman by Ancient law is accounted for by the 
peculiar constitution of society. “The unit of Ancient society” 
as observed by Sir Henry Maine, “is the family” and not the 
individual (2), Property belonged to the family and alien- 
ations which would tend towards a diminution of the 
Family lands were not only distinctly discouraged but posi- 
tively prohibited. Itis with reference to this epoch of 
Family law that the following Smrithi Texts become in- 
telligible :— f 
Braet aaa FATT | 
aed Bi a GaHMA_TH AA: I 
“Sacrificial gains, land, written documents, food, water 
and women are indivisible even to the thousandth degree” 
(8). “No one is master of the inheritance descended from 
ancestors, even when there is partition of wealth, It is 
simply to be enjoyed ; there can be no gift or sale of the same.” 
(4) The legal status of worne1 is very felicitously described by 
Sir Henry Maine as follows :—“In truth, in the primitive view, 
Relationship is exactly limited by Patria Potestas. Where 
the Potestas begins, kinship begins; and where the Potestas 
ends, kinship ends; and here we have,the reason why the 
descendants of females are outside the limits of archaic kinship. 
If a woman died unmarried, she could have no legitimate 
descendants. If she married, her children fell under the Patria 
Potestas not of her father, but of her husband, and thus were 
lost to her own family. It is obvious that the organization 
of Primitive societies would have been confounded if men 
: had called themselves relatives of their mother’s relatives, 
The inference would have been that a person might be subject 
to two distinct Patriae Potestates but distinct Patriae Potesta- 
tes implied distinct jurisdictions, so that any body 
amenable to two of them at the same time would have lived 
under two different dispensations. As long as the family 
was an unperium cu unperio, a community within the com- 
mon wealth governed by. its own institutions of which the 
(1) Moyle’s Institutes of Justinian, 2nd ed, p. 124. 
(2) Maine’s Ancient Law, p. 126. 
(3) Usana cited in the Smrithi Chandrika. 
(4) Vridha-Yagnavalkya, cited in the Smrithi Chandrika. i 
6 
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parent was the source, the limitation of relationship to the 
Agnates was a necessary security against a conflict of laws 
in the domestic forum” (1). It is this view of the Ancient 
conception of the family coupled with the notion that Family 
land should be tied to the Family for its support and perpetu- 
ation that disabled women from inheriting any portion of 
the family estate, When such an early writer as Apastamba, 
mentions the daughter as heir, though he takes care to place _ : 
her last in the list, one is momentarily carried away by the 
impression that a distinct advance has been made in the 
development of woman's right, but a little reflection will show 
that the daughter meant by him was the daughter appointed 
to raise “issue” to perpetuate the lineage of her father. 
Even a chance of the succession of such a daughter, he makes 
it extremely unlikely by making her inherit only on failure of 
the nearest Sapinda, of a spiritual teacher or of a pupil, 


Gaara T: Tee: QUE: aga aay TAN | 
massa garag aAA Areas N 
garar | (3) 
The only other woman mentioned by the early Smrithi 
writers as competent to inherit was the widow. Guatama says 


fustra-awReraa RENAT | 
i ATTA HAM AGATS CAA TAH AAT N 


“Sapindas (blood-relations within six degrees), Sagotras (rela- 
tions bearing the same Gotra) or those connected by descent 
from the same Rishi and the wife shall share with Sapindas 
(the estate) of a person deceased without (male) issue (or an 
appointed daughter) or (the widow) may seek to raise up , 
offspring (to her deceased husband), (A son) begotten on a 
(widow) whose husband’s brother lives, by another (relative), 
is excluded from inheritance (3). But the widow mentioned 
by Gautama was not the widow familiar to the modern Hindu 
Law, but a widow appointed to raise issue to her 
deceased husband. This practice calls to mind a wide-spread 
ancient custom which provided against the extinction of 

(1) Maine’s Ancient Law, p. 149,150. 

(2) Apastamba, p. 2, p. 6, K. 14, S. 2-6. ‘ 

~ (3) Yaugama, Chap. XXVIIL f21-23. 
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the husband’s line by securing that the son so begotten, 
though he might not have the blood of her husbana, 
might still have in lines the blood of her husband’s race. 
The above two contrivances are a monument of that ancient 
feeling that property, especially family-land, should be kept 
within it and should not pass out into a different and stranger 
family. Denial of heritable rights to woman was a necessary 
concomitant of that feeling and hence the Smrithi writers 
beginning with Manu persistently refuse to regard women as 
in any way capable of right of succession. “ Manu, Gautama, 
Vasistha, and Baudayana, says Mr. Ghose, all gave the widow 
only the option to raise issue by Niyoga but no rights of in- 
heritance, Among women the daughter as Putrika had the 
“same rights as the son.” (1) Although women were denied 
heritable rights, still the rigour of the theory that land was the 
land of the family and intended for its support required 
that when some of its male members died, their widows should 
be allotted their portioas of the family-estate for their mainten- 
ance. A verse attributed to Vrihat Manu says, “A widow who 
has no male issue, who keeps the bed of her lord unsullied 
and who strictly performs the duties of widowhood, shall 
alone offer the cake at his obsequies and get his entire share.” 


(aga aai ag: Tas sATA | 
qea qara, ausgaed via = N) 


How this right of usufruct to enjoy the husband’s share 
in the family lands and the growing unpopularity of the cus- 
tom of “appointing a daughter” began gradually to clothe 
the widow andthe daughter ‘not appointed’ with rights of 
inheritance, it is foreign for our present purpose to discuss, 
but what is material to remark here is the utter absence of 
any indication inany Srmithi that sucha right of enjoyment 
was restricted to the separate or self-acquired property of the 
individual lost to the family. “The notion of private pro- 
perty in land and soil,” says Randolph Von Ihering, “is un- 
known tothe Aryan; he recognised only common property.” 
(#). Indeed self-acquisitions, as a source of separate property, 

(1) Ghose’s Hindu Law, Ist ed, p. 95. 

(2) The Evolution of the Aryan, R, Von Ihering, H. Drucke’s transla- 
tion, p. 47. 
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was unknown to the early Hindu Law and to say that the 
widow’s enjoyment of the entire share of her husband applies 
only to the separate property of her husband betrays (only) 
profound ignorance of the historical development of Hindu 
Law. Further, when the customs of Niyoga and the appoint- 
ment of Putiicaputra fell into disrepute, some Smrithi-writers, 
conscious of a change in the popular opinion, omitted the men- 
tion of widows and daughters as heirs ; while others not having 
a clue to such omission, continued the test as given by older 
Rishis. When’ the era of commentators arrived and when 
they had to weave a consistent theory out of conflicting texts, 
they argued that the texts, mentioning the widow as heir had 
reference to the separate or divided property of the deceased 
and not to the property of the joint family of which he was 
amember. To this stage, we have to date the birth of the doc- 
trine of survivorship in Hindu Law. The famous text of Mttak- 
shara, which deals with the rights of father and sons in an- 
cestral property cites a text of Gautama, (which, however, is 
not found in the Gautama Smrithi) to the effect that owner- 
shipis by birth and states that “Property in the paternal 
and grand-paternal estate is by birth.” (1) From this text 
of Mitakshara, later commentators have deduced (the 
principle) that in joint ancestral property there is no such 
thing as succession strictly so called, that the interest 
of co-parceners cannot be ascertained before partition, that 
each is till then entitled to the enjoyment of every part 
of it, and that on the death of a co-parcener his right to a 
share simply lapses to the other co-parceners in the same 
way as the birth of a co-parcener goes to diminish the share 
of the existing co-parceners. The above statement ‘of the Jaw 
of survivorship has received the sanction of the Highest Court 
of Appeal for British India (+). 


S. VENCATACHARIAR, B.A., M.L. 
(1) Chap. 1, Sec. 1, 27. 
(2) See Appovier v, Ramasubbayan, 11 Moore, 75, at pp. 89, 90. 
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INDIAN. 
Sale—Morigage by conditional sale. 

When is a sale not a sale is a conundrum which has 
perplexed judges fora long time. The simple answer is— 
when it is a mortgage by conditional sale. The difficulty lies 
in determining when an ostensible sale transaction should 
be regarded as really a mortgage. As judges cannot make 
new contracts for parties, they have to be guided by the 
intention of the parties at the time of the transaction, and 
the attempt to get at such intention is, on account of the 
rules as to admissibility of evidence.and of the desire of parties, 
for religious, social or other reasons, to cloak the real nature 
of transactions, by no means an easy one. What usually 


happens is that an owner of property transfers it by a deed of - 


absolute sale to a person, who, by a separate deed, reciting 
the sale to himself, covenants, as a matter of grace, indulgence, 
Kindness, or favour, to reconvey the property to the original 
owner on receipt of the consideration paid by him on or 
before a named date. [f one looks at the definition of 
a mortgage by conditional sale in section 58, Transfer of 
Property Act, this will be found to be one of the forms 
which such a mortgage may take; and if the two transactions 
be embodied in one deed, no one would for a moment contend 
that the deed evidences any transaction other than a 
mortgage. The execution of two deeds introduces the 
difficulty. It they be ofeven date, the presumption in favour 
of a mortgage by conditional sale being intended would be 
irresistible ; but where some days (seveninthe case under 
comment) have elapsed between the two, the intention has 
to be gathered aliunde. And here section 92 of the Evidence 
Act puts a serious obstacle. It bars proof, by oral evidence, 
of any agreement between the parties or other statement for 
the purpose of contradicting, varying, adding to, or subtracting 
from, the “terms of a writtten instrument. As subsequent 
acts or condpct of parties, though in pursuance of an 
oral agreement or statement and though they may tend 


to prove it, do not constitute such agreement or statement, 
e d 


Jhanda Singh 
v 


Wahid-un-nissa, 
33 All., 585. 


8 CASES AND COMMENTS. 


there is no reason to exclude proof thereof as showing what 
the parties really understood the transaction to be. In Baksu 
v. Govinda, 1. L. R.,4 Bom., 594, MELVILLE, J., laid down 
the law thus :—“ A party, whether plaintiff or defendant, who 
sets up a contemporaneous oral agreement as showing that an 
apparent sale was a real mortgage, should not be permitted 
to start his case by offering direct parol evidence of such oral 
agreement, but if it appear clearly and unmistakeably from 
the conduct of the parties that the transaction has been 
treated by them as a mortgage the Court will give effect to 
it as a mortgage and not asa sale, and, therefore, if it be 
necessary to ascertain what were the terms of the mort- 
gage, the Court will for that purpose allow parol evidence 
to be given of the original oral agreement.” Law reports 
teemed with cases of more or less doubtful soundness where 
poral evidence has been admitted, until the Privy Coun- 
cil in Balkishendas v, Legge, 1. L. R, 22 All, 149, point- 
ed out the limits for the admission of such evidence to be 
“such extrinsic evidence of surrounding circumstances as 
may be required to show in what manner the language of 
the document is related to existing facts.” This will perhaps 
include acts and conduct of the parties. 


In the case under comment a deed of an out-and-out sale 
was followed, seven days later (no explanation being offered as 
to why there was this interval) by an instrument convenant- 
ing to reconvey the property sold to the transferor on refund, 
by the latter, of the price in nine or ten years. The trans- 
feror was, in the event of refusal by the transferee to receive 
the refund, empowered to deposit the money in the Treasury 
and sue to recover the property, (the covenant being similar 
to that in 22 All, 149, which furnished to their Lordships one 
of the chief indications that the transaction was a mortgage) ; 
and, in the event of non-payment within the time fixed, 
it was declared that he shall have no claim to the property,— 
a declaration found in every daz bil wafa in this country. 
STANLEY, C. J., following the Privy Council decision in Bhag- 
wan Sahat v. Bhagwan Din, I. L. Rọ, 12 All, 387, (in which 
the two deeds were of even date and there was no 
provision for deposit of the price, on refund, in the Trea- 
sury), held the transaction to be an absolute sale. He 


t 
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brushed aside the stipulation as to deposit as being vague, 
also distinguished 22 All, 149,0n the ground that therein 
was a condition of repayment of other sums with the amount 
of the refund, and opined that the suit mentioned was for 
specific performance of the contract to reconvey and not 
one for recovery of the property on redemption. The test 
for determining whether a transaction is a sale.or a mortgage 
was in the words of Lord MANNERS in Goodman v. Grierson, 
12 R. R, 82, laid down to be—“ Are the remedies mutual and 
reciprocal? Has the defendant all the remedies a mortgagee 
is entitled to.” In other words, if there be a right in the 
mortgagor to redeem, there must also be a right in the ` 
mortgagee to enforce payment of the debt, Ghulam Nadi v, 
Neasz-un-nissa, 8 A. L. J. R; 119. Thisis one of those plati- 
tudes which, applied indiscriminately, lead to disastrous results, 
and which are wholly inapplicable to cases of the kind 
under consideration, for if therebe any express covenant 
for enforcement of the payment, no question as to the 
transaction being a sale will ever be raised seriously ; and 
ifthe rule is that the covenant must be -express, all such 


_ cases are put out of Court at once, and 22 All., 149, must be 


taken to have been wrongly decided by the Privy Council. The 
real meaning of the test is that if the documents and the 
surrounding circumstances, evidence of which is admissible, 
show that the right to refund and to recover the property is 
really a right to redeem, tne transaction is a mortgage, the 
mortgagee’s right to enforce payment being necessarily im- 
plied ; otherwise, it is a sale. Mr. Justice BANERJI dissented 
from the view of the Chief Justice, relying on three circum- 
stances of common notoriety, vis. (1) that a dona fide sale with 
a condition of repurchase is very rare in India, the conditions 
of sale and reconveyance'being common in case of mort- 
gages by conditional sale, (2) that Mahomedan forms of 
mortgages are common in this country, and (3) that as Ma- 
homedans are prohibited from taking interest, they resort 
to the device of sale’ with a covenant to reconvey, and there- 
by enjoy the usufruct in lieu of interest. The matter went 
up in Letters Patent Appeal before three Judges, who, relying 
on the unexplained interval of seven days, the fact that on the 
very day on which the ostensible sale-deed was executed 


¢ 
á 2 


Ganga Singh 


v. 
Chedi Lal, 
33 AlL, 605. 
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and also on a later date the parties entered into express 
interest-bearing mortgages, as aslo the fact that each of the 
deeds was fully stamped as conveyances, ruled, and, perhaps, 
rightly, that the parties did not intend a mortgage. It cannot 
be said that the law on the point is in a satisfactory state 
and many of the reported decisions will not bear a critical 


examination. 





Pre-emplion—FProof of custon—Partilion. 
_ The special Bench for hearing pre-emption cases, has given 
another turn to the administration of the law of pre-emption. 
Up to. the constitution of that Bench, the practice has been to 
take it for granted that an entry in a wajib-ul-ars or in wajib- 
ul-arses was per se sufficient proof of the fact recorded therein, 
that is, of a right of pre-emption, and then to construe itas a 
custom or contract, according to the personal view of the parti- 
cular Judge, the leaning, as settled by three Full Bench deci- 
sions of the Court delivered at considerable intervals, being in 
favour of custom. The special Bench does not regard an entry‘ 
in a wafib-ul-arz as, per se, sufficient evidence of its truth,and 
disclaims the practice of considering, in pre-emption cases, 
the sole question before the Court as one of the construction 
of the wazib-ul-arz. On the other hand, it insists on the 
Court trying the real issue, ves, whether the plaintiff has 
proved by sufficient evidence the existence of the right set 
up by him, the entry being some evidence, though not sufficient 


- evidence. With due deference to the learned Judges who 


compose that Bench, this, it is submitted, is ignoring the 
provisions of section 91, Land Revenue Act of 1873, and of 
the Regulation of 1822, and upsetting, a practice extending, ° 
over nearly three-quarters. of a century. 


In the present case, a village, the wazd-sl-arz of which 
conferred mutual rights of pre-emption on the co-sharers, 
was partitioned into three mahals, the wazrb-nl-arg of each 
of which reproduced the old waytb-nd-ars verbatim. The right 
of pre-emption’ was given to pattidar del. The contention 
based on Auserz Lal v, Lal Ram, 1. L. R., 27 All, 602, Sardar 
Singh v. Ijaz Husain, 1. L. R., 28 AlL, 682, and other cases, 
was that partition did not take away the right of pre-emption 


\ existing prior thereto amongst the patizdars of the original 
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deh. The contention was overruled on the short "ground 
that such a custom was unusual and not proved, and that 
the three wajib-ul-arzes did not constitute a contract. 





Ripartan-owners—Rights of, to obstruct or divert stream , 
The head-note of the case, though correct so far as it Baldeo Singh; 
goes, does not clearly bring out the points decided. Shortly, Jugal Kishore, 
the facts were these. A was a riparian owner higher upa 33 Alls gig 
stream which flowed down by lands belonging to various owners 
and eventually through the lands of B. The allegations in 
a suit brought by A against B for damages caused to him 
by the flooding of his lands, were that B had put a hund or 
obstruction on his lands across the bed of the stream which 
had the ‘effect of throwing back the waters of the stream 
on his lands and flooding them. B’s defence was a 
general traverse and a specific allegation that A had by 
artificial means raised the bed of the stream near his 
lands, and that that was the cause of the injury, ifany. The 
real question was whether the bed of stream near A’s lands was 
raised by artificial means, or by natural causes, such as sil- 
tifg, and, in the latter case, whether it was A’s duty to keep 
the channel clear near his lands. The learned Judges gave 
the only possible answer to the latter question, vis. that the 
law did not impose any such duty upon A; it followed that 
if B put`up the dund as alleged in the plaint and thereby 
threw back waters on A’s land, he was liable in damages. 


Specific performance— Transfer to ntinor—Validity. 

In this case a guardian, after having sold his immoveable Ulfat Rai 
property to his minor wards, died, and thie minors sued his Gaia Snik 
legal representatives for recovery of possession of the property. 33 All, 657. 
The question was whether a minor could seek specific perform- 
ance of an alleged ageement in his favour. The Privy 
Council, in a suit against a minor to enforce a conveyance of 
property made by him, ruled that the Indian Contract Act 
made contracts of minors void. The court of first instance, the 
court of first appeal, and a learned Judge of the High Court, 
accordingly, concurred in dismissing the suit. In Letters 
Patent Appeal, two Judges reversed this decision, Another 
Bench of the Migh Court had held that a mortgage in favour 
of a minor was not invalid, see Meghan’ Dube v, Pran Singh, 


e- : ' . 


Harikrishna 
Chowdhiy 


v. 
Venkata Lak- 
shmi Narayana; 
34 Mad., 402. 
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I. L. R, 30 All, 63. The Madras Court ruled otherwise in 
respect ofa sale in favour of a minor, Navakotti v. Logalinga, 
I. L. R, 33 Mad., 312. The Privy Council has now set the 
matter at rest by laying down that, as the minor is not bound 
by the contract, there is no mutuality and there can be no 
specific perfo' mance at the instance of the minor, Sarwarjan 
v, Faklı -ud-din, 9 A. L. J. R, 33. 


Partial partition by transferee of a portion—Aindu Law. 

Except for the special constitution of a joint Hindu family 
and the rule of law that every suit should be as comprehen- 
sive as possible, there is no reason why co-parceners 
should not have partitioned through Court, as they often do 
privately, their property piece-meal, and there is absolutely 
no justification for maintaining the rigidity of the rule against 
partial partitions, when a stranger to the family purchases 
a part of a co-parcener’s interest and seeks to have separate 
enjoyment of his acquisition. His interest does not, like that 
of a co-parcener, extend to anything beyond the subject of his 
purchase, and the net result ofhis suit is to fix, at a parti- 
cular moment, the share of property which corresponds to the 
part bought by him. By this action, hz gives up his claim to 
any possible increment to his vendor's interest. Oa the other 
hand, he may possibly prevent a decrease in such interest and 
thereby gain an advantage. This consideration is, however, 
of no avail, as it is open to a co-parcener to take a similar 
course at any moment. The real difficulty lies in the fact that 
he may alfect the rights between his vendor and the other 
co-parceners, The vendor obviously does not deserve any 
sympathy, for, having sold a partof his interest with his eyes 
open, he must bear all the consequences of his act. The 
co-parceners have their remedy in a suit for partition, should 
they feel aggrieved by the stranger’s action, and, surely, it is 
more in accordance with current notions amongst Hindus that 
a stranger should be kept at a respectable distance than that he 
should be in a position- to interfere with the autonomy of 
the family. On first principles, therefore, there is no objection 
to such a suit. The Allahabad High Court held itt two cases 
in favour of such a suit, one by, and the other against, a 
stranger purchaser, Kam Mohan v, Mulchand,1.L. R., 28 All, 
39, Ram Charan v, Ajudhia, 1, L. R, 28 All, 50, and so did 

y . 
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the Bombay High Court, Murar Rao v. Sitaram, 1. L. Ru 23 


Bom., 184, leaving to the other co-parceners the option of desir- 
ing a general partition, Shiv Murteppa v. Virappa, LL.R., 24 
Bom., 128, The Calcutta High Court was at one time in favour 
of a general partition, Koer Hasmat v. Sunder Das, 1. L. R., 
11 Cal., 396, Parbati Churn Deb v. Ainuddeen, 1. L. R, 7 Cal., 
396, but subsequently modified its view, Radha Kanta Shaha 
v. Bepro Das Roy, 1 C. L. J., 49, Syed Habibur Rasul v. Ashita 
Mohun Ghosh, 12 C. W. N., 640, Uma Sundari Debi v. Benode 
Lal Pakrashi, 1. L. R., 34 Cal., 1026. The Madras High Court 
has vacillated in its view. In Chinna v, Surya, I. L. R, 
5 Mad., 196, Suiramanya v. Padmanabh, I. L. R., 19 Mad, 
267 and Subbarain v. Venkataratnam, I. L. R, 15 Mad., 
254; it was in favour of a suit for partial partition against 
a stranger purchaser, In Ramasami Chetii v, Alagtrisam? 
Chetti, 1, L. R., 27 Mad., 361, there is an odster dictum at page 
366 against such a suit by a stianger purchaser, and-an unre- 
ported case, S. A. 175 of 1905, isa direct ruling to the same 


_ effect. In the case under comment, however, it has ruled in 


favour of such a suit. 
e a 


Civil Procedure Code, section g7—Auction purchaser—Whether repre- 
sentative of judgment-debtor, 


There is hardly a section in the Code of Civil Procedure 
which has given rise to so much conflict of opinion as section 


Nandamuni 
Narayana 
Hyena 


Veerabhadra 
Pillai, 


244 of the old Code, corresponding to section 47 of the 34 Mad., 417. 


present, Take, for instance, the case of execution purcha- 
sers. To make the criticism clear, it is necessary to review 
the scheme of the Code as regards suits and execution 
of decrees. The Code contemplates five stages in a suit, 
vis, (1) up to the final decree, (2) attachment of property 
in execution, where necessary, (3) sale, (4) confirmation of 
or setting aside a sale in execution, and `(5) delivery -of 
possession., Suits for recovery of immoveable property have 
only two stages, (1) and (5). The scheme of the Code is to 
make each stage self-contained and exclusive of the others ; 

that is, the Code contemplates that the defendant can aad 
may raise certain separate objection$ at each stage’ of the suit, 
which he cannot do after that stage is passed. For instance, 
any objection to the validity of the claim as to the saleability 
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of the property sought to be made chargeable must be urged 
before decree; and it is a well-established rule of law that once 
a decree is passed, a court executing it cannot go behind it, 
and entertain objections as to its validity. The only possible 
exception is an objection as to the jurisdiction of the Court 
which passed the decree—a point on which there is consider- 
able difference of opinion, The objections that may be taken 
at the second stage are indicated in Order 21, Rules 58 to 62. 
A third person is not bound to resort to the provisions of 
these rules, but should he do so, the party defeated must bring 
a regular suit under Rule 63, to establish his right. An objec- 
tion that a judgment-debtor can take at this stage is that he 
holds the property attached in trust for others. Section 47 
also entitles him or his representatives to raise questions as to 
the execution, satisfaction, or discharge of the decree, All 
objections that a judgment-debtor can possibly urge against 
sale of his property taking place should be made at this 
stage, that is, before actual sale. Once he allows the sale to 
take place, his only remedies are those provided by Rules 89 
and go of Order 21, that is, a petition to set aside that sale or 
not to confirm it, on one or more of the grounds mentiofed 
in these rules, which brings us to the fourth stage of a suit. 
Looked at from this point of view it becomes immaterial 
whether or not the auction-purchaser is a representative of 
the judgment-debtor or the decree-holder—so far as objections’ 
showing why the property should not have been sold are 
concerned. This was the view of their Lordships of the Privy 
Council in Prosunno Kumar Sanyal v. Kal, Das Sanyal, 
I, L. R., 19 Cal., 83, where a sale was impeached by suit as 
made after adjustment of the decree, The Madras High 
Court in the cage under comment ‘has taken the same view 
as regards an objection that the property was unsaleable, 
As KRISHNASAWI AYYAR, J., observed at p. 420, “the 
auction-purchaser derives his rights from the sale which 
the party to the execution proceeding should not be 
permitted to impeach except by application to the execut- 
‘ing court. .The true principle has been sometimes over- 
looked and the bar to the suit of the judgment-debtor against 
the stranger purchaser or vice versa rested on, section 244 of 
the Code of Civil Procedure (of 1882), the suit being 
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supposed to raise a question between the parties to the suit 
or their representatives. But this latter view appears to me 
to be erroneous. This mistake arises from -a confusion bet- 
ween two ideas. One is that section 244 being a bar to 
setting aside the sale except in a proceeding between the 
parties, the suit against the purchaser is not maintainable 
until it is so set aside. The other is that section 244 bars 
the suit as the purchaser is the representative of the decree- 
holder. It seems to me the former view is correct.” The 
only remedies open at the fourth stage are deposit-of the pur- 
chase money and the percentage mentioned in Rule 89, or an 
application that substantial injury has been caused by some 
material irregularity or fraud in the publication or conduct of 
the sale, and Rule 92 expressly prohibits a suit to set aside an 
order confirming or setting aside a sale. Therefore, up to 
this stage, it is’ perfectly immaterial whether or not one 
regards an execution purchaser as the representative of a 
party toa decree.. The fifth stage, that-is, delivery of posses- 
"sion, is expressly provided for, and it is still an open question 
whether the remedy of Rules 77 to 103 is exclusive or 
alternative, 4. e., whether a person entitled to put in a peti- 
tion under those rules can sue without taking advantage of 
the provisions of those rules. The only other question is 
whether an auction purchaser can sue to recover the property 
bought by him, and in this connection only the question of 
his being the representative of a party becomes material. 


Adverse possession—Cesser of liens 


A. mortgaged with possession certain property to B. for 
Rs, 601 on the 4th of April, 1873. On the 25th of Novem- 
ber, 1878, C, at the request of A, paid off B’s mortgage, and for 
this and a further sum of Rs. 50, £ e„ for Rs. 651, A executed 
an unregistered sale deed in respect of the property in favour 
of C. C obtained possession under the sale and was in posses- 
sion in 1907 when A sued C to redeem the mortgage of 
1873. The unregistered sale-deed did not prove the sale, and 
C’s possession could only be looked upon as that of a lienor, 
on account of his having redeemed B’s charge. This lien was 
alive for 12 years under article 132, Limitation Act., f ¢., up to 

1890, after which C’s possession was without title and 


aad ' 


Samlhu 
V, 
Nama, 
35 Bom., 433- 


Mclnery 
v 


The Secretary of 
State for India, 
37 Cal., 797. 


Jyoti Prasad 
Singh 
v. 
Lachipur Coal 


0. 
37 Cal., 845. 


16 NOTES AND CUTTINGS. 


adverse to A. The only fault in the argument is the appli- 
cation of article 132 to the extinction of a lien. 





~ Leave to sue Secretary of State for India—Amendment to change cause of 
action or form of suit. 

Whatever may be the justification, the rule is well estab- 
lished that when a person intending to sue Government 
has in the preliminary notice required by section 80 of the 
Code of Civil Procedure alleged one cause of action, his 
plaint as actually filed in Court must adhere to that, The 
Calcutta High Court refused to amend a plaint, the cause of 
action alleged in which was negligence, into one alleging a case 
of nuisance. 





Powers of lessees to open mines. 

The only right which a lessee has in the land leased is to 
enjoy it or its use. This naturally excludes abstraction of 
anything from the land, e. g, minerals, which belong to the 
lessor. The fact that the lessee is a permanent tenure- 
holder makes no difference. These are the points decided 
in the case. 5 
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DECEIT—General Requisites and Defences—Where One 
Represents that his Acts are Legal—-A complaint for deceit 
against a director of a corporation set forth no other misre- 
presentation than that the directors declared a dividend, intend- 
ing that the public should regard the declaration as a repre- ` 
sentation that the dividend had been earned, whereas it was in 
fact paid out of capital, contrary to a statute. Held, that the 
complaint sets-forth no cause of action. Ovtinger v, Bennett, 


-129 N. Y. Supp., 819 (App. Div.) 


A representation may be effected by conduct as well as by 
words, provided that it may be reasonably implied from the 
conduct, Collen v. Wright, 8 E, & B. 647. Thus, an order 
for goods implies, by common understanding, an intention to 


_pay for them. Swift v. Rounds, 19 R. L, 527. It by no means 


follows that the doing of an act is an implied’ representation 
of its legality. See Ward v. Hobbs, 4. A. C., 13, 29;3 Q.B. D, 
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150, 163, 165. Whether it isso or not would seem to depend 
upon whether, on the particular facts of the case, it would be 
so understood by a reasonable person. It is true that the de- 
fendant’s intent to mislead has sometimes been treated as the 
determining factor. March v. First Nat. Bank, Hun (N. Y.) 
466. It is submitted, however, that his secret intent cannot 
affect the question whether or not his conduct amounts to a 
statement of fact. If his act was ambiguous, it is not less so 
because he desired that a certain construction be put upon it. 
The question in the principal case would thus be whether, 
on its facts, a reasonable man would take the declaration of 
a dividend as a representation that it was to be paid only 
out of profits—Harvard Law Review. 





EVIDENCE—-CHARACTER—Proof of Reputation of Dis- 
orderly Houses.—In a prosecution for keeping a disorderly 
house, the state introduced evidence of the reputation of the 
house in the community. Held, that such evidence is admis- 
sible. Wilson v. State, 136 S. W. 447 (Tex., Ct. Cr. App.) 


, Much confusion exists in the cases as to what the real 
issue in these prosecutions is, å. e., whether the fact to be proved 
is fame or reputation, or actual habit or character. Martin 
v. State, 56 So. 64 (Ala. App. Ct.). See 2 Wigmore, Evidence, 
§ 1620. If reputation is part of the crime, then certainly 
evidence of reputation is admissible. State v. Thomas; 47 
Conn., 546; Carroll v. State, 111 Pac., 1021 (Okl., Ct. Cr. App.) 
See 1 Wigmore, Evidence, § 78, But where actual habit 
or character is in issue, the authorities divide. Evidence 
of reputation then becomes mere hearsay. However, in a 
majority of jurisdictions, such evidence is admitted. Ju re Fong 

’ Yuk, Brit. Col. 118 ; Drake v. State, 14 Neb., 535. In a very 
respectable minority of states the evidence is logically 
excluded as hearsay not falling within the recognized 
exception to the hearsay rule. State v. Boardman, 64 Me. 
523; Henson v, State,62 Md.,231. In many of these states, 
such evidence is now made admissible by special legislation 
relating to bawdy houses. Code of Ia, 1807, § 4944; Wis. 
Stats, 1898, § 4581 g; Md. Pub. Gen, Laws, 1904, Art. 
XXVII, § 18° These statutes have been held constitutional. 


State v. Haberle, 72 la, 138. The Pennsylvania courts, 
3 
K t 
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while not admitting reputation to prove the character of 
houses generally, make an exception in case of bawdy 
houses. Commonwealth v. Soo Hoo Doo, 41 Pa. Super. Ct. 
249. The reason for this, namely, the difficulty of getting 
witnesses to testify to facts within their own knowledge 
in cases of this nature, is well statedin an earlier Pennsyl- 
vania case. See Commonwealth yv. Murr, 7 Pa. Super. Ct. 
391, 393. The same argument is advanced by text writers 
for such an exception to the hearsay rule. See 2 Wigmore, 
Evidence, § 1620.—Harvard Law Review, 


RAILROADS—LIABILITY TO TRESPASSERS—Who are Tres- 
passers.—Under a working agreement between the defendant 
and a connecting railroad, the latter used the defendant’s 
tracks. The plaintiff boarded a train of the connecting 
railroad without right, and was injured in a collision caused 
by the negligence of the defendant’s operatives. Held, that he 
cannot recover. Grand Trunk Ry. Co. of Canada v. Barnett, 
27 T. L. R, 359 (Privy Council, March 28, 1911). . 


If the plaintiff was a trespasser toward the defendant as 
well as the other company, he cannot recover, since there 
was no evidence that the defendant was wantonly reckless. 
Grand Trunk Ry. Co. v. Flagg, 156 Fed., 359. His status with 
respect.to the defendant depends largely on the agreement 
between the companies, which, not being in evidence, the 
court infers to be a.grant of a right of way by the defendant 
to the other company and all persons lawfully claiming under 
it. This inference seems reasonable and excludes the plain- 
tiff from any right to be on the premises, rendering him a 
trespasser and subject tothe above rule as to recovery for 
injuries. Where two railroads use the same right of way, 
each is liable for its negligence to both the passengers and 
and employees of the other. Hddy v. Letcher, 57 Fed., 115 _ 
Chicago, etc., Ry. Co. v, Martin, 59 Kan. Supr. Ct. 437 ; Grand 
Trunk Ry. of Canada v, Huard, 36 Can. Supr. Cty 655. The 
principal case rightly limits this rule to cases where the 
injured party was rightfully on the property.Chicago Legal 
News, 
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TORTS—INTERFERENCE WITH BUSINESS OR OCCUPATION, 
—Liability for Constraining Plaintiff by Threat of Wrong to 
Break a Contract.—The defendant, an ice manufacturer, at a 
time of great scarcity in the market, threatened to break a con- 
tract to supply ice to the plaintiff, a wholesale and retail dealer, 
unless the plaintiff would break its contract to supply ice to a 
third person. The defendant's motive was a desire to sell to 
this third person. The plaintiff broke the contract with the 
third person, and the latter recovered damages from i. eld, 
that: the plaintiff has a cause of action against the defendant. 
Sumwalt-Ice Co, v. Knickerbocker Ice Co, 80 Atl, 48 (Md.). 


By the weight of authority, the making ofa contract confers 
upon each party thereto a certain right s# rem, so that 
either party has a right of action against a third person who 
without justification procures a breach of the contract by the 
other party. Lumley v. Gye, 2 E. & B., 216; Heath v. American 
Book Co.,97 Fed.,§33.. There would seem to be no logical reason 
why a contracting party’s rights are not equally infringed when 
he himself is coerced to break the contract. Lyneh v. Quincy, 
it Harv. L Rev., 469. Although in the principal case the 
plaintiffs cause of action must arise in a sense from his own 
wrong, in many cases the parties have been held not to be zx 
part delicto where they were not guilty of equal degrees of guilt or 
where one party had exercised undue pressure upon the other. 
Gray v. Boston Gas Light Co., 114 ; Mass., 149 ; County of La 
Salle Simmons, 10 111., 513. Since the court could find that “the 
act of the plaintiff was not voluntary,” the case may. be regarded 
as a novel but logical and justifiable extension of the doctrine 
of liability for wrongful interference with the contract relation. 
° — Chicago Legal News. 


One who orders an article similar to one which he has previ- 
ously purchased is held in S. F. Bowser & Co. v. Marks (Ark.), 
32 L. B. A. (N. S.), 429, to have no right to repudiate the ` 
transaction after the order is filled, and refuse to pay a 
reasonable pri¢e for it, because he intended that the price 
should be the same as the former one, while the price 
charged is higher, where no mention of the price was made 
in the negotiations,—Chicago Legal News. 
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Specific performance of a contract to sell a lot in a tract 
of high-class residence property is held in Cole v. Hunter 
Tract Improv. Co, (Wash’, 32, L. R. A. (N. S.), 125, 
not to be, in the absence of fraud, properly refused on the 
ground of mistake, merely because, unknown to the vendor, 
the purchaser was a negro, and his ownership of the lot will 
depreciate the value of the tract as residence property and 
result in material loss to the vendor.—C/icago Legal News. 


A LAWYER’s Duty.—At a dinner given by the Bar of Eng- 
land to the famous French Advocate Burryer, on gth Novem- 
ber, 1864, Lord Brougham observed “that the first great 
quality of an advocate was to reckon every thing subordinate 
to the interest of his client.” Whereupon Lord Chief Justice 
Cockburn thought it fit to qualify the observation in the 
following terms : 


“The arms which an advocate wields he ought to use as 
a warrior, not as an assassin. He ought to uphold the interest 
of his client per fas and not per ne fas. He ought to know 
how to reconcile the interests of his client with the etzrnal 
interests of truth and justice.” : 


At the Tichborne trial on January 29, 1874, Cockburn, 
L. C. J., referred to the matter again in these words: 


“ We know full well that the freedom of the Bar is essen- 
tial to the administration of justice. We know that it would 
be a fatal day indeed for this country if the freedom of the 
Bar were interfered with. The bar of England, as a high- 
minded and noble-spirited and generous body of men as 
are to be found in the world, would never claim slander as 
one of their privileges or consider its restraint as an invasion 
of their rights. © * * J illustrated the difference between 
the ‘fas’ and ‘ne fas’ of advocacy by the analogous case of 
the sword of the warrior and the poisoned dagger of the 
assassin.”—Chicago Legal News. 





ARTIFICIAL TEETH ARE NECESSITY.—This was an action 
to recover the sum of $40 for an upper plate of artificial teeth 
and a partial lower plate which the plaintiff alleges were 
made for the defendant at her special instance and request 


for her own separate use and benefit, and which were reason- 
. 
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ably worth the sum demanded. One of the defences alleged 
is that the defendant is a married woman living with her 
husband and that she has no separate estate. The only 
question then in dispute is whetner the defendant’s husband 
is liable for the sets of artificial teeth as articles of such 
necessity that he as husband is obligated to pay for. The 
Supreme Court of Wisconsin in passing upon this question 
in the case of Clark v. Tenneson, 130 Northwestern Repor- 
ter, 895, says: “It is a matter of common knowledge that 
artificial teeth are most useful and necessary articles for the 
promotion of personal comfort and health,and that their 
use in this country has attained practical universality. The 
court holds that the facts are insufficient to indicate that 
the wife purchased the teeth on her separate account, so as 
to render her liable therefor instead of her husband, and 
found further that they constituted necessaries which her 
husband was bound to furnish her—Chicago Legal News. 
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* A GUIDE TO THE STATUTORY LAW OF ADMINISTRATION 
TO THE ESTATE OF DECEASED PERSONS IN BRITISH INDIA.— 
By S. N. Subbarama Sastri, B. A., B. L., First Grade Pleader, 
Madura. Pp. xiii, 75` The Law Printing House, Madras, 
Price Rs. 2. ` 


We have already introduced Mr. Sastri to our readers in 
noticing his little book on “the Mahomedan Law of Inheri- 
tance.” He has followed it up by this book which contains 
the maximum of matter in the minimum of space. It is an 
attempt successfully executed, of compressing within the 
compass of sixty-seven pages the statutory law on the subject 
of Administration to the estates of deceased persons “scatter- 
ed over about a dozen enactments.” These comprise, in 
addition to the Indian Succession Act, 1865, the Hindu 
Wills Act, 1870, the Administrator-General’s Act, 1874, and 
the Probate and Administration Act, 1881, and the Succession 
Certificate Act, 1889, with which a lawyer has constantly 
to come into contact, the following Acts of older dates, vzz., 
(1) Regulation No. viii of 1827 of the Bombay Code, (2) 
the Succession Property Protection Act, 1841, (3) the 
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Legal Representative Suits Act, 1855, and (4) the Indian 
Fatal Accidents Act, 1855. The relevant sections of the 
Court Fees Act, the Code of Civil Procedure, 1908, and 
the Limitation Act, 1908, have also been referred to in 
this connexion. The book is very handy and neatly got 
up and will prove of use to practitioners. The price is Rs, 2 
only, which is cheap, having regard to its form as well as 
substané. 





THE INDIAN DECISIONS, (New Series). Allahabad, Vol. 
I, January, 1875, to May, 1880. Madras. The Law Printing 
House. Mount Road, 1911. 


It needs but a few words to recommend this compilation 
to the profession, It is the first instalment, if we may say 
so, of a most useful series, which, as its name indicates, will 
contain the reprint of the decisions of the Indian High 
Courts and the decisions of the Privy Council upon appeal. 
This is the Allahabad section of the series and reproduces 
‘the cases reported in authorized and unauthorized publica- 
tions, chronologically arranged, between the years 1875188. 
The present volume contains an exhaustive subject-index 
and a table of cases, The paging of the original reports is 
kept up in brackets. The book has been dedicated to the 
Legal Profession in India in recognition of ‘their long, uniform 
and unstinted patronage, and we may say without being 
guilty of exaggeration that if the legal profession have ex- 
tended their patronage to the publications by the late Mr. 
Sanjiva Row, whose labours in this direction have been so 
worthily and successfully continued by his nephew, these two 
gentlemen in their turn have placed the legal profession 
itself under an eternal obligation and it is but bare duty 
that the profession has been discharging by contributing 
to the success of the good and noble work undertaken by 
them, 


INDIAN DECISIONS, Old Series, Vol. II. Law Publishing 
House, Madras. a 


We had occasion to review the first volume a few 
months ago. The second volume which has just come out 
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contains some of the Bengal Supreme Court reports, and it 
has been as well executed as the first. 


STEVEN’S ELEMENTS OF MERCANTILE Law. Fifth 
edition. By Herbert Jacobs, B. A., Barrister-at-law, Butter- 
worth & Co., London and Calcutta. 1911, pp. lvii, 602, 58. 
(10s. 6d). 


The book under review has passed through five editions 
and that is proof unmistakeable of the fact that the particular 
student community, for whom it is primarily intended, has 
keenly appreciated its utility and value. The present is the 
fifth edition and like the third and the fourth ones has been 
edited by Mr, Jacobs, who has discharged his editorial func- 
tion conscientiously. The text has been thoroughly revised, 
and in attempting to keep abreast of the successive evolutions 
of the law considerable additions have been made to it. These 
additions should enhance the usefulness of the book. The 
new matter introduced consists of chapters on Companies and 
Arbitrations (by Mr. F. Porter Faussett) andon Stock Ex- 
change Transactions (by Mr. B. W. Devas), and an appendix 
on Patents, Trade marks and copy-right contributed by the 
latter. Weare sure that the book will prove of general useful- 
ness also as an introduction to the law of contracts. 





“ CONVEYANCING.” Being an address delivered by K. N. 
Marphatia, B. A., LL.B., on 2oth August, 1911. Bombay: 
Messrs, N. M. Tripathi & Co., Kalbadevi Road. 


This pamphlet is the outcome of an address delivered 
under the auspices of Articled Clerks’ Association, Bombay. 
It is customary to speak of Madras as the ‘benighted’ Presi- 
dency, but considering the growth and spread of education, 
the charge so flippantly levelled against it seems to recoil 
upon those that utter it. In the department of law 
in particular Madras can give points to every other Presidency. 
Its Law College is an institution of which any country in the 
world may be proud, and whose a/umnz would do honour to 
the highest records of learning and efficiency. Bombay, too, 
has now tried to follow in its wake, and the Articled Clerks’ 
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Association, which has been started, has done very good 
work and bids fair to attain to the level of a highly useful 
and organized institution for the promotion of legal studies 
and the elevation of the character and status of law students, 
And as the first fruits of the splendid work which it has set’ 
to itself we have been presented with the lecture on Convey- 
ancing delivered by Mr. Marphatia on the 20th August last. 
We have glanced through the pages of it and have no hesitation 
in saying that Mr. Marphatia has produced a most informing 
essay. The author has brought an immense amount of 
learning to bear upon the subject and his mode of treatment is 
such that he has made a not particularly interesting province 
of the law of Real Property ‘pleasant reading. We have 
always thought it one of the peculiar merits of a law book that 
its style should compel the attention of the lawyer and the 
layman alike, and it is because some authors forget this elemen- 
tary principle that so few are iuclined to take to the study con 
amore. If the Articled Clerks’ Association goes on as it has 
begun we feel sure that in course of time, like the Council of 
Legal Education in England, it will be the source of a series 
of books which will be studied by all with pleasure and profit, 
We wish this Association every success, and would call upon 
these Provinces to imitate its example and start an Associa- 
tion on similar, if not identical, lines, 


THE 
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EQUITY—GENERAL CONSIDERATIONS. 


Equity, its nature and description.—The word Equity 
has been variously defined and has at different times stood 
for different ideas. To the lay mind the idea that equity 
generally connotes is nothing more or less than that of 
the power possessed by Courts to decide every case ac- 
cording to a high standard of morality and abstract right ; 
for the Court is believed to have the power and duty in 
each case to do justice to the individual parties. The 
Roman jurists described this conception of equity by the 
phrase arbitrium boni viri, and a little consideration will 
make it clear that, if this notion were to prevail, every decision 
would virtually be an arbitration and all certainty in legal 
rules and legal rights would be lost. Such conceptions of 
equity, though helpful enough when no definite rules were 
fixed, are now inapplicable, equity being as much bound by 
settled rules as the common law, and being, in fact, a 
connected though expansible system, based on precedents. 


Courts do not administer natural justice in any particular 
case without regard to fixed or general rules; and the 
impression of the non-lawyer, that the object of equity is to 
set aside rules of law when that becomes essential to the 
ends of natural justice, is not accurate. - But equity seems to 
have acted throughout all time as a compensating principle, ` 
whereby circumstances of justice or hardship have been 
made the reason for mitigating the application of hard and 
fast rules of law. Every true definition of equity must, there- 
fore, be toa great or less extent a history. It must not, 
however, be supposed that the doctrines and rules of equity 


4 
d $ 
t 


` 


26 EQUITY—GENERAL CONSIDERATIONS. 


are arbitrary. They are to a great extent based upon and 
derived from those essential truths of morality or the un- 
changeable principles of rights’ and obligations which have 
a juridical relation with. and application tothe events and 
transactions of society. 


Definition —STory defines Equity Jurisprudence as that 
portion of remedial justice which is exclusively administered 
by a Court of Equity as.contra-distinguished from that 
portion of remedial justice which is exclusively administered 
by a Court of Common Law. AUSTIN gave a similar 
definition and proposed to call equity “Chancery Law.” In 
more recent times Professor Maitland has said that we ought 
to think of “equity as supplementary law, a sort of appendix - 
added on to our code, or a sort of gloss written round our 

.code. Equity was not a self-sufficient system ; at every point 
it pre-supposed the existence of common law.” It therefore 
came to be a collection of appendices between which there 
was no very close connection.(?) 


Origin and History in England.—It is necessary here 
to refer to the history of the rise and growth of Equity 
Jurisdiction in England, because the Indian law purports to 
enact for British India the principles enforced by the equity 
Courts in England, and these principles can never be fully 

appreciated if their history is forgotten. “We have, therefore, 
“even in India to take note of the fact that the common law 
Courts in England could afford only such relief as had come 
to be associated with the various forms of contractual actions 
that they entertained. In the beginning only certain special 
obligations could be enforced by appropriate writs, and even 
later on thé question that a common law lawyer put to him- 
self was, “ Will debt lie, or covenant, or account or assump- 
sit?” ” (3) The common law of England originally concerned 
itself with nothing but procedure in the form of writs of 
-action. It granted reliefs to the aggrieved party by issuing 
writs on the party defendant. The Courts could issue a 
limited number of writs. These were of Debt, Covenant, 
Trespass, Trover, Detinue, ‘and a few others, “ Acco rding to 
the Comman Law, every species of civil wrong was supposed 
(1) Equity, Lect. 2, pp. 18-9. 
(2) S. C. Banerji, Law of Specific Retief, 22. 
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*to fall within some particular class, and for each class an 
appropriate writ existed or was supposed to exist. The 
writ was, in Common Law actions, the first step. Thus, if 
a man had suffered an injury, it was not competent to him 
to bring before the Court of Law the facts of the case, leaving 
it to the Court to say whether the case was one deserving 
redress ; but he had first to determine within what class of 
wrongs his case fell, and then apply for the appropriate writ. 
This system of procedure proved mischievous in this that 
after selecting his form of action, the injured suitor might 
fail from having made an erroneous selection as to the writ; 
and he might also be absolutely without any remedy if the 
wrong done was of a class not referable to any hitherto 
known remedy ”(*). When, therefore, for any reason a person 
was unable to obtain justice in the Common Law Courts 
the practice arose of petitioning the king directly, or the king 
in council, or the chancellor, for relief. The equitable juris- 
diction of the Court of Chancery, therefore, sprung from the 
conception that ‘the king is the fountain-head of all justice,’ 
It was believed that the supreme judicial power rested in the 
Crown and that the law courts exercised an authority derived 
from it. Many early petitions were presented to the king 
merely on the grounds of the poverty and weakness of the 
plaintiff and the power, influence and violence of the defend- 
dant. The rigidity and limited character of the original 
writs, however, and the impossibility of obtaining writs to 
meet cases not strictly within any precedent, later on became 
the principal ground of such petitions. The Chancellor as 
the keeper of the Seal and the Royal Secretary, issued the 
original writs, and to him, therefore, the petitions for relief 
were naturally addressed. In the thirteenth year of Edward 
Ts reign the “statute in consimili casu” was passed to 
remedy the deficiency and inflexibility of the Common Law 
writs by giving the clerks in Chancery power in the framing of 
the original writs, so that they might be adapted to meet all 
cases. In the reign of Edward III the Royal Prerogative 
Grace was delegated to the Chancellor, who made such order 


as he considered to be in agreement with conscience, honesty 
and equity, 


(1) Haynes’ Outlines of Equity, 8, et seq. 
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The frequency of such applications to the Chancellor led « 
to the institution of a regular Court. A definite system of 
procedure grew up and a body of principles was adopted to 
guide the action of this Court. In the reign of Henry VII, 
a distribution of jurisdiction was effected, whereby petitions 
based on the peculiar situation of the parties were relegated to 
the King’s Council, and the Chancellor was left to deal with 
cases based on the inadequacy of the Common Law. Under 
James I, the development of equity passed through a critical 
stage. The then Chancellor, Lord Ellesmere, claimed the 
right to take away from the successful plaintiff at law the 
fruits of his judgment by an injunction restraining him from 
pursuing it in cases where the judgment was deemed to be 
inequitable, This the judges led by Lord Chief Justice Coke 
contested ; but, ona reference to the king, he decided the 
matter in the Chancellor’s favour and the pre-eminence of 
Equity was secured. 


From the time of Lord Nottingham onward the develop- 
ment of Equity asa definite and scientific system of law 
continued without a break, Although styled a Court of Con- 
science, it was judicially declared that this conscience aas 
not natural and internal, but civil and political (7). Conscience, 
therefore, in this connection may be taken to designate the 
common standard of civil right and expediency combined, 
based upon genéral principles and united by established 
doctrines, to which the court appeals and by which it tests 
the conduct and rights of suitors(?), That is to say, itisa 
judicial, and not a personal, conscience. 


Modern Equity.—Thus it would be seen that equity orig- 
inally was the revolt of common sense against the pedantry 
of the law and the trammels of the feudal system ; it gradu- 
ally became a highly artificial and refined body of legal 
principles, and now it is, at the present day, an amendment 
and modification of the Common Law (8). Equity, therefore, 
in English jurisprudence came to fulfil the law, and not 
to destroy it (t). Modern Equity, however, makes no pretence 

(1) Cook v. Fountain, [1676] 3 Swanst., 585, 600, 
(2) 1 Pomeroy, Equity Jurisprudence, § 17, p. 60. 
(3) Underhill, Eguity. 29. 

(4) Maitland, Bguéty, 17. 
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to find a remedy for every wrong for which the common law 
has not provided one; but it makes an effort to meet the 
exigencies of an ever developing society with its manifold 
complexities. Many of the rules of equity, therefore, will 
be found to be of quite a recent date. (') 


A person seeking relief in a court of law claimed relief. 
If his case was good in law, the Court could not deny him 
relief. A person seeking relief in a Court of Equity was a 
petitioner and he humbly grayed for relief. If his cause of 
action was good in equity, relief none the less was a matter 
of grace, and the Court was never bound to grant it (7). With 
the object of effecting a fusion of the separate courts of 
law and equity in England, the Judicature Acts were 
enacted in 1873 and 1875, and they came into operation in 
the latter year. “The old courts were abolished, Chancery, 
Queen’s Bench, Common Pleas, Exchequer, also the Court of 
Probate, the Court of Divorce, and the Court of Admiralty. 
In their place was put a High Court of Justice with a Court of 
Appeal above it. This High Court of Justice was divided into 
five divisions, Chancery, Queen’s Bench, Common Pleas, Ex- 
chequer—that makes four—the fifth being Probate, Divorce, 
and Admiralty. But you should understand that the divisions 
of the High Court are utterly different things from the old 
independent Courts. Certain particular business was assigned 
to each division. Thus, for example, to the Chancery Divi- 
sion was assigned (among other things) ‘the execution of 
trusts, charitable or private, ‘the redemption and foreclosure 
of mortgages’ and so forth. But this is now to be 
` regarded as a mere matter of convenience; the distribution 
of business might at any time be changed without any Act 
of Parliament merely by rules made by the judges, and even 
the divisions of the High Court can be abolished or changed 
without any Act of Parliament by an order in Council, and 
indeed the Common Pleas and Exchequer Divisions were 
abolished by an order in Council of 16 December, 1880, 
But this is not all, for in the second place we must note 
that every judge, to whatever division he may belong, is 
bound to administer in any case that comes before him 


(1), Re Halletfs Estate, [1880] 13 Ch. D., 696, 710. 
(2) Strahan and Kenrick, Digest of Equity, 9. 
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whatever rules our law—taking the term ‘law’ in its widest `e 
meaning——has for that case ; be those rules of common law or 
rules of equity. It is no longer possible for a judge to say to a 
litigant, ‘you are relying on a trust, and this Court can take 

no notice of a trust,’ or ‘this is a matter of pure common 
law and not within the cognizance of a Court of Equity”(?). 
The Judicature Act ot 1873 ended with these words :— 


“Generally in all matters not hereinbefore particularly 
mentioned, in which theré is any conflict or variance: between 
the rules of equity and the rules of the common law with 
reference to the same matter, the rules of equity shall 
prevail.” f 

The object of the Judicature Act was not to alter sub- 
stantive rights, but only to`simplify the procedure by which 
they were enforced. A man being driven backward and 
forward between a court of equity and a court of law, that 
was the evil to which the reform was addressed. ‘There 
was no fusion of law and equity, nor anything of the sort. 
It was vesting in one tribunal the administration of both 
in every case.’ 


Equity and Roman Law.—The growth and functions 
of equity as a part of the English law, as above indicated, 
may be said to have been anticipated by an analogous develop- 
ment of similar notions in Roman Jurisprudence. The 
particular rules of Roman Jurisprudence derived from morality, 
called the law of nature, were termed “ eguztas” from æquum, 
meaning ‘equal’, because they were supposed to be impartial 
in their operation, applying to all persons alike. The Zez 
nature was assumed to be the governing force of the world, 
and was regarded by the magistrates and jurists as having an 
absolute authority. “In its original sense æguitas, æguum 
conveyed the conception of universality, and therefore of 
impartiatity, a having regard for the interests of all whose 
interests ought to be regarded, as contrasted with the having 
an exclusive or partial regard for the interests of some, which 
was the essential character of the old jus civile. At a later 
period, and especially after the influence of Christtanity had 
been felt, the signification of eguitas became enlarged, and 

(1) Maitland, Zgurly, 15, 16. 


EQUITY—GENERAL CONSIDERATIONS. 31 


was made to embrace our modern conceptions of right, duty, 
justice, and morality.” (1) 


_ English equity was, therefore, in many respects analogous 

to the laws of Preetors or magistrates of ancient Rome, which 
were promulgated in the form of edicts, Both were designed 
to modify the rules of another and older system of law without 
recourse to direct legislation, and both became in course of time 
highly organised and very extensive divisions of law., But the 
researches of modern scholars have established that there is 
no ground for supposing, as was at one time believed, that the 
Chancellor in England borrowed largely from the Roman 
Law. Many of the resemblances between the two systems 
can be explained by the fact that they were alike supple- 
mentary systems and the results of importation from current 
morality into the domain of law, to meet the necessity of a 
highly civilized society. 


Equity and Moral Laws.—lt must, however, be borne 
in mind that the moral law as such is not an element of the 
human law, though it is certain that the progress towards 
a® perfection of development in every law consists in its 
gradually throwing off what is arbitrary, formal, and unjust, 
and in adopting instead those rules and doctrines which 
are in agreement with the eternal principles of right and 
morality. It has also to be borne in mind that a very large 
portion of the precepts of morality~are not jural in their 
nature. That is, they do not relate to mankind considered 
` as forming a society or as organised into a state, but only to 
individuals, prescribing their personal duties towards each other 
and towards God, Nor -again does Equity embrace all jural 
and moral precepts which have been made active principles in 
positive jurisprudence. But the expansive tendencies of ‘the 
common or positive law being confined within certain limits, 
and its power to administer justice and to grant the variety 
of remedies needed in the manifold relations of the society 
being incomplete, the English system of Equity is preserved 
and maintained to supply the want and to render the national 
Jurisprudence as a whole adequate to the social needs (?). 


41) 1 Pomeroy, Equity Jur. 11, 12. 
a(2) 1 Pomeroy, of. cit., §§ 63-7. 
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Natural Law and Equity.—Bvt equity is not to be 
identified with natural justice or morality, A considerable 
portion ofits rules are confessedly based upon expediency 
or policy, rather than upon any notions of abstract right ('). 


Equity in India.—Law in what English jurists take to 
be the proper sense of the term, that is, in the sense of a body 
of positive rules of conduct enforcible for the good of the 
State and sanctioned by a severeign command, never had 
any existence in ancient India. Hindu-India does not seem 
to have “ passed beyond a stage which occurs in the history 
of all the families of mankind, the stage at which a rule of 
law is not yet discriminated from a rule of religion” (2). 
But if Equity in its inception is what is referred to in thé 
Sacred Writ as ‘equity and every good path’ and by virtue 
of the like of which the Roman Law precept requires that 
“you deal justly, injure no one, render to every one his due,” 
then there was a good deal of it mixed up with the rules 
which the ancient Hindu law-givers prescribed for the Hindus 
_as rules of personal duties towards each other and ‘towards 
God, Legislative enactment, in the modern sense of the terri, 
there was none in Hindu-India. Commentators and Jurists 
expounded the law either as they found it or as they thought - 
it ought to be. But in their exposition of the law these 
authors had always an eye to the requirements cf the society 
at the time and enunciated and introduced many equitable 
principles. During the Mahomedan occupation of India, 
Hindu Law was under the influence of Islamic Jurisprudence, 
Mahomedan Law itself, whatever may be its main source, 
admitted of yas, that is, rules evolved out of the principles of 
morality, reacting upon honesty and good conscience. Sjtthad 
in Mahomedan law signifies the evolution of new principles. 
There is apparently no bar to the interpretation of the old 
rules and doctrines so as to bring them into accord with social 
progress and the requirements of the times (*), A Mahomedan. 
judge is at liberty to adopt a view consonant with reason (4), or 


(1) 1 Pomeroy, p. 37. 

(2) Maine, Ancient Law, Chap, l. 

(3) Ameer Ali, Mahommedan Law, Vol 1, p. lii (Intro.) 
(4) Sir W. Jones’s Works, Vol IIL, p. 510. 
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consonant with the requirements of the times (1). Much of 
this law is contained in the commentaries of various jurists 
of great fame, They introduced rules of equity in expounding 
the law much in the same way as Roman jurists did of old. 
Since the advent of the English, “a very curious problem 
with reference to equity,” says Sir William Markby, “is being 
worked out in India. We scorn the exclusive maxims of 
the Roman Law, and we emphatically profess to extend 
the protection of law to all classes of the Queen’s subjects 
alike” (3) The Judge was an English lawyer and so was 
the majority of practitioners before him. Personal law was 
to be administered to the litigants when they were either 
Hindus or Mahomedans. The Pandits and Maulvies, who 
were appointed under the law to help the judges in expounding 
the Hindu or Mahomedan Law respectively, often gave 
verdicts which were either contradictory or unintelligible, and 
then there were considerable classes of persons whose legal 
rights with reference to many very important topics were 
either undefined or perfectly unknown. In deciding cases in 
British India, therefore, the judge had often no alternative 
but to resort largely to the equitable principles of English 
Taw. Principles of English equity thus permeated the indig- 
enous systems through two channels, viz. the judge-made 
laws and the enactments of the Indian Legislature. 


It must, of course, be borne in mind that in India there 
never were separate courts administering respectively law 
and equity. Much of what is known as Equitable juris- 
prudence in England and America has been codified in 
British India and forms now part of the Statute Book. 
We need not, therefore, be troubled with any questions of 
conflict of jurisdiction, or with any distinctions between 
estates, and interests which are legal and those which are 
equitable. The Acts of the British, Indian Legislature will 
be found to provide as much for doctrines which are peculiar 
to equity in England as for others which are sanctioned by 
the common law. What an English lawyer will call an ‘equit- 
able’ estate is quite as /ega/ in India, inasmuch as dealt with 
by the statute-law of the country, as any other interest or 

(1) Fatawai Hamadia. 
*(2) Markby, Elements of Law, sect. 124, 
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ENGLISH. 
Bankruptey— Validity of debt to support creditors petition for. 

Our Insolvency Law, like the English Bankruptcy Act, 
requires the existence of a debt to support a petition for 
insolvency by a creditor. The debt contemplated is a sum 
of money for the recovery of which there is no bar in law. 
The argument in the case noted was based on this, but was 
under the circumstances repelled. There, in March, 1903, 
L lent S £1,000 for the purpose of betting ou horse races, 
any profits arising from the betting to be equally divided. 


L then guaranteed an overdraft to the extent of £1,000 at | 


the debtor’s bank. All the money- was lost in betting, and in 
September, 1903, L guaranteed a further “overdraft of 4500, 
in order to enable S to pay bets to that amount which he 
had lost. In 1906, L paid £1,633 tothe bank under his 
guarantees and recovered judgment by default against the 
‘debtor for £3,000. L petitioned to “have S -declared an 
insolvent. It was held that as to the guarantee of £500 to 
enable S to pay a gambling debt which he had lost, the 
transaction was not invalid ; and, also, that as the guarantee 
was given in 1903, and the payment tothe bank was not 
made until 1906, the banking account having been running 
in the interval, the original transaction, even if tainted with 
vice, must be taken to have been wiped out. 








Banker and Customer—Effect of revocation of agency by latter. 

A pays some money into a bank to the account of B, 
whom the bank knows to be A’s agent, upon the condition that 
B shall have power to draw ‘upon the account. Before B 
has drawn the whole of this money, A rightly determines 


In re O'Shea, 
Ex parte 
Lancaster. 

(1911) 2K. B. 
981, C.A 


Societe 
Coloniale 
Anversoise 
I 
London and 
Brazil Bank, 


the agency and revokes B’s authority to draw upon the (191r1)2 K. B, 


account, Acan lawfully call upon the bank to refund to. 
him the balance of money in the account. The bank, in the 
case, knew that A’had paid the money to B's account to be 
Spent by B as A's agent. 


1024. 


Clayton 
v 
LeRoy, 


(1911) 2 K.B., 
1031, C. A. 


The Highlard 
Loc 

(1911) P. 261, 
C. A. 
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Tori— Conver sion— Wi ongful refusal to deliver to rightful owner. 

A purchased a watch from B, and on its being stolen 
from him some years after, gave information of the theft 
to B. The watch after having passed through several hands 
came into the hands of C, who sent it to B for an opinion 
as to whether it was a genuine antique watch. B wrote to 
A and C, telling them that it was the watch which had been 
stolen and enquiring as to their wishes in the matter. A 
did not reply to this letter but treating it as denial of his 
title had a writ in detinue issued against B. A’s solicitor’s 
clerk went to B with the writ inhis pocket and demanded 
delivery of the watch from B, and, on his refusal, served him 
with the writ. It was held that B had not denied A’s title 
to the watch before the issue of the writ, and his refusal to 
deliver it to the clerk, who had no authority from A to demand 
delivery, was not sufficient to give A a cause of action in 
conversion or detirlue. “The authorities show clearly, as 
one would expect, that a man does not act unlawfully in 
refusing to deliver up property immediately upon demand 
made. He is entitled to take adequate time to enquire 
into the rights of the claimant.” Lord Justice VAUGHAN 
WILLIAMS did not agree with this view of the other two 
Lords Justices. 





Contributory negligence—Use of highway, 

Lord Justice VAUGHAN WILLIAMS made the following 
observations in this case :—“ It is clear law that in the course 
of using a highway, whether by water or land, the mere fact 
that one of the persons using the highway negligently, 
unreasonably, or wrongfully obstructs the way, will not 
exonerate another person who is using the highway from 
the duty to take care to avoid injuring the obstructor, and, @ 
fortiori, will not justify the infliction of wilful injury. In each 
of the cases of wrongful or unreasonable conduct which I 
have indicated, the wrongful conduct of those ‘obstructing 
the highway still leaves unimpaired the duty on the person 
obstructed to take care not to injure the obstructor, PARKE, 
B., afther thus stating the law in Davies v. Mann, (10 M. and 
W., 546), said, ‘Were it not so, aman might justify the driving 
over goods left on a public highway, or even over a man 
lying asleep there, or the purposely running against a 

e 
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carriage, going on the wrong side of the road.’ This duty 
may, of course, be limited by the force of surrounding circm- 
stances, It might be that the avoidance of injury to the 
obstructor or his property would involve risk of injury to an 
innocent third person using the same highway, and in such 
a case the obstructed person might reasonably, even deliber- 
ately, run against the obstructor of the highway, or his pro- 
perty, and yet have a good defence to an action brought by 
the obstructor for injury done to his person or property.” 
In the case noted in the margin, obstruction to a public water- 
way was caused by the plaintiffs ketch, the anchor of which 
was dragging. The plaintiff was warned of the danger from 
the defendant’s ship which was about to be launched. He 
could by slipping the anchor remove the ketch, but refused 
to do so because the defendant declined to give an under- 
taking that he would be responsible for the lost of the anchor, 
if lost. The defendant had the option of postponing the 
launching, thereby incurring seroius risk to life and property, 
or of slightly injuring the ketch. He chose the lesser of two 
evils, and was held not liable to pay damages to the plaintiff 
for the injury done to his ketch. 


$a 


Assignment of administration bond—Right of assignee to sue, 


A person to whom letters of administation have been 
granted has to pass a bond as security for due administration 
of theestate. The Court granting the letters of administration 
may assign this bond. The case notéd in the margin lays 
down that the assignee, though bound to hold all moneys 
recovered as trustee for all persons interested in the estate, 
need not sue in a representative capacity, but may simply sue 
in his own name, 

Common law nuisance—Statutory remedy, suit independent of. 

In this case, damages and injunction were granted 
against a Local Authority for converting an intermittent 
street into a sewer, and thereby creating a common law 
nuisance, although the Public Health Act provided a statutory 
remedy in such a case. Another question was whether 
the stream had been turned into a sewer, The facts 
were these. Crude sewage was discharged by the Local 
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Authority into the channel of intermittent stream which 
ran in an old culvert through private land, and then in 
the open air alongside that land to a tidal river, the stream 
itself being tidal up to the point where the sewer entered. The 
local authority had not interfered with the natural flow of 
the stream, which only ran during the winter. In the 
summer, the channel conveyed nothing but sewage with the 
exception of the tidal water with which it was diluted. twice- 
a day. Sewage was deposited on the banks of the.open 
channel to such an extent as to constitute a public nuisance 
when the tide was out, and owing to the defective state of 
the culvert the land was constantly flooded with pent-up 
sewage at spring tides. It was held that the discharge of 
sewage into the channel of the intermittent stream had 
converted it into a sewer, although the natural flow of the 
pure water had not been cut off, 


Will, construction of— Vested and contingent legacy. 


This case is another instance of the ever-recurring question 
whether a legacy is vested or contingent. A bequeathed 
certain shares in a company upon trust, out of the income 
whereof to pay his son an annual sum of £ 3,000, until he 
should attain the age of 26, and, when and so soonas he 
should attain that age, to hold the shares and the accumu- 
lations of income arising therefrom upon trust for his son 
absolutely. There was no gift over. The son survived A 
and died at the age of 23. The question was whether the 
legacy vested in the son at the time of the testator’s death 
or was contingent upon his attaining the age of 26, in which 
case, on his. death at 23, it would pass to the heirs of 
A and not to the heirs of the son. NEVILLE, J., observed 
that the words as to holding on trust for the son when and 
so soon as he should attain the age of 26, if they stood alone, 
would indicate contingency, but the real thing to decide 
was whether considering the gift, and, if necessary, the 
will, as a whole, the reference to the age of 26 was simply 
an indication of the manner and the time at which the 
testator intended that the son should enjoy the benefit con- 
ferred upon him, and not a limitation of the gfft itself. “It 
has been held that the gift of a legacy to a legatee .on attain- 


CASES AND COMMENTS. 39 


e ing a certain age accompanied by a gift of the whole of the 
income in the meantime vests the legacy, notwithstanding 
the contingency imported by the terms of the gift. [Vide 
Proviso to Indian Succession Act, section 107, and Exception 
to section 21, Transfer of Property Act, which enunciate the 
same law for India.] But it has also been held that that does 
not apply where only part of the income is given ; and one 
has to consider the meaning of that rule, for it must have 
had a meaning...... Of course, it might be said that the gift of 
the income in the meantime is one thing and the gift of the 
capital is another, and the fact that the testator intended the 
child to be provided for by the interest of the legacy ulti- 
matety given until the age referred to has been attained does 
not necessarily indicate an intention that if he did not attain 
that age, his represcntatives should have the capital. But the 
Courts have thought otherwise. Now, on what ground has that 
rule been founded ? I think it is founded on this, that there has 
been an indication on the part of the testator to give the whole 
benefit of the legacy to the legatee, notwithstanding the 
provision which prima facie indicates that the capital is only 
to be vested at a particular age. In other words, if every 
-body else is excluded, so that everything will come sooner 
or later to the legatee, it is intended by the testator that he 
should have it, and the reference to the age must then be 
taken as an indication of the time of enjoyment and not as 
a diminution of the amount of the gift.” The learned Judge 
held that the fact that there was no gift over showed the 
testator’s intention that the capital shonld vest in his son, 
since the gift taken as a whole was for his sole benefit. 





Vendor and purchaser— Forfeiture of earnest money. 

The case decides that a deposit paid upon a contract of Hall 
sale of land between vendor and purchaser is in the nature of B sea ell. 
an earnest or guarantee for the fulfilment ofthe contract as [1911]2 Ch, 
well as part payment of the purchase money, and a vendor ia 
obtaining rescission owing to default in completion by 
the purchaser is entitled to the deposit, in the absence of 
any express stipulation to the contrary,—the fact that the 
deposit is in the hands of. a stake-holder being immaterial, 
This is also the law in India, Bishan v. Radhakishan, 1. L. R., 
- 19 All, 489; Bakwdnta vi Vira, I; L. Rọ, 23 Bom., 56. 
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Nature of Quasi-Contractual Relief Applied to Voluntary 
Payments.—That quasi-contractual relief is equitable in its 
nature has been uniformly recognized by the courts. Yet it 
has become almost universal to lay down certain arbitrary 
tests governing such relief. The most striking example is the 
rule that voluntary payments cannot be recovered. It is to be 
regretted that such an expression ever came to be frequently 
applied, for not only are the courts hopelessly confused as to 
what is a voluntary payment, but only too often has the use 
of the words as a solving phrase obscured the true ground of 
the relief given. 


In arecent English case the highway authorities ofa 
parish made some repairs on aroad which the defendants 
were under a statutory duty to make but refused to under-- 
take. It was held that the authorities were volunteers in 
making the repairs and could not recover their expense. 
Macclesfield Corporation v, The Great Central Ry., [1911] 2 K. 
B, 528. 

The cases which have recognized the true equitable nature 
of the problem seem to have arrived at the result that, once 
the primary liability is fixed on the defendant, it is only just 
that he should pay one who has relieved him of it, unless the 
facts show that the payment was made asa gift or was 
unreasonable, and officious. Thus recovery may be had for 
payments made under compulsion of any kind even though 
it does not amount to duress. Acting in pursuance of a strong 
moral duty will be enough to warrant recovery. Doing an 
act which is for the public benefit or in the furtherance 
of which the public has an interest will be sufficient reason 
for recovery even though the motive is also to benefit the 
actor. Where a finder preserves lost property, he may recover 
from the owner for services so rendered. On the same prin- 
ciple a purchaser at an execution sale may recover from the 
debtor if the latter had no title to the goods sbld. But where 


. 
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both.the effect and motive serve only a personal desire, such 
as to save one’s credit when the payment could not have been 
demanded, recovery has been denied. 


Though there is no actual compulsion in the principal 
case, yet it is submitted that the services were not so unreason- 
able as to justify the denial of a recovery. The repair of 
streets is as much to be encouraged, as a public matter, as the 
preservation of lost property. Even though the repairs were 
made to protect the plaintiffs’ position as highway authorities, 
yet that should be no bar to recovery, since their position 
makes it reasonable for them to act. Since they represent 
the voters in the repair of streets, it is as reasonable for them 
to act as it would b e for the voters themselves. And it would 
be difficult to say that the voters of a district were officious in 
repairing their roads. In truth the highway authorities could 
not avoid making the repairs without prejudicing themselves 
and repudiating their duty toward the voters, which exists 
even though legal liability to repair is removed. It seems, 
therefore, that an arbitrary use of the phrase “voluntary pay- 
ment” has led the court to deny reliefin a case where in 
equity and good conscience the defendant should pay.— Har- 
vard Law Review, 

Damages—Measure of Damages—Effect of Resale in Cases 
of Delayed Delivery—The defendant contracted to deliver 
wood-pulp to the plaintiff by the last of November, 1900, at 
25s. per ton. Delivery was not made until July, 1, 1901. Pulp 
was then. worth 42s. 6d. per ton. In November, 1900, it was 
worth 70s. perton. The plaintiff resold the pulp under con- 
tracts, some anterior to the contract with the defendant, and 
some anterior to the date of actual delivery, at 655. per ton 
He then sued for damages caused by the delay. There was 
no question of consequential damages. Held, that he may 
recover only 5s. per ton. Wertheim v. Chicoutimi Pulp Co., 
[1911] A. C., 301 (Privy Council).—Harvard Law Review. 





A correspondent writes to recall an instance in the reign 
of James I. of a judge being assaulted by a prisoner. It is 
recorded in “the strange jargon of Norman French eked out 

“with English and Latin words which was in use in our Law 
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Courts until Oliver Cromwell and the Commonwealth put 
an end to the absurd mixture. The record is as follows : 

Richardson ch. Just. de C. Banc. al Assises at Salisbury 
in Summer 1631. fuit assault per prisoner la condemne pur 
felony qui puis son condemnation ject un Brickbat a le dit 
Justice que narrowly mist & pur ceo immediately fuit Indict- 
‘ment drawn per Noy envers le prisoner & son dexter manus 
ampute & fix al Gibbet sur que luy mesme immediatment 
hange in presence de Court. 

The “ject un Brickbat” and “que narrowly mist” are 


delightful, and will gladden the heart of many a schoolboy. 
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QUESTIONS SET AT THE EXAMINATION oF ARTICLED 
CLERKS, 1905-1911. Published by the Bombay Articled 
Clerks’ Association. 1912. Pp. 1-133. Price three rupees. 


We have already had occasion in a previous issue to notice 
the Articled Clerks’ Association in connection with Mr. Mar- 
phatia’s pamphlet on “Conveyancing”. We have received from 
that Association a small book containing the questions set at 
the examination uf Articled Clerks. The subjects prescribed 
for study are quite comprehensive in their scope, and the 
questions are of sufficient stiffness. We dare say that these 
questions will be found useful by students preparing for the 
Solicitors’ examination. We are forced to say, however, that 
the price is not commensurate with either the size or-the 
purpose of the publication. 





THE INDIAN LIMITATION ACT, WITH NOTES, BASED, ON 
ENGLISH AND INDIAN CoDES.—By Trikanlal R. Desai. B. A., 
LL. B., Vakil, High Court, Bombay, assisted by Rangrav B. 

_Mogre, B. A., LL. B., Vakil, High Court, Bombay. Third 
Edition, 1911. Pp. xxi, 30, 272, xlix, xi. Price Rs. 3-8. 
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Mr. Desai is in the true sense of the term a friend of the 
students, and his labours in the direction of helping them 
are certainly deserving of the warmest commendations. And 
there cannot be a more convincing proof of his popularity 
than the fact that in the course of a couple of years from his 
second edition of the Limitation Act he has placed in our 
hands the third edition of it. The salient points to note in con- 
nexion with the book are—{1) the case-law has been brought - 
down to November, 1910, and Punjab cases are copiously 
referred to ; (2) the bare text of the Act has been separately 
printed for facility of reference ; (3) the notes have been 
arranged under each section and article- with appropriate 
catch-words. We have examined the contents cursorily, and 
we have found the references up to date. English authorities 
have been laid under contribution, and unofficial reports have 
been copiously drawn upon. The reference to the case of 
Dharam Das v. Ganga Devi,is given as “20 All, 773”, the 
volume of the report being obviously a misprint for 29. 
` Again the Full Bench case reported in 30 All, 422, is cited as 
Ram Chandran v. Gaya Prasad, the former name being a 
misprint for Ram Charan Das. A list of corrigenda should 
have been published and the proof-sheets more carefully 
revised. In spite of the abundance of matter the book is 
very handy and the printing very neat. No body will grudge 
the spending of three rupees for a book which is small in 
size but big with matter. Š 





' BRETT'S LEADING CASES IN MODERN EQUITY, ed. 5, 
by J. A. Shearwood and W. G. Hart, LL.D., London, 
Butterworth & Co., rgt1. Pages lxxii, 261, 18. Price 15s. 


Among case-books well thumbed by English law students 
in the past Brett’s “Equity Cases” assuredly deserves an 
“honourable mention.’ Adopting Sir George Jessel’s memor- 
able dictum—“If we want to know what rules of Equity 
are, we must look, of course, rather to the more modem 
than the more ancient cases,” Re Hallet?’s Estate, 13 Ch. D, 
696, 710.—Mr. Thomas Brett in 1887, undertook to illustrate, 
by means of leading cases, the doctrines of ‘modern equity.’ 
‘Older precedents’ were eschewed, the facts of comparatively 
recent precedents were briefly stated, and short headnotes 
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were furnished to them and concise annotations. In the 
course of successive annotations, however, the book became 
overloaded with detail. The present editors have, therefore, 
rewritten the notes. “Our main purpose,” they explain, ` 
“has been to make the work intelligible to students, and 
we have therefore contented ourselves with a reference to 
the decision which seemed most useful to them without 
attempting to incorporate every case- that has been decided 
on the subjects dealt with” They have also regrouped the 
leading cases with a view to making the book a somewhat 
more connected statement of equitable principles as also to 
rendering it more serviceable as a companion volume to the 
treatise on equity which students usually read. The learned 
editors have done their work carefully and well, and though 
the plan of the book has necessarily led to the exclusion of 
what may be calléd classical leading cases, yet one is glad 
to find that the collection is quite up-to-date and includes 
such recent decisions as Noakes v. Rice, Re Nisbet and Potts 
Contract, Burgess v. Booth, and Re Lord Grimthorpe. We 
have no doubt that this old favourite in its present form 
will have a fresh lease of life and be able to hold its own 
against later rivals. 





A PRIMER OF ROMAN Law, by W. H. Hastings Kelke, 
M. A. London, Sweet and Maxwell, Ltd., 1912, Pages viii, 
159. Price $s. < 


Mr. Kelke is well known as the author of a series of use- 
ful law-books for students, and his “ Epitome of Roman Law” 
has already found an appreciative public. The “ Primer” 
is meant to be quite an elementary handbook, elucidating 
by fuller explanations and more copious illustrations the 
simple system of Justinian’s /nstrtutes. There are separate 
chapters dealing with the family, property, universal succes- 
` sion, contract, delict and procedure, and the appendix con- - 
tains notes on words and phrases, with special reference to 
the earlier Roman law. Our LL.B. students may surely 
‘do well to read this convenient title book - before they begin 
their study of Maine’s “ Ancient Law.” 
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TRADE MARKS. 


The general principle on which the Courts exercise juris- 
diction in the case of Trade Marks is that a manufacturer 
who produces an article of merchandise which he announces as 
one of public utility and who places upon it amark by which 
it is distinguished from all other articles ofa similar kind, 
with the intention that it may be known to be of his manu- 
facture, becomes the exclusive owner of that which is hence- 
forth called his Trade Mark. The property thus acquired 
by the manufacturer like all other property, is under the 
protection of the law, and for the invasion of the right of 
the owner of such property the law affords a remedy similar 

„in all respects to that by which the possession and enjoyment 
of all property is secured to the owners. 


The whole law as to “fraudulent” marks on merchandise 
now rests in India on Act IV of 1889, as amended, which deals 
with three different matters, (1) Trade marks, (2) Property 
marks, and (3) Trade descriptions. Of these, the first indi- 

.cates the manufacturer of the goods ; the second their owner; 
the third, their quantity, quality or origin. 

The function of the trade mark is to give the purchaser 
a satisfactory assurance of the make and quality of the 
article he is buying. A trade mark means a mark under which 
a particular individual trades and which indicates the goods to 
be his goods (or those of his successors), either goods manu- 
factured by him, or goods selected by him, or goods imported 
by him, or goods which in some way or other pass through 
his hands in the*course of trade. Further, a name may be 
so appreciated by use, as to come to mean the goods of the 
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plaintif though it is not and never was impressed on the 
goods or on the packages in which they are contained, so 
as to be a trade mark properly so called. In-such a case 
the use of that tradé mark or one so closely similar as to 
be a colourable imitation thereof, as applicable to goods not 
the plaintiffs, may be the means of passing off those goods 
as and for the plaintiffs, just as much as the use of a trade 
mark. The right of exclusive user of a name is, however, not 
an absolute and unqualified right which would entitle the 
owner to prevent another person from using it under all 
circumstances. It is only. when the use of the name deceives 
or is reasonably likely to deceive the public that it can be inter- 
fered with or prevented. The benefits derivable from the 
recognition of the exclusive right of a trader to his 
mark or name are apparent from the consideration that 
it is both a sign of the quality of the article and an 
assurance to the public that it is the genuine product of his 
manufacture, Therefore the use of another’s trade mark which 
though differing from it in many important particulars, would 
be ‘likely to be confounded with it, is fraudulent and illegal. 
It should, however, be observed that section 478 of the Indian 
Penal Code deals with Trade marks and not with cases ana- 
logous to trade marks. Although, therefore, in a civil suit, 
a trader who imitates the ‘ get up’ of the package in which 
another trader sells his goods may be restrained by injunction 
from so doing; the ‘get up’ does not constitute a trade mark ` 
under the section. 

Ordinarily the infringement of a trade mark is rather a civil 
than a criminal wrong, but as civil proceedings may require 
much time and expenditure to bring them to a conclusion, the 
legislature in its anxiety to protect trade, has allowed of 
resort to the criminal courts to provide a speedy remedy in 
cases where the aggrieved party is diligent and does not by 
his conduct show that the case is not one of urgency. If, there- 
fore, the person aggrieved fails to resort to the Criminal Courts 
within a year of the offence coming to his knowledge, the 
law assumes that the case is not one of urgency, and it 
leaves him to the civil remedy by an action for injunction, 


In a recent case, MACLEAN, C. J., said :—“ It seems to me 
that when a case of this class (counterfeiting a trade mark) is 
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brought into a Criminal Court, if the Magistrate is of opinion 
that there is a dona fide dispute as to whether the complainant 
has any trade marks atall, or whether the accused is or is not 
entitled to use the mark he is using, he should not deal with 
the matter as a criminal matter, but leave it to the complain- 
ant to maintain, if he can,in a Civil Court, the right which 
he claims. If, after the decision of the Civil Court, itis found 
that he has a trade mark and that the accused is fraudulently 
counterfieting it, the case could then be properly brought into 
a Criminal Court under section 486.” 


The real question which a Court has to try in a case of 
alleged infringement of trade mark is whether what the 
defendant has done is calculated to deceive —whether there is 
so much imitation that goods bearing the one mark may 
be readily mistaken for goods bearing the other, and whether 
a careful inspection is necessary to distinguish the mark and 
appearance of the former goods from those of the latter. 
The principle recognised by the Courts is—that no trader 
can adopt a trade mark so resembling that of a rival as that 
ordinary purchasers, purchasing with ordinary caution, are 
likely to be misled, and mere differences in detail will not 
prevent two designs being essentially the same. 


For the purposes of a civil remedy, the invasion is none the 
less, though the false Trade mark is used unwittingly or inno- 
cently, but for criminal liability, the invasion must be inten- 
tional in the sense of fraudulent, for the use of the same 
work, even knowingly, but under an honest belief of a right 
to use it would not be criminal, and section 486 protects 
persons who have been the victims of a fraud practised by 
some one else, and where the master or principal can prove 
that he had acted in good faith and had done all that was 
reasonable to do to prevent the commission by his servants 
and agents of offences against the section, he will be relieved 
from criminal liability, 


Toentitle a plaintiff to recover damages in a civil action it 
should be proved that he had been accustomed to use.and was 
exclusively entitled to use a certain mark upon goods of his 
manufacture to tenote that that was so; that that mark was 
known to the trade; and that the defendant without any license 


or acqueiscence on the part of the plaintiff, had imitated the 
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mark so that it was resasonably calculated to produce a false 
belief, and sold goods bearing it as and for the plaintiff's goods 
with intent to defraud. But where an injunction is applied for 
to restrain the unauthorised use of a trade mark, it is not 
necessary to show any fraudulent intention, and even an 
innocent interference with this form of property will be res- 
trained. It is not necessary that the infringer should know- 
ingly or wilfully make a fraudulent attempt to appropriate 
to himself the fruits of another’s reputation: if he acts as 
that custom intended for another is diverted to himself, and 
that the public buy and pay for one thing while intending 
to buy and pay for another, so that both vendor and pur- 
chaser are injured, there is fraud, and the animus of the in- 
fringer is unimportant. If fraud upon the owner of the mark 
is suggested, it is unnecessary to show actual damage to him; 
if a fraud upon the purchaser is suggested, it is not necessary 
to show that the article actually supplied was in any way 
inferior to that which it purported to be. But the Court will 
not interfore simply on the ground that there is a misrepre- 
sentation unless some right belonging to the plaintiff has 
been interfered with, 


A trade mark may consist of a name of an individual or 
firm, a signature or a distinctive device, fancy words not in 
common use, invented words, non-descriptive words, etc.—and 
-if such symbol emblem or word comes by use to be recognised 
in trade as the mark of the goods of a particular person, no 
other trader has a right to stamp it upon the goods ofa 
similar description. But a word which was first applied 
to or was even invented for the sole and express purpose 
of designating a substance or composition may prove on 
investigation, to have ceased to retain the characteristic 
which it once possessed of conveying the idea of goods 
being of a particular manufacturer, eg, by reason of its 
proprietor having allowed-his right to be habitually infringed 
—in which case, the person who first used the word, though 
its inventor will cease to have any exclusive right to it, since 
it will have become purelp descriptive of an article which all 
may freely make. The name thus becomes publics juris and 


cannot be protected as a trade mark or registered as special 
or distinctive, 
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A plaintiff who in other respects would be entitled to 
obtain a remedy against an infringer may yet be deprived 
of his right by reason of some serious fraudulent statement or 
representation containéd in his own trade mark, for ex turpi 
causa non oritur actio. Mere puffing, however, or exaggerated 

_Statements as to the value, etc, of patent medicines and 
similar preparatiéns will not disentitle their owners, since 
every one knows how to estimate the value of such state- 
ments. The following are further defences to an action to 
restrain an infringement of trade mark, vzz.,{1)non-registration 
of mark ; (2) license from plaintiff, or defendant a co-proprietor 
of the mark ; (3) delay after knowledge of the infringement and 
acquiescence. There can, moreover, be no right to the exclu- 
sive ownership of symbols or marks universally in the abstract. 
A person may, however, to some extent, appropriate to his own 
use a name suggested by his trade without infringing the law 
relating to trade marks or trade descriptions, and the use of 
the same mark in connection with a different article is not an 
infringement of property in a trade mark. 


e Among the defences which have been occasionally set up 
in actions for infringement of trade mark, but without suc- 
cess, are the following :—{1) Ignorance of plaintiff's rights. 
(2) Absence of intention to sell. (3) Words ambiguous. (4) Only 
part of mark taken. (5) Name used is defendant’s ownif he has 
used it so as to deceive. (6) Equality in quality. (7) Addition of 
defendant’s name or address, or of the word “ improved.” 
(8) User and infringement by others. (9) Plurality of marks or 
names, (10) Puffing by plaintiff. (11) Slight delay. 

The Court may in a fit case compel the defendant to 
disclose the names of customers to whom the goods com- 
plained of have been sold; it may further, when the plaintiff 
has not been guilty of laches, require an account of the 
profits, by which such profits as have been dishonestly 
acquired by the defendant, are restored to the plaintiff. The 
acceptance of an account of profits by the plaintiff operates 
as a condonation of the infringement, so that a plaintiff 
may elect between the account and an inquiry as to damages, 
but cannot iņsist on both, though he may at the outset claim 
both, reserving his election till a later stage, 
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Limitation Act, article 123. 

This case reiterates the rule that article 123, Limitation 
Act, applies only when the defendant is a person who is bound 
to distribute legacies under a will or the estate of an 
intestate, in other words, is either the executor or the 
administrator. The estate of a Muhammadan intestate is ‘at 
once vested in the heirs as tenants in common, and there is no 
one charged by law with its distribution. Hence a suit by 
one such heir against the others who have got into possession 
for his share of the estate is not governed by this article, but 
by article 144 in the case of immoveable property, and by 
article 120 in the case of moveable property. 





` Limitation Act, article 85— Mutual account. 
e Sometimes the expression “ where there have been recipro- 
cal demands between the parties” seems to be ignored in 
applying article 85 of the Limitation Act. The law contem- 
plates that in the course of dealings there must have been 
more than one reciprocal demand between the parties, that 
is, the balance must have shifted from one to the other more 
than once, and the parties must have made demands in respect 
thereof, This connotes that each party must, be in a 
- position to'make a demand from the other whenever the 
balance is in his favour. Generally, the law gives him that 
position, but an express or implied contract may nega- 
tive it. The course of dealings between A and B is that 
A should finance B and that B should keep A secured in 
- respect of such advances by consignment of goods of a value 
equal to his indebtedness. From time to time, A made 
advances and B consigned coffee to him. The balance was 
always in favour of A. It was held that though the account 
was open and current, it was not mutual. Sir ARNOLD WHITE, 
C. J., observed “ No doubt if at any time the sale proceeds of 
the coffee Had exceeded the amount of the defendant’s in- 
debtédness, the plaintiff would have been accountable for the 
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money as money received for the use of the defendant, but 
this in my opinion does not in itself make the account mutual 


- or give rise to reciprocal demands”. 





Vendor and purchaser—Vendor's lien—Enforcement of, in purchaser's suit 
Jor possession s 

A sells his land to B but is not paid the whole of the 
price. He has a lien for the balance of the price due to him 
on the land sold, whether that land is in his possession or has 


`- passed into the possession of B. If A does not deliver the land 


The Munici- 
pality of Hubli 
V 
Ralli. 

35 Bom , 492. 


to B, and the latter has to sue for possession on the strength of 
his purchase, can A ask the court to pass a decree conditional 
on B, paying the balance of the price. The Allahabad High 
Court took the affirmative view in Baijnath Singh v. Paltu, 30 
All, 125. The Madras High Court has adopted the opposite 
view in the case under comment. Their Lordships after not- 
ing the Allahabad case observe, “ Now the provisions of the 
Transfer of Property Act that after conveyance the vendee is 
entitled to possession and that the vendor has a statutory 
charge on the property for unpaid purchase money are perfect- | 
ly clear, and the effect of the decision in our opinion is there- 
fore to override the provisions of the statute and to say that the 
vendee is not entitled to possession until he pays the purchase 
money and that the vendor is entitled to retain possession 
until he is paid”. There is much to be said in favour of this 
view. Onthe other hand the Allahabad view is based on 
the maxim of equity. “He who seeks equity must do 
equity.” 





Municipal Board—Act done in due exercise of statutory powers—Burden 
of proof of negligence. 

It is a well ‘known rule of law that where a person or 
corporation does something in the proper exercise of powers 
conferred by statute, unless there be negligence, although 
damage is caused to any one, and that, unless the rule of 
ipsa loquitur applies, the burden of proving negligence lies on 
the party who attributes his injury thereto, This case is an 
illustration of that rule of law. The defendant Municipality, 
having powers under their Act of incorporation, -took steps 
to provide a Municipal Cotton Market and selected for that 
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purpose a site of a large and ancient tank which had largely 
silted up. The southern boundary of the tank was an embank- 
ment. In reclaiming the bed of the tank, the Municipality 
utilised a part of the embankment and made provision to 
prevent the flow of water. In the month of June, 1907, there 
was a sudden and extraordinary rainfall in Hubli which 
practically overflooded the whole municipal area and a 
quantity of goods in the plaintiffs Ginning Factory, which 
was to the south of the tank, was damaged. The natural flow 
of the water on the area of the tank was towards the south, 
and, in ordinary seasons, the embankment prevented such 
water from escaping to the plaintiff's factory. The plaintiff 
.failed to prove any negligence on the defendant’s part in the 
work they had done and the court found that the injury to 
him was due principally to the heavy rainfall, and the suit 
was dismissed. Mr, Justice Rao said “ if the defendants had 
been private individuals and had undertaken or carried out 
the reclamation works in the exercise of their right of owner- 
ship, I do not think they would have been liable for the 
damage done to the plaintiffs goods by the flood of 1907. 
Being owners of the land they were entitled to use it for 
every lawful purpose. They had a right to reclaim it, and 
make the best possible use of it they could, and in so doing 
there was no duty cast upon them by law to preserve the 
deed done for the benefit of the owners of. the adjoining 
land which was situated on a lower level. They were 
under no obligation to prevent the flow of the surface water 
from their land to the plaintiffs property either by percolation 
on gravitation. In Rylands v. Fletcher (L. R, 3 H. L., 330, 
at p. 338), LORD CAIRNS observes ‘If, in what I may term 
the natural user of that land, there had been any accumula- 
tion of water, either on the surface or underground, and if, 
by the operation of the laws of nature, that accumulation had 
passed off into the close occupied by the plaintiff, the plain- 
tiff could not have complained that that result had taken 
place. If he had desired to guard himself against it, it would 
have lain upon him to have done so, by leaving, or inter- 
posing, some barrier between his close and the close of the 
defendants in order to have preyented that operation of 
the laws of nature,’ ” 
8 
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Res judicata—Might and ought—Redemption—Ejeciment. 


The question whether the dismissal of a suit for redemp- 
tion bars a subsequent suit for ejectment in respect of the 
same land was agitated in this case, and the solution depend- 
ed upon whether or not the plaintiff in the redemption suit 
might and ought to have based his claim for possession on 
the alternative ground that if the mortgage was not proved, 
the defendants were trespassers. The question was compli- 
cated by the practice of the Bombay High Court to pass 
a decree for redemption in a case of ejectment. The court 
observed “the one important test is whether the matters in 
the two suits are so dissimilar that their union might lead 
to confusion. The matter involved in a suit in ejectment 
is essentially different from that involved in a suit for re- 
demption. In the first place, where a person sues to eject, 
he sues as owner of the property; where he sues to redeem, 
he sues as owner of an interest in it, vzs., the equity of re- 
demption, and the defendant as mortgagee is sued as holding 
the property as security for the debt. Secondly, in a suit 
for redemption, no question of title to the property is neces- 
sarily involved, because if the mortgage set up is proved 
and alive, the mortgagee cannot deny the mortgagor's title 
but must allow him to redeem and sue him separately on 
the question of title. Ifthe mortgage is not proved, the suit 
fails independently of the question of title. 





Arbitrators refusal to act—Non-acceptance of Office--Section 510, C. P. C. 


Technicality and precedents, though good in their way, 
when applied with due regard to principles, are mischievous 
in the extreme and constitute the bane of Indian courts. 
The case under comment illustrates this. Section 510 of Act 
XIV of 1882 enacted “if an arbitrator refuses to act, the court 
May appoint a new arbitrator, . . . or make an order 
superseding the arbitration, and in such case shall proceed 
with the suit.” One of the arbitrators refused to accept the 
office offered to him, and the court itself decided the matters 
in controversy. The question was whether the arbitrator not 
having refused after acceptance, had refused to act. The 
court of first instance held he did not, and this decision was 
upheld by the court of the Judicial Commissioner, On 
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appeal to the Privy Council, their Lordships after noting 
the decisions in Pugardin Ravutan v. Moidinsa Ravutan, 6 
Mad., 414, and Bepin Behary Chowdhry v. Annoda Prasad 
Mullick, 18 Cal., 325, in which the same view had been held, 
observed, “In their Lordship’s opinion this is nota proper 
construction of section 510 of the Code. It appears to their 
Lordships that, when an arbitrator is nominated by parties, 
his refusal to act is signified as clearly by his refusal to accept 
nomination as by any other course he could pursue. His 
refusal to act necessarily follows.” 





Village abadi—Acguisttion of title to, by adverse possession, 

Rights to sites of adadzs in villages have been the subject 

of many decisions, all of which are not easily reconcileable 
“with each other, though they are the decisions of the highest 
court of appeal in these provinces. It may be taken to be 
settled law that in an agricultural village, a tenant is entitled 
to have a house standing on a part of the village site, so long 
as he is a tenant, either as part of the contract of tenancy or 
as appurtenant to his status as agriculturist. Where a village 
is not purely agricultural, and its aadi is occupied by a large 
number of non-agriculturists, the latter occupy either as 
licensees or as lessees or without any title. If no license, 
lease or any other contract is proved, the presumption is in 
favour of holding without any right or title, and this being 
so, the ordinary rule of acquisition of title by adverse posses- 
sion applies. This elementary principle was given effect to 

by three judges in the marginally noted case. 





Section 21, Tenancy Act—Suit to recover possession of occupancy holding— 
Refund of consideration. 

Disregard of a very elementary principle of law was the 
cause of this case going up before four courts before a 
final and satisfactory decision. He who seeks equity must 
do equity is a very well known rule, and the ultimate 
decision in the case is based thereon. An occupancy tenant 
who, in contravention of section 21, Agra Tenancy Act, 
usufructuarily mortgages his holding and delivers possession 
to the mortgagee, can not recover possession, through court, 
on the ground that the mortgage was illegal, without paying 
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back the consideration received by him, though if he had 
not delivered possession, the mortgagee might have whistled 
for his money. 





Purchasers right to question title ‘of morigagee from father of joint 
Hindu family. 

The Full Bench case of Chandradeo v. Mata Prasad, 31 
All, 176, having established that when a mortgagee from the 
father alone of a joint Hindu family sues the other members 
of the family to enforce the mortgage, the onus is on him to 
prove that the mortgage was for a justifiable cause, the courts 
have been busy in working out the legal consequences of that 
decision; and the case under comment shows one such 
consequence. Suppose that the father subsequently sells the 
very property to another person and puts him in possession, 
and that the mortgagee sues to enforce the mortgage against 
the property, impleading the sons and grandsons of the 
mortgagor and the purchaser as defendants. The pur- 
chaser’s title being as brittle as that of the mortgagee, can 
he question the validity of the latter's mortgage? Two 
out of three judges held that as in the particular case, the 
purchaser had acquired a good title by adverse possession 
for more than 12 years as against the sons, etc., of the mort- 
gagor, he could, like sons, etc., challenge the mortgage ; where- 
as the third judge was of opinion that he could so question in 
any case. See also Bhagirathi Misr v, Sheobzk, 20 All, 325, 
Brijbasi Lal v. Gopal Das, All. W. N., [1908] p. 200. 





Civil suit between rival tenants to a holding. 
This case settles, it is to be hoped, that a civil suit does lie 
to determine which of two rival claimants to a holding has the 
better title to it, the landholder not being a party-to the suit. 





Section 201, Tenancy Act—Shall presume—Conclusive presumption. 

A Full Bench of six Judges had to consider whether the 
presumption in clause (3) of section 201, Agra Tenancy Act, 
was rebuttable or conclusive. Five of the learned Judges 
were unanimous in the view that the presumption was con- 
clusive so far as revenue courts are concerned, the right of 
the party aggrieved being a civil suit 
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VALIDITY OF WILL GIVING PROPERTY TO PARAMOUR.— 
An unusual case between a testator and his paramour came up 
for decision in a New York court recently. 

His will giving her his property was attacked, undue 
influence of the paramour being one of the grounds, The 
will was sustained by the court. The woman, deserted by 
her husband, leaving with her several small children, formed 
a close friendship with the testator, who without ceremony 
proceeded to live with her as his paramour. Unlike most 
cases of this kind, it appeared that he was a kind and loving 
protector, supporting her, her children, and three others born 
to them, and taking the best care of the family that his means 
could afford. To all appearances their life and habitation 
was as regular and decent as their neighbours, His interest 
and solicitude for their welfare seems to have remained cons- 
tant, and it appears that the woman sincerely mourned her 
partner’s loss. When the will was executed the day before 
his death the evidence shows that she did nothing in regard 
to its execution, whicn was proposed by a reputable attending 
physician, and directed by a practicing lawyer, while she 
remained a mere bystander, making no suggestions in regard 
to the procedure. ` The will was admitted to probate, the 
surrogate court saying that the instrument was in precise 
accordance with the tenor of the testator’s entire life, and 
that the law did not permit him to set aside the wills of the 
erring as a punishment for their moral errors, In re Klinz- 
ner’s will, 130 New York Supplement, 1059.—Chicago Legal 
News. 





THAT SETTLED IT.—A man who was not wise to the ways 
of the world was the father of a bright boy. He spent much 
time debating how the lad’s-future was to be shaped, and 
finally went for advice to the village sage, who at one time 
had been a part of the selfish, striving world, and who left it 
scarred and shaken, but full of wisdom. And the sage told 
the perplexed father how to determine his son’s future, and 
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the father straightaway went and did as he was advised: But 
the next day he sought out the sage in sore perplexity. 

“The whole plan went wrong,” said he, “and Iam ina 
quandary what to do next.” 

“What did I advise you to do ?” asked the wise man, 

“You told me to leave George ina room with a work on 
theology, an apple, ahd some small change; that if when I 
returned I found him reading the book, he was to be made a 
clergyman ; if eating the apple, a farmer; if interested in the 
money, a banker,” 

“Well?” 

“But when I came back he was seated on the book with 
the -half-devoured apple in his hand and the money in his 
pocket.” 

“That settles it,” said the sage ; “the lad is a born lawyer.” 
—Chicago Legal News. 





LAWYERS AND CLIENTS,—Now and then a lawyer submits 
himself to the control of his client and goes contrary to-his own 
judgment. The result is, of course, generally Aae 
to counsel, court, and client. 

In a case tried before a New York court, the defendant’s 
counsel, an amiable gentleman, allowed his client to persuade 
him to ask a number of irrelevant questions which the Court, 
of course, excluded. At last he asked another question so 
grossly out of place that the judge said, “ That ïs certainly 
irrelevant.” 

“I know it, your Honor,” answered the lawyer, looking 

. up at the ceiling, “ but I asked it to gratify my client,” 

“Well, sir,” rejoined the judge blandly, “during the rest 
of this trial the Court will endeavour to protect you from 
your client.” 





James T. Brady, of the New York bar, was once em- 
ployed to argue a doubtful case in the Supreme Court of that 
state. The plaintiff in the trial of the case had rested too 
soon, stopping short in his proof, and had, _ therefore, been 
non-suited. 

Mr. Brady told his client that he doubted whether he 
could get the Supreme Court even to consider the case, but 
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that he would do his best. In arguing the case for an appeal, 
he stated the facts. and concluded his account of the evidence . 
for his own side by saying: 

“And hereupon the plaintiff rested.” 

“Rested, sir” exclaimed the Chief Justice, who saw the 
fatal defect, “why did he rest?” | 

Mr. Brady, seeing that his fears were to be realized, 
shrugged his shoulders, and observed : 

“Tf your Honor please, that question has given me much 
anxiety. I have devoted nearly two weeks toa search for 
the reason why, at so early and inconvenient a period in this 
case, the plaintiff rested, and I have arrived at the conclusion, 
the only one, inmy judgment, that can be sustained on 
principle and authority, that he must have been very much 

- fatigued |” 2 

The judges ląughed, but Ta dismissed the case without 

hearing the other side. —The Green Bag. 





A TOO INQUISITIVE JUDGE.—In the city of Richmond, Va., 
all of the municipal courts have quarters in the City Hall, and 
commodious chambers are provided for the several city judges. 
One of these is very near the jury room for. that. court. We 
aré indebted to a member of the Richmond bas for the story 
of a very funny occurrence, 

_ On a certain day not many years since, the court referred 
to had been engaged during the morning session in the trial 
of a civil case. About the noon hour, it had been fully 
argued, and the court was ready to take a recess for lunch, 


The presiding judge, an affable, popular and able man, 
had given ample instructions on the law in favor of the plain- 
tiff, in what seemed to him a very plain case, and sent the 
jury to their room to agree upon a verdict. He was so confi- 
dent that there would be no delay or trouble that he permit- 
ted all the court officers. to leave, saying that he would receive 
the verdict, and then get his own lunch. ‚However, contrary 
to His Honors expectations, the jury kept him waiting a 
long time. As the minutes went by, his appetite grew, and 
so did his impatience, l l 
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He heard loud voices coming from the jury room near by, 
and at last curiosity got the better of him, and without fur- 
ther thought, he climbed upon the back of a chair, and, balanc- 
ing himself with difficulty and craning his neck, looked over 
the transom of the door of their room to see what was the 
matter, There he beheld the foreman, one of his oldest and 
stanchest friends, standing in their midst, making a vigorous 
speech to the jury in deadly earnest against the court’s ins- 
tructions, and plainly heard this interruption of the speaker 
by a juror :— 

“But, Mr. Foreman, you are advising us to go against 
Judge ’s positive instructions,” and the foreman’s reply. 

“Yes, I know Iam; we all know Judge——is a good 
fellow and that he knows the law, and that he is all right, 
But he is a d—d fool, he don’t understand this case.” 

His Honor heard no more, but softly and quietly stepped 
from his unsteady position down to the floor, 

Ina few minutes the jury brought in a verdict for the 
defendant instead of the plaintiff, in accordance with the 
views: of the foreman, which the Judge received without 
comment, dismissed them and proceeded to get his delayed 
lunch, 

He never mentioned to either the foreman or any member 
of the jury what he had heard. But he let the verdict stand.— 


The Green Bag. 








— 


CONTINUANCE GRANTED.—The soldier was on trial 
charged with having been drunk and disorderly, The prose- 
cution had closed its case and several witnesses for the defence 
had already testified. The counsel for the accused slowly 
rose. He coughed once or twice, and then witha tremor 
in his voice said : 

“If the court please, the two principal witnesses for the 
defence have just arrived. They have been absent without 
leave, and 1 haven't had an opportunity to interview them, 
and I would like to have a continuance in order to enable 
me to do so.” i 


“How longa recess, do you want ?” asked the president 


n of the court, 


e 
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“Oh, about thirty-six hours I should think would be 
sufficient.” 

“Why, sir, thirty-six hours? We are not going to sit 
here and listen to any three days’ testimony on a drunk ahd 
disorderly case a 

“ But,” he interrupted, “if the Court please, these are the 
star witnesses for the defence and the defendant has a right 
to produce all material evidence in his defence. ” 





“That may be true,” replied the president, “but we are 
not going to sit here——” 

“ But, if the Court please,” he again interrupted, “ these 
soldiers have returned in such a drunk and disheveled con- 
dition that I cannot interview them, nor are they fit to come 
before the court. ” 

« Well, that is different.” 

`a Yes, sir,” he replied. “ I have had them locked up and 
I think in thirty-six hours they will be sobered up sufficiently 
to proceed. ” . 
* «Very well, continuance granted,” replied the president 
with a scornful look.—The Green Bag. 





ACCORDING TO LAW.—The story is told that in the early 
days of the railroad in the West there was a farmer who 
owned two'well-bred and useful dogs, named Major and Tige. 
The dogs one morning chased a stray hog down the road and 
stopped ‘to play at the railroad crossing, with the result that 
Tige was struck by an engine and killed. The owner promptly 
brought suit for damages against the road. 

Damage suits were a new thing at that time, and there 
were many neighbours and sympathizers present at the hear- 
ing. The engineer swore’ that he gave a sharp blast of the 
whistle as he approached the crossing. It looked as if the 
railroad company was “to go scotfree,” but the attorney for 
the farmer knew his justice. i 

“Your Honor,” he said, “it is required by the statutes 
in such cases made and provided, that when any person or 
domestic animal is upon a railroad and is seen by the engi- 
neer, he must sound his whistle. In this instance your 


Qe 


. 
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Honor, there were two domestic animals innocently playing 
on the track, and the whistle was sounded only once, when 
it is a positive legal requirement that it should have been 
blown twice, once for each dog.” 


So convincing was this argument that the country justice 
would not even give the railroad attorney a hearing, and 
awarded the plaintiff the full amount of damages sued for— 
The Green Bag. 
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Moore's PRACTICAL FORMS, FIFTH EDITION,. By H. H, 
King, B. A. LL. B, Barrister-at-Law. London (Calcutta), 
Butterworth & Co, 1911. xlv. and 575 pp. Price 22s. 6d. 


MOORE'S PRACTICAL FORMS OF AGREEMENTS. Seventh 
Edition. By H. F. F. Greenland, B. A. (Oxon.), Barrister-at- 
Law. London (and Calcutta). Butterworth & Co., 1911. 
xxxiii, 488, and 53 pp. Price 225. 6d. 

“Good wine needs no bush” are the words which mdy 
sum up our estimate of the above books. They have been 
in existence long enough to be generally known in the pro. 
fession, and the fact of their excellence is sufficiently testified 
to by the series of editions through which they have severally 
passed. “ Prideaux” and “ Elphinstone and Key” are works 
which are encyclopedic in character and are consequently 
outside the reach of men of humbler means. For such people 
especially, and, if we may say so without being considered. pre- 
sumptuous, for those also who may command those works, 
the two treatises under review are indispensable, Although 
-the old name is retained, the books have undergone such 
revision as to be entirely new, and we must congratulate 
the editors upon the improvements they have made upon the 
original works of Mr. Moore. The number of precedents has 
been added to and the forms are alphabetically arranged. 
Wherever considered necessary footnotes have. been appended 
and they possess the features of conciseness and accuracy, 
The practical utility of. these volumes cannot,be too highly 
estimated, and we shall consider ourselves well repaid if.our 
brethren go in for these useful books more largely, 
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The general get-up of the books deserves special com- 
mendation, and wé feel sure that the price which, in Indian 
coin, exceeds in each case Rs. 13, by a few annas, will not be 
ill-spent if laid out upon them. 





THE ELEMENTS OF CRIMINAL LAW AND PROCEDURE, by 
A. M. Wilshere, M. A., LL.B. Second edition. London, Sweet _ 
and Maxwell, Ltd., 1911. Pp. xv, 262, Price 8s. 


We reviewed the first edition of this book in 3 A. L. J. 
156. The second edition is a decided improvement, it has 
been entirely rewritten and considerably enlarged. The 
learned author does not claim that the book even now is 
anything mofe than an analysis of the Elements of the 
English Criminal Law and Procedure, and he wishes his readers 
- to supplement it by reference to Archbold’s “Criminal 
Practice” and to the cases cited. A student who has master- 
ed Mr. Wilshere’s “Elements” ought to pass the Bar or 
Solicitors’ Final examinations in England, and if a student 
ef the Penal Code in India goes through it, we daresay, his 
ideas will become all the clearer. 





HELP-NOTES TO THE STUDY OF PHIPSON’s LAW OF 
EVIDENCE FOR LAW STUDENTS. By a Student of Law, 
Allahabad: Printed at the Leader Press. 1912. -1-66 pp. 
Price 12 annas. 


We have always confessed toa feeling of dissatisfaction 
with books of the type under notice, not that we have any 
desire to undervalue such merits as may be peculiar to them 
but because of the evil result which they generally lead to 
by substituting the analysis for the original. However, we 
consider these help-notes will serve their purpose very well 
as showing the way in which students should prepare for 
their examination. We would recommend this leaflet as a 
model upon which each student should frame his own 
sketch. 





THE INDIAN ARMS ACT (ACT XI oF 1878) AND INDIAN 
ARMS RULES, 1909, Notifications of the Government of India 
and Local Governments, with Rulings of the different High 
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Courts and Chief Courts of the Punjab and Burma. By 
Balwant Rai, B. A„ LL. B., Pleader, Chief Court, Lahore. 
Printed at the Punjab Printing Works. 1911. iii, viii, 242, 
XXV pp. ` 

We have to thank Mr. Balwant Rai for the handsome 
edition of the Arms Act, and we feel confident that it will 
receive an appreciative welcome at the hands of the profes- 
sion, It is rich in matter, the notes are to the point and 
concise and wherever we have tested them they have been 
found to be accurate, The book is also up to date, the 
rulings having been brought down to March, 1911. There 
are four appendices, the subject-matter of which is thus set 
forth in the Preface: “The first contains the rules and 
orders obtaining in Madras, Bombay, Bengal, United Provin- 
ces, and the Punjab. Appendix II contains the rules for 
the acquisition, possession and sale of Rifles. Appendix III 
contains the rules and orders regarding the grant of shooting 
passes. Appendix IV is an extract from the Indian Tariff , 
Act and contains the rules and orders relating to the refund 
of duty on Arms, Ammunition and Military Stores.” The 
Index is full and complete, but we miss the Table of Cases 
badly. No law-book, we opine, should be without that useful 
adjunct. 

The book is fairly printed, and no one will grudge the 
spending of a few rupees in purchasing it. We wish the author 
every success and hope that we shall possess a second edition 
before long. l 
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THE MAXIMS OF EQUITY. 
I. 


The maxims.—The juridical principles of morality, 
which may be said to constitute the ultimate sources of equit- 
able doctrines, when formulated as broad comprehensive 
rules were known as precepts in Roman law and are com- 
monly called maxims of equity by English lawyers. They are 
inductions wherein are crystallized the fundamental ideas 
of right and justice applicable to a multitude of situations. 
They are in the strictest sense the principia, the beginnings 
out of which has been developed the entire system of truth 
known as equity jurisprudence—they are, in fact, the fruitful 
germs from which the practical and final rules which deter- 
mine the equitable rights and duties of individual persons, 
have grown by a process of natural evolution. (') 

Different authors have given different lists of these mar- 
ims. They have been variously described. But there are some 


maxims which are accepted by all authorities, and these 
will be dealt with sertatzcm here. 


I. EQUITY REGARDS THAT AS DONE WHICH OUGHT TO 
BE DONE :—This maxim means that equity will compel the 
performance of that which under the circumstances should 
have been done. Where an obligation rests upon a person to 
perform an act, equity will treat the person in whose favour 
the act should be performed as clothed with the same 
interest and entitled to the same rights, as if that act were 
actually performed, The maxim would apply to every case 
where an affirnfative equitable duty to do sume positive act 

(1) Pomeroy, Æg. Jur., vol. I, section 360. 
I0 
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devolves upon one party and a corresponding equitable right 
is held by another party. The maxim finds frequent applica- 
tion in cases which arise out of contracts. To take an ordi- 
nary case, a house offered for sale, where the offer has been 
accepted, may be deemed in equity to be as good as sold, 
though no sale-deed has been executed according to law, and 
the price yet remains unpaid. Ifthe house be subsequently 
destroyed by fire, that accident will not exonerate the purchaser 
from his liability to pay the price (1). Or if the vendor were to 
attempt to sell the house subsequently to another person, 
affected with notice of the prior contract, the first purchaser 
might compél the dishonest vendor to execute and register a 
sale-deed in his favour (7), These are instances of specific 
performance of contracts, z. ¢, of the fulfilment of a contract, 
so far as is practicable, according to its terms, as opposed to 
the payment of damages for its breach (8). 


Equitable Conversion.—The English doctrine of 
equitable conversion is one of the most direct and evident 
results of the maxim of equity above referred to. Under 
this doctrine real estate or immoveable property may be treat- 
ed by equity as personal or moveable property, and personal 
estate as real property. Nothing is better established in 
England than this principle, that money directed to be em- 
ployed in the purchase of land, or land directed to be sold and 
turned into money, are to be considered in the matter of 
administration or devolution, as that species of property into 
which each is directed to be converted. Acting upon this 
principle the Chancery Courts in England have introduced a 
fiction making an agreement to purchase equivalent to an 
actual purchase. In contemplation of equity, therefore, what 
we should call a contract for sale does not practically differ 
in its effects from a contract of sale. The purchaser gets an 
“equitable property ” in the subject-matter of the sale even 
before the sale has been perfected in accordance with the 
forms prescribed by law ; the “legal property ” vests in him 
when the sale is so perfected. 

Equitable property.—But this distinction between “legal 
property ” and “equitable property ” does not exist in India, 

(1) S. R. Ay section 13, ill (g) (2) S. R. AJ section 27. 
(3) I. C. A, section 73. 
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e Law in India —This is clear from a consideration of the 
provisions of the Transfer of Property Act.(?) That Act de- 
clares—“ A contract for the sale ofimmoveable property is a 
contract that a sale of such property shall take place on 
terms settled between the parties. Jz does not, of ttself, create 
any interest in or charge on such property.” It further enacts; 
“the buyer is bound, where the ownership of the property has 
passed to the buyer, to bear any loss arising from the destruc- 
tion, injury or decrease in value of the property not caused 
by the seller.” Section 86 of the Indian Contract Act lays 
down the law similarly in respect of contracts relating to 
moveable property, It enacts that “when goods have be- 
come the property of the buyer, he must bear any loss 
arising from their destruction or injury.” This is simply an 
application of the common law maxim res perit domino, and 
there is no ground for importing the chancery doctrine of 
equitable conversion into British Indian law. 


Specific Relief Act, section 13.—It has sometimes 
been supposed that section 13 of the Specific Relief Act 
supports a different conclusion. That section runs thus :— 
“ Notwithstanding anything contained in section 56 of the 
Indian Contract Act, a contract is not wholly impossible 
of performance because a portion of its subject matter, 
existing at its date, has ceased to exist at the time of 
the performance.” Section 56 of the Indian Contract Act 
lays down that an agreement to do an act impossible is void, 
and that when the act becomes impossible after the contract or 
becomes unlawful by some event which the promisor could not 
prevent, such acontract becomes void when the act becomes 
impossible or unlawful. The law then is that when a contra t 
as a whole does not become impossible of performance, it does 
not become void, and all that section 13 enacts is that, ina 
proper case, there may be specific performance of the portion 
which it is still possible for the parties to perform. If section 
13 is read with the following sections 14 and 15, it will be 
found that there is nothing in it which necessarily conflicts with 
section 54 of the Transfer of Property Act. But the two illus- 
trations appended to section 13, Specific Relief Act, do 
certainly conflict with the provisions of the later Act. The 

(x) T. P. A, sections 54, 55. 
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explanation seems to be that when these illustrations were ° 
framed, it was supposed that the English doctrine of equitable 
conversion was applicable to India. “ Since then the Transfer 
of Property Act has been enacted, and I apprehend,” says 
Dr. Banerji, “that no section of or illustration in the Specific 
Relief Act should now be so interpreted as to be out of bar- 
mony with the remainder of the Indian statute-book, As I 
have said before, there is no ground for limiting specific relief 
to executory contracts, A frequent case in practice is where 
a conveyance relating to immoveable property has been pro- 
perly executed and registered, but possession has not yet 
been delivered, or the purchase-money in whole or in part 
has yet to be paid. In such a case if, after the execution. of 
the deed, the premises sold were devastated by fire, tempest, 
earthquake or flood, the contract could not be avoided. That 
is how I would apply illustration (a) to section 13 of the 
Specific Relief Act.” (?). 


Specific performance.—But to the maxim that equity 
looks upon that as done which ought to be done the doctrine 
of specific performance of contracts may certainly be referred. 
A contracts to sell a house to B, but executes no conveyance. 
No title passes under the Transfer of Property Act, as we have 
seen, But B may by suit compel A to execute a conveyance, 
and, if any memorandum of the agreement is in existence, he 
may tender it in evidence to prove the contract or its terms, 
though by reason of not being registered it cannot affect 
immoveable property. The object of equity is to enforce good 
faith between the contracting parties, and where it finds that 
the title ought to be vested in one of them, it will secure for 
him the necessary muniments of title. 

Interest feeding estoppel—We may consider another 
illustration of the maxim set out above. Section 6 of the 
Transfer of Property Act prohibits the sale of reversions 
and expectant interests. But the case is not infrequent where 
an heir, who at the time has no more than a possibility of 
succeeding to some estate, misrepresents the nature of his 
rights and transfers his expectant interest for consi- 
deration, and then after some time actually succeeds 
to the property, Here the transferor has obviously no 

(1) S. C. Banerji Law of Specific Relief, 354-5. 


THE MAXIMS OF EQUITY. 69 


equity against the transferee, and it would be dishonesty 
on his part to repudiate his obligation under the transfer. 
The transferee will, therefore, be allowed to take out of the 
estate subsequently inherited by his transferor the interest 
previously transferred to him. Touse technical language, 
“the subsequently accruing interest of the transferor would 
feed the estoppel.” Section 43 of the Transfer of Property Act, 
section 65 of the Indian Trusts Act and section 18 of the 
Specific Relief Act lay down the law applicable in such a case 
where the property involved is immoveable. Similar provisions 
relating to a case of moveable property are to be found in 
sections 109, 110.and 118 of the Indian Contract Act. 


II. EQUITY LOOKS TO THE INTENT RATHER THAN TO 
THE FORM.—This maxim is a corollary to the first maxim, 
because, it is only by looking at the intent rather than at the 
form, that equity is able to treat that as done which in good 
conscience ought to be done. The meaning of the maxim is 
that equity always attempts to get at the substance of things 
and to ascertain, uphold and enforce rights and duties which 


-, spring from the real relation of the parties. It will never 


suffer the mere appearance and external form to conceal the 
true purpose, object and consequences of a transaction. By 
force of this maxim, therefore, equity will give effect to the 
intention of the parties by aiding an act which is abortive 
at law, on account, e. g., of a formal defect, and impose a liabi- 
lity where the same is sought to be evaded upon a technical 
ground. It is immaterial how solemn or formal a document or 
proceeding may be, it cannot be made to effectuate a wrong. 
Equity will not permit the policy of the law to be nullified by 
allowing persons to create secret trusts, agreements, bequests, 
or devices, intended to carry out the wishes of these persons 
against such policy. 

Two characteristic doctrines of equity are founded upon 
this maxim, viz, those relating to mortgages and trusts, 
respectively, , 7 


Mortgages.—To consider mortgages first, In England, in 
former times, when a man borrowed money from another, he 
gave as secyrity his property, the agreement being that if he 
failed to pay back the debt within a fixed period, the creditor 
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would have the property in lieu of his money. The result was 
that upon the debtor making default, the full title to valuable 
property used to pass to the creditor. This was, as a rule, 
contrary to the original intention of the debtor and caused 
much hardship, Against this hardship equity afforded relief. 
Though the deed of mortgage was generally an absolute con- 
veyance in form, subject only to a condition of defeasance 
on repayment of the mortgage-money by a certain date, 
equity went behind the form and considered the real inten- 
tion of the parties. A consideration of this intention showed 
that the debt was the substantial feature of the transaction 
and the conveyance was meant to be a mere security. (1) 
Equity, therefore, recognised in favour of the mortgagor a 
right to repay to the creditor the money he had advanced, 
together with interest, and get back the property. This 
right is called the “ equity of redemption,” because it was 
enforced by Equity, and not by Common law, courts. 


Equity of redemption.—Equity thus clothed the mort- 
gagor with a right to.compel a reconveyance and redelivery 
of possession of the property mortgaged at any time upon re- 
payment of the debt secured with interest, if any, and imposed 
the corresponding obligation upon the mortgagee to make the 
reconveyance and delivery, This equitable doctrine is now 
firmly established, and section 58 of the Transfer of Property 
Act defines a mortgage as ‘the transfer ofan interest only 
in property, and section 60 provides for the right of redemp- 


tion, The question of interpretation becomes one of impor-’ 


tance here where a mortgage by conditional sale is effected 
by means of two documents, vss, one of absolute sale and 
another of repurchase. Where the court finds the transaction 
to be really one of debt, by reference to surrounding circum- 
stances and the conduct of the parties, it disregards the form 
and gives effect to it as a mortgage or ġye-ġil-wafa, (3) 


Trusts.—-Of trusts next. The Common Law of Eng- 


land in years gone by, did not protect all kinds of rights 
in land, nor permit divers methods of transfer. Prior to 
1540, to take one instance, wills of land were not recog- 
nised. There were heavy feudal burdens which owners of 
(1) Ghose on Mortgage, ed. 4, pp. 70-1, 83-6. ` 
(2) Balkishen v. Legge, I. L. Ru 19 All, 434 ; 22 All, 149, P. C. 
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landed property often desired to evade, and many wished 
also to make provision for younger sons and daughters 
(who did not succeed under the ordinary law) or for the 
benefit of their own souls. The practice, therefore, grew of 
conveying land to’ friends in order that they might hold the 
same “to the use” (ad opus), of the grantor and carry ont 
what really was the latter’s testamentary disposition. The 
result of the conveyance in law was that the friends became 
the legal owners of the property, and, if they turned dishonest, 


` the person or persons for whose benefit they were holding 


the property had no remedy in the ordinary courts. The 
obligation was merely oral, and but for the intervention of 
the Court of Chancery it might never have been transformed 
into Ægal A trust arises out of an agreement ('), it is 
“really nothing,” said a learned judge, except a confidence 
reposed by one person in another, and enforceable in a court 
of equity” (#). The spectacle of one retaining for himself 
a legal title, which he had received on the faith that he would 
hold it for the benefit of another, was so shocking to the 
sense of natural justice that the chancellor at length compelled 
the faithless legal owner to perform his agreement (8), 

Penalties and forfeitures——The equitable doctrine 
regarding penalties and forfeitures furnishes another illustra- 
tion of this maxim. 


Parties may agree that if default be made by one of them 
in the payment of, say a sum of money, the other will be 
entitled to special advantage. This may take the form 
either of a penalty or a forfeiture, A tenant may, for instance, 
agree that in the event of his failing to pay rent on the 
stipulated date, he will'forfeit the lease. This condition, an 
equity court does not literally enforce, and section 114, 
Transfer of Property Act, accordingly provides that a tenant 
may avert ejectment, even after a suit has been instituted for 
the purpose, by paying up the arrears with interest and 
costs. 

(1) Maitland, Hgutty, pp. 28-9, 

(2) Re Williams, Williams v. Williams, [1897]2 Ch., 12,18 (Lindley, 
M. R). Cf Indian Trusts Act (1 of 1882), section 3. 


(3) Ames, “Origin of Uses and Trusts,” 2 Select ads Anglo- 
American Legal History, p. 752. 
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The forfeiture of a lease for default in the payment of 
rentis a condition 7 errorem introduced to enforce the 
payment of rent in time, and equity gives effect to the real 
intention of the parties by securing the payment of the money 
instead of putting an end to the relation of landlord and 
tenant. 


Indian Law.—Section 74 of the Indian Contract Act 


formulates the rule regarding penalties. 


It reads thus :—“ Where a contract has been broken, if a 
sum is named in the contract as the amount to be paid in 
case of such breach, or if the contract contains any other 
stipulation by way of penalty, the party complaining of the 
breach is entitled, whether or not actual damage or loss is 
proved to have been caused thereby, to receive from the 
party who has broken the contract reasonable compensation 
not exceeding the amount so named or, as the case may be, 
the penalty stipulated for, l 7 

Explanation:—A stipulation for enhanced interest from 
the date of default may be a stipulation by way of penalty.” 

Money bonds in’ India frequently . contain stipulations 
for the payment of an enhanced rate of interest, such rate to 
take effect from the date either of the bond or of default 
in payment of any instalment of interest. Equity looks at 
the intent of the parties, as we have-said, and grants such 
compensation as, under the circumstances, is reasonable. * 


Principal and original intent,—The true reason for 
the interference of equity in cases of penalties and forfeitures 
(which were literally enforced at law) was stated by Lord 
Macclesfield in the leading case. of Peachy v. Duke of 
Somerset, (1) to be “ from the original intent of the case,” the 
penalty being designéd only to secure money, and the court 
being able to give a party, by way of recompense, “ all that 
he expected or desired.” Lord Thurlow stated the rule to be 

(1) 2 Wh. and Tọ 250, 1 Strange, 453. 





° An exception is made to this rule in cases in which persons bind 
themselves to Government for the due performance of various public 
duties by bail-bonds, recognisances and other instruments, In such 
cases the whole sum stipulated ‘for is recoverable. This. exception, of 
course, does not govern ordinary business-contracts with. Government. 
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that “where a penalty is inserted merely to secure the 
enjoyment of a collateral object, the enjoyment of that object 
is considered as the principal intent of the deed and the 
penalty only as occasional..”(1) The Indian law as laid 
down in section 74 of the Indian Contract Act, it ought to 
be noted, does not recognize any difference between what is 
known in English law as “penalty” and “liquidated 
damages.” The former, according to English law, is merely 
a security for the damages actually sustained, and nothing 
more is recoverable ; but the latter, being a sum named in the 
contract to be paid in the event of breach, without reference 
to the extent of the injury sustained, is recoverable in 
entirety, 


The general doctrine now settled, therefore, is that 
whenever a penalty or forfeiture—as in the case.of the 
forfeiture of earnest money in cases where a contractor 
fails to fulfil his contract within the time stipulated—is 
inserted merely to secure the payment of money, or the 
performance of some act, or the enjoyment of some right or 
benefit, equity regards such payment, performance, or enjoy- 
ment as the real and principal intent of the instrument and 
the penalty and forfeiture as merely an accessory, and will 
therefore relieve the debtor party from such penalty or 
forfeiture, whenever the actual damages sustained by the | 
creditor party can be adequately compensated for. 


Specific Performance.—The maxim under considera- 
tion also governs those cases of specific performance of 
contracts where the intent of the parties and not the formal 
terms of the contract between them have to be ascertained 
in order to determine their rights and liabilities, A case in 
point is where immoveable property exceeding rupees one 
hundred in value is sold, but the sale deed is not registered 
as is required by law, and so there is no sale in the eye of law, 
But equity will not, if possible, permit the intent of the parties 
to be frustrated ; so it will direct a new deed to be drawn up 
and registered, the old one being admitted in evidence to 
prove the terms of the contract (3). 


(1) Sloman v, Walter, 1 Bro. C, Cu 448. 


(2) Bengal Banking Corporation vy. Mackertich, 1. L. Rọ 10 Cal, 315. 
II 
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Rectification,— Another important application of the 
maxim under discussion may be found in cases for the rectifi- 
cation or reformation of documents. Séction 33 of the Specific 
Relief Act provides :—“In rectifying a written instrumént 
the court may inquire what the instrument was intended to 
mean, and what were intended to be its legal consequences, 
and isnot confined to the inquiry what the language of the 
instrument was intended to be,” 


Joint contracts,—Other doctrines of equity, by which the 
strict terms of contracts, and the somewhat arbitrary rules of 
law relating thereto, are disregarded in order to promote the 
ends of justice, may also be referred, at least partly, to this 
principle of looking of the real intent rather than at the form. 
' As an illustration, Pomeroy mentions the doctrine of English 
equity which generally treats as joint and several the rights 
and liabilities arising from contracts which are regarded by 
the law as strictly joint, and the many important conse- 
quences which flow from this difference (1). Under the Indian 
law all joint contracts create joint and several obligations, 
See Indian Contract Act, sections 42-45. 


e 
JAGABANDHU PHANL 
(1) Pomeroy, Eguity Jur., vol. 1, section, 3844 
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CASES AND COMMENTS. Maryon-Wil- 

son's Estate, 

$ ; ENGLISH. (1912) 1 Ch. 
55, C A 

Unauthorised investment by sirustees—Legal consequences. Jn re Hoyles, 


These two cases show how strictly courts require trustees oe 
to carry out the wishes of the author of the trust in matters Jagg (No. 2) 
of investment and some of the legal consequences of the Mata) ERGOT: 
breach of duty. In the first case the trust deed empowered 

trustees to invest in stocks or securities of any “British colony 

or dependency.” It was ‘held that this did not authorise 
investment in the stocks of any province of the Dominion 

of Canada, though it did in the stocks of the Dominion of 

Canada itself, unless that province had complied with the 
-requirements of the Colonial Stock Act, 1907, that a part of a 

colony or dependency was not itself a colony or dependency, 

and that clauses in trust instruments enlarging the power of 
investment beyond what the general law sanctioned ought to 

be construed strictly. In the second case, the investment was 

in Canadian mortgages bearing a higher rate of interest that 

could be obtained for trustee investments in England. It was 

admitted that the investment was unauthorised and the only 

question was as to the disposal of the excess of interest. The 

trust was for the testator’s widow for life, with remainders 

over. The widow was the sole executrix and trustee. She. 

enjoyed the interest from the investments until her death. 

The remaindermen wanted to charge her estate with the 

excess of interest enjoyed by her. It was held that neither 

as trustee nor as tenant for life was she liable to account for 

such excess ; but if the trust estate suffered any loss owing to 

her unauthorised action, her estate must make it good. Sec- 

tions 20 and 23 of the Indian Trusts Act embody the same 

principle, 


Cypres doctrine. 
. , . i in re Webster 
This case is another illustration of the well-known cyprès Pearson 
rule. The testatrix was a qualified midwife who for mo- Webster. 
derate fees attended maternity cases among the working eo 
classes and poor people of Chelsea. She employed at weekly (1912) t Chy 


a 


. 
° 
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salaries several other trained midwives who resided with her 
and attended cases as required, the fees being received by 
‘the testatrix. She also received a few pupils and trained 
nurses desirous of obtaining midwifery experience, who 
resided with her, and the fees paid by the former and earned 
by the latter were received by the testatrix. By means of 
the fees so paid and her own small income she just managed 
to carry on her establishment, which she called the “Ormond 
Home for Nurses.” The testatrix bequeathed her estate to “the 
Ormond Home for Nurses” and added directions for carrying 
on the home for the next few months, Legally there being no 
person or institution which could be called “the Ormond 
Home fon Nurses,” the question arose whether the bequest 
could be given effect to, and to determine that question it 
was necessary to decide whether the gift was a charitable 
gift. JOYCE, J., held that the gift was a charitable gift and 
that the testatrix’s intention should be given effect to—it being 
to benefit the particular establishment which she had been 
carrying on in her lifetime. 





Law Guarantee Reinsurance of contract of insurance—Liability of reinsurer on insolvency 


etc, Seo 


Munich Re- 

insurance Co 

(1912) 1 Ch, 
138. 


Of the insured. 


The risks and hazards of modern commercial life present 
many new problems for the legal minds to solve, but the 
solution generally depends on the application of some well 
worn commonplace rule in vogue for centuries. This case 
affords a goods example of this, The plaintiff society’s business 
consisted in guaranteeing, for certain payments, the pay- 
ment of the principal and interest of debentures, mortgages, 
etc. In order to protect itself, it was in the habit of reinsuring 
its risk with other companies who went in for that class of 
business. The Munich Reinsurance Company, being one 
of such Companies, undertook to reinsure the society as to a 
certain portion of its risks under debenture guarantees issued or 
renewed by the plaintiff society. The society went into liquida- 
tion under the supervision of the court, which sanctioned a 
scheme of arrangement. The corporation whése debentures 
were guaranteed by the plaintiff society and a portion of the 


~ 
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e risk on which was reinsured with the defendant company 
was wound up voluntarily and made default in payment of the 
interest due on. the debentures. The plaintiff society called 

- upon the defendant company to pay up the part of the risk 
covered by the reinsurance and were met by the plea that 
since the character of the plaintiff society had been radically 

. altered by the liquidation and scheme of arrangement, the 
defendant company ceased to be liable on the risks reinsured. 
The question before the court was whether there had been a 
real alteration of the risk. The risk was that the plaintiff 
society would pay the principal and interest on debentures 
on failure of the company whose debentures they were to pay 
and the defendant company undertook to indemnify the 
plaintiff society as to a part of such risk in the event of such 
failure. The defendant company was therefore held liable on 

~ the contract—the extent of its liability depending on subse- 
quent events. 





Assignment of actionable claimn—Fraud of assignor— Equities against. Stoddart 
° assignee. v. 

UnionTrust, 

It is a well-known rule of law—embodied in Chapter Ltd. (1912) 


VIII of the Transfer of Property Act, section 132(¢)—that the : yea Ho 
assignee of an actionable claim takes it subject to all the equi- 
ties existing against the assignor at the date of the assign- 
ment. The same rule is to be found in section 25 (6) of the 
English Judicature Act. The case under comment shows 
one of the limitations of the rule. If A induces B to enter 
into a contract with him by fraud or misrepresentation, B 
has two remedies open to him, viz. (i) to repudiate or rescind. 
the contract, or (2) to abide by the contract and to recover 
damages from A for the loss incurred on account of the fraud 
or misrepresentation. If A assigns the benefit of the con- 
tract to C, and C sues, B can claim to repudiate the contract 
on account of the fraud, but cannot seekto recover from C 
the damages which he could have claimed from A. Hence, 
unless B isin a position to and claims to rescind the contract, 
he cannot claim to set off against C’s claim the damages 
which he might‘ have recovered from A. The Court of 
Appeal has ruled to this effect. 


Actiessel- 
skalet-Damps-. 
kit “ Her- 
clules ” 


A 
Grand Trunk 
Pacific Rys 
(1912), 1. K. B. 
222, C. A. 
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Carry on business”, meaning of, in case of Corporations—Service of 
SUMINONS. 

The expression “carry on business” occurs in some impor- 
tant places in the Civil Procedure Code and is often not easy 
to interpret, specially in the case of Corporations. Section 20, 
explanation II, and Order 29, Rule 2 (b), of the Civil Procedure 
Code, 1908. The point decided in this case relates to Order 
29, Rule 2 (b). Thedefendants were a company incorporated 
by a Canadian statute for the purpose of constructing and 
working a railway in that country ; their office was in Mon- 
treal. Four of the directors, resident in England, formed the 
London Committee, which, under powers conferred by- the 
company’s bye-laws, dealt with the issue of loan capital to be 
used for the construction of the railway. The whole of the 
‘loan capital, amounting to many millions, was raised by this 
committee and remitted by them to Canada. This Committee 
which had a secretary and staff, met at an office in the City 
of London, for which they paid no rent; the minute books, 
ledgers, pass books, etc., of the committee, were kept at that 


- office. The money raised by the committee was paid into 


Victor. 

Us 
Victor 
(1912), 1 K. B. 
B. 247, C. A. 


an account at a London bank, out of which account remit- 
tances were made to Canada. No business of the company, 
other than the financial business of raising the loan capital, 
was transacted by the London Committee. The defendant 
company chartered a Norwegian ship to carry a cargo of 
steel rails for use in the construction of their railway. The 
plaintiffs, the company owning the ship, sued the defendant 
for compensation for demurrage of the ship at a post in the 
Pacific Coast of the Dominion of Canada, and served the writ 
on the Secretary of the London Committee. The defendants 
contended that there was no service as they did not reside 
or carry on business in England, inasmuch as the business 
of the company was to construct and work a railway in 
Canada, and raising loan capital in London for use in Canada 
was not carrying on that business, The Court of Appeal 
repelled the contention. 


Bankrupicy—Provable debt—annutty payable to wife under separation deed, 


Section 46, clauses (1)and (3), of the Presidency Insolvency 
Act and section 28 of the Provincial Insolvency Act are taken 


word for word from the English Bankruptcy Act, 1883, _ 


1 
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section 37, and this case is under the latter and therefo re 
of importance to us. A husband and wife separated in 1905 
and a separation .deed was drawn up by which the husband 
covenanted with the wife, and also with the trustee, that the 
child of the marriage should spend part of his vacations with 
the wife, and that the husband would maintain, clothe and 
educate the child and that he would pay an annuity to 
his wife during her life. The wife and the trustee jointly 
and severally covenanted with the husband to keep him at 
all times indemnified against all her debts, torts and liabilities ; 
and that the wife would not molest the husband. The 
covenants were to become void on the married parties re- 
suming cohabitation. In 1911, the husband was adjudicated a 
bankrupt, and, of course, could not continue the payment of the’ 
annuity to his wife. Some part of the annuity was due at the 
date of adjudication, The wife sued the husband for arrears 
of annuity which fell due before and after the order of 
adjudication, The Court of Appeal held that the husband’s 
liability under the covenants could be estimated and cons- 
tituted a provable debt and therefore an independent suit 
¢o recover the arrears did not lie. A contingent future liabi- 
lity, however difficult it may be to assess, is something which 
must be taken to be capable of estimation, with one exception, 
viz, that the Court of Bankruptcy may, under certain condi- 
tions, declare a liability to be incapable of being fairly 
estimated. 


NOTES AND CUTTINGS. 


It is with profound sorrow that we have to record the 
death of Mrs, P. C. Banerji, the wife of the Hon’ble Mr, Jus- 
tice Banerji, on the 26th ultimo. We beg to offer our sincere 
condolence to the bereaved family. 


PRESCRIPTIVE RIGHT OF PUBLIC AND OF FREEHOLD IN- 


[ HABITANTS TO FISH IN PRIVATE WATERS,—Several interesting 


questions of prescription were settled in two recent cases in 
the House of Lords, Johnston v. ONeill, [i911] A. C, 552; 
Harris v. Earl of Chesterfield, [1911] A. C., 623. In the first, 
four of the seven lords held that a right to fish in private waters 
cannot be acquired by the public by immemorial user. The 
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decision of the majority is amply sustained by authority, 
though this is the first time the question has come before the 
House of Lords. A right of fishing in another’s waters is a 
profit d prendre, a right to take a part of the produce of the 
land, as distinguished from an easement, which is a right 
without profit. A profit 4 prendre is incapable of creation 
except by grant or prescription. In the principal case there 
is no dominant estate to which a right by prescription could 
be attached, nor can a grant in gross be presumed, for the 
‘unorganized public is incapable of taking by grant. Thus 
the right, if any must rest solely upon custom, and although 
custom will support an easement, it has from early times been 
held incapable of supporting a profit á prendre. 


In the second case, a right of fishing was claimed by 
prescription on the basis of immemorial user by the free- 
holders in certain parishes along a navigable but non-tidal 
river. Here there were estates to which the right could be 
attached by prescription. But asthe right claimed was a’right 
to take fish without stint-and for commercial purposes, four 
of the seven lords held that it could not be so acquired, for it 
was not necessary to the enjoyment of the dominant estates? 
nor was it reasonable, for the estates could be divided in- 
definitely and thus exhaust the servient estate ; so there were 
no reasonable grounds for presuming a grant. This decision 
seems correct, for although the very point had not previously 
arisén, it had in general been held that a profit á prendre 
claimed as appurtenant to an estate must be reasonably limit- 
ed to the needs of the estate in which such right was claimed 
to inhere. 

Another interesting question in the last mentioned case, 
although raised: in the pleadings, was not pressed in the 
argument, and so was not decided. This is. whether 
the right of fishing, if claimed in gross, could have 
been sustained. The Lord Chancellor and Lord Ashbourne 
dissent from the holding of the majority on the ground that 
aright in gross should be found in the present case by 
prescription, while Lord Gorrell accords with the majority on 
the express ground that no right in gross is urged. The 
Lord Chancellor and Lord Ashbourne follows the case of 
Goodman v. Mayar of Saltash, in which a grant to the free 
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e inhabitants of ancient tenements in a borough as a corpora- 
tion, or a grant to a corporation for the use of the inhabitants, 
was presumed, The Saltash case can be supported, if at all, 
only on the ground of a charitable trust. The decision, it is 
submitted, was at least questionable, and in a later case 
Kay, J., refused to apply it to circumstances such that it was 
not reasonable to suppose there had at one time been a cor- ` 
poration to which the grant could have been made. Lord 
Gorrell intimates that Harris v, Earl of Chesterfield embodies 
such circumstances, The view of the minority extends the 
Saltash case to prescription by freeholders of certain parishes 
and is thus harder to reconcile with authority than the case 
followed. It is to be regretted that the majority did not pass 
upon this question, and thus decide whether such unreleas- 
able rights should be allowed to be further extended.— 
Harvard Law Review. 





LEGALITY OF INSURANCE AGAINST SUICIDE.—Does public 
policy make illegal a contract insuring against suicide of the 
insured, while sane? The objection to such a contract, upon 
the ground of public policy, is analogous to the basis of the 
doctrine of insurable interest, the temptation which the con- 
tract would offer to the insured to destroy life. The distinction 
between the two, that the insured in one case would be 
tempted to enrich another by destroying himself, and in the 
second to enrich himself by destroying another, only shows 
that temptation of the former kind is comparatively weak. 
Yet the mere fact that a contract of insurance tends to induce 
the insured to destroy the subject of the insurance does not 
make the contract contrary to public policy, for every insur- 
ance contract holds out some such inducement. It is the 
average effectiveness of such a temptation in any particular 
class of such contracts that must determine whether they 
are opposed to public policy. 


The difficulty of determining this in the case of insurance 
against suicide explains the conflict of authority on that 
point. Most of the cases have allowed recovery. It has 
been suggested that the opposed decisions can be reconciled 
on the ground that in the leading case denying the validity 
of insurance against suicide the policy was made payable 

12 
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to the insured‘ and his representatives, and that in almost all 
the cases that have held. the contrary the beneficiary was 
some other person. This is logically unsound, From the 
viewpoint of the suggested. rule of public policy such a distinc- 
tion must be put on the. ground that in the former class of 
contracts there is greater temptation to. commit suicide than. 
in the other. The temptation. involved is the desire of the 
insured to enrich the person who will get the substantial. 
benefit resulting from payment by the insurer. To say the 
least, there is nothing to: show that the insured is less desirous 
of enriching one whom he has specifically named-as bene- 
ficiary than the unspecified persons who will ultimately be 
paid: the proceeds of a policy made payable to the estate of 
the- insured. 


The desirability of the rule of public policy under discus- 
sion is clearer upon analogy than upon authority and’ principle. 
The decisions are almost evenly divided upon the questions 
whether the life can validily be insuréd against death by 
execution for crime, or death as the result of participation in 
a criminal act, The solution of the problem would seem, 
therefore, to lie in legislative enactment. But the statutes 
themselves seemed to express the opposing views of the 
courts, Some statutes prohibit the insurer’s setting up the 
defence of-suicide. A Georgia statute, expressly giving the 
insurer this defence, was a possible legislative declaration in 
favour of the disputed: rule of public policy, A recent decision 
removed ‘this possibility by holding that the statute did not 
prevent waiver of the defence by the insurer, Mutual Life 
Ins, Co. v. Durden, 72 S. E., 295 (Ga. Ct. App.) The case ts 
thus an. important addition to the already large preponderance 
of authority against the invalidation, on grounds of public 


policy, of contracts insuring the life against suicide while 
sane—Harvard Law Review, 





ADVERSE POSSESSION.—AGAINST WHOM TITLE MAY BE 
GAINED— EFFECT OF GRANTOR’S REMAINING IN POSSESSION.— 
The plaintiff conveyed his land to the defendant, intending that 
the latter should afterwards reconvey it to him. The plaintiff 
made improvements on the land, and seven years after-the con- 
veyance to the defendant he demanded a reconveyance, but 
was given merely a life lease. Thereafter he-treated the land 
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as his own property. His occupancy, including the period 
before the granting of the life lease, exceeded the period of the 
Statute of Limitations. Held, that he has acquired title in fee. 
Freemon v. Funk, 117 Pac., 1024 (Kan.) 


It is well settled that a life tenant cannot acquire title by 
adverse possession against the reversioner or remainderman, 
since the latter has no right of action during the continuance 
of the life estate. See Pinckney v. Burrage, 31 N. J. L., 213 
Rohn v. Harris, 130 Mil, 525, 22 N. E 587. This rule does 
not apply where the remainderman is given a right of action 
by statute. Garrett v. Olford, 132 N. W., 379 (Ia). The 
principal case ignores the grant of the life estate and treats 
the relation of the parties as that of grantor and grantee. 
Some courts appear to recognize no distinction between such 
a case and the ordinary situation, where the parties are strang- 
ers. Sth v. Montes, 11 Tex., 24; Knight v. Knight, 178 
lL, 553, 53 N. E, 306. By the weight of authority, however, 
the possession of a grantor is presumed to be subject to the 
rights of his grantee, Buckholderv. Sigler, 7 Watts and S, (Pa.) 
154; Schwallback Chicago, etc, Ry. Co, 69 Wis. 292, 34 N. W. 
128, In order that this presumption be rebutted, most 
courts hold that a clear assertion of adverse right must be 
brought home to the grantee. Dotson v. Atchison, etc, Ry. Co, 
81 Kan., 816, 106 Pac, 1045. Cf Zellers Lessee v. Eckert, 4 
How. (U.S.) 289. Other courts are more ready to find that the 
possession is adverse. Waltemeyer v. Baughman, 63 Md., 200. 
See Brinkman v. Jones, 44 Wis. 498, 524. In the principal 
case, the grantor, during the first seven years of the occupancy 
relied on hy him, appears to have claimed only a right of recon- 
veyance rather than a right of present ownership.—Harvard 
Law Review. g 





CARRIERS—PERSONAL INJURIES TO PASSENGERS—CON- 
TAGIOUS DISEASE OF FELLOW PASSENGER.—The plaintiff sued 
as administrator for the death of his intestate, alleged to have 
been caused by contagious disease contracted from a fellow 
passenger of the interests on the defendant’s railroad. The 
defendant’s conductor had no knowledge of the disease of the 
fellow passenger. Held, that the plaintiff cannot recover, 
Bogard’s Admr? v, Iltionois Central R. Co, 139 S. W., 855 


(Ky.). 
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A carrier is under a duty to use the highest care to pro- 
vide safe conveyances, and is liable for injuries to passengers 
resulting from defects which might have been discovered 
by the use of such care. Pahner v. President, etc. of Dela- 
ware & Hudson Canal Co, 120 N. Y. 170,24 N. E., 302; 
International and Great Northern Ry. Co., v. Anthony, 24 Tex. 
Civ. App. 9, 57 S. W., 897. A carrier is under a duty to use 
the highest care to protect passengers from foreseeable in- 
juries by their fellow passengers. Kuhlen v, Boston & North- 
ern Street Ry. Co, 193 Mass., 341, 79 N. E 815. It would not 
be practicable to extend the duty of inspection of conveyance 
to inspection of passengers. Cf Gulf, Colorado & Santa Fe 
Ry. Co. v. Shields, 9 Tex. Civ. App. 652, 29 S. W., 652. But 
the duty of the carrier would seem to require the conductor 
to take precautions when a reasonably prudent man would 
be so impelled by the facts under his observation. Ch 
Houston & T. C. R. Co. v. Phillio, 67 S.W.,915 (Tex.), Under 
this view the decision in the principal case may be questioned, 
But cf Long v. Chicago, Kansas & Western R, Co, 48 Kan, 28. 
28 Pac., 977.— Harvard Law Review, 





CONTRACTS—SUITS BY THIRD PERSONS NOT PARTIES TO 
CONTRACT—CONTRACT WITH CITY to ANSWER FOR DAMAGES 
TO PROPERTY-OWNERS.—Property abutting on the route ofa 
sub-way was damaged because of the improper methods of con- 
struction employed by a sub-contractor, The original con- 
tractor had contracted with the city to be answerable for such 
damages. Meld, that the city is not, and the original contractor 
is, liable in damages to the owner of the abutting property. 
Smyth v. City of New York, 203 N. Y., 106. 

This case extends somewhat the doctrie of Lawrence v. Fox, 
20 N. Y. 268. Hitherto, in New York, the beneficiary could, 
in general, sue upon the contract only when he was owed some 
duty by the promisee. Durnherr v. Rau, 135 N. Y. 219. An 
exception was made when the defendant had violated the terms 
of its public franchise. Pond v. New Rochelle Water Co, 183 
N. R, 330. Also the beneficiary might sue if the defendant 
had been negligent while performing a contract to fulfil a 
function of the state. Robinson v, Chamberlain, 34 N. Y., 389. 
In these.cases there could have been a recovery apart from 
the contract, either on the public service law, or for personal 
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negligence, In the principal case there was no liability except 
upon the contract. A majority of the jurisdictions in this 
country follow Lawrence v. Fox, but of these, only New York 
and Minnesota deny recovery to a “sole beneficiary.” Durn- 
herr v. Rau, supra; Jefferson v. Asch, 53 Minn., 446. Courts 
allowing recovery by the “sole beneficiary” attain the correct 
result, but as the doctrine of permitting the third party to sue 
at law upon such a contract is wrong in principle, the 
conclusion is reached in an improper way. See 15 HARV. L, 
REV., 767, 772-775, 780-785.—Harvard Law Review. 


CONTRACTS—SUITS BY THIRD PERSONS NOT PARTIES 
TO CONTRACT—SUIT IN EQUITY BY CREDITOR OF PRO- 
MISEE,—A. conveyed assets to B. in return for B.’s promise 
to pay the debts of A. B. conveyed the same assets to C. in 
return for C.’s promise to pay the same debts. He/d, that a 
creditor of A. can recover from C. in equity. Forbes v. 
Thorpe, 95 N. E. 955 (Mass.). 

In Massachusetts a creditor cannot sue at law on a con- 
tract made for his benefit by the debtor. Morril v. Lane, 136 
, Mass., 93 ; Borden v. Boardman, 157 Mass., 410, 32 N.E., 469. 
So rigidly has this rule been observed, that of all the Ameri- 
can jurisdictions, including those which ordinarily deny the 
creditor a right of action, Massachusetts alone refuses to allow 
a mortgagee to proceed against a grantee who has assumed 
the mortgage debt. Mellen v. Whipple, 1 Gray (Mass.,) 317 ; 
Keller, v. Ashford, 133 U. S. 610. See Woodcock v. Bostic, 118 
N. C., 822, 828, 24 S. E., 362, 363. Although the actual deci- 
sions go only so far as to hold that the mortgagee has no 
right at law, there have been judicial utterances which seem 
to indicate that no action would lie even in equity. See Rice 
v, Sanders, 152 Mass., 108, 113. A fortiori, in the ordinary 
case, it would seem, equity wauld not act. The present case, 
therefore, in recognizing and assigning as one ground of the 
decision a right in the creditor to enforce in equity the pro- 
misee’s right to compel performance by the defendant of the 
agreement made for the creditor’s benefit, apparently marks 
adecided change in the attitude of this court. The change 
is all the more welcome since it places the law pertaining 
to this subject ona basis which is theoretically justifiable. 
See 15 Harv. L, REV. 767, 775, et seg.— Harvard Law Review, 
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LIMITATION OF ACTIONS—ACCRUAL OF ACTION— 


BREACH OF CONTRACT TO MAKE GIFT AT DEATH IN CON- 


SIDERATION OF SERVICES DURING LIFE.—The plaintiff pro- 
mised to take the defendant’s testatrix into her house and 
care for her as. long as she lived, and the latter promised to 
give the plaintiff $ 70 per month and $ 20,000 at her death. 
In 1900, the defendant’s testatrix left the plaintiff's house and 
made a similar agreement with the defendant, with whom 
she remained till her death in 1907, and to whom she left her 
property. The plaintiff now brings suit for her legacy and 
the defendant pleads that the action is barred by the Statute 
of Limitations. Held, that the plaintiff can recover for the 
breach of contract by the testatrix. Ga Nun v. Palmer, 46 
N. Y. L. J, 257 (N. Y., Ct. App., Oct. 3, 1911). 


The decision in this case is reached by applying the doc- 
trine of anticipatory breach, whereby, when one party to a 
contract repudiates it before the time set for performance, 
the other may sue immediately or await the time when 
performance is due. Frost v, Knight, L. R. 7 Exch, 111. 
See Howard v. Daly, 61 N. Y., 362, 374. It follows that, if 
the injured party elects not to sue, the Statute of Limitation 
will not begin to run until the time appointed for performance. 
Foss-Schneider Brewing Co. v. Bullock, 59 Fed., 83. There is 
difficulty, however, in applying this reasoning to the principal 
case, for the breach alleged is not anticipatory. Even where 
the theory of anticipatory breach is rejected, it is held that 
when one party by refusing necessary co-operation prevents 
the other from performing, the injured party can at once sue 
for the breach of the implied promise not to prevent perform- 
ance and recover in damages the present value of his entire 
claim. Edwards v. Slate, 184 Mass, 317, 68 N. E., 342; 
Parker v. Russell, 133 Mass. 74. The earlier New York 
decisions recognized this principle and held that the statute 
began to run immediately. Bonesteel v. Van Etten, 20 Hun 


(N. Y.) 468; Henry v, Rowell, 31'N. Y. Misc., 384,64 N. Y. - 


Supp. 488, affd in 63 N. Y. App. Div. 620, 71 N. Y. Supp. 
1137, Cf24 HARV. L. REV., 676.—Harvard Law Review. 


LIMITATION OF ACTIONS—OPERATION AND EFFECT OF 
BAR BY LIMITATION—RIGHT To CONTRIBUTION OF ÇO- 
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OBLIGOR ON NOTE UNDER SEAL.—The plaintiff and the defend- 
ant executed a joint note under seal, which the plaintiff paid 
in full, taking an assignment to himself. Suit was brought 
for contribution after the period of limitation as to actions on 
simple contracts had expired, but before the expiration of 
the period for actions in equity and on contracts under seal. 
Held, that the plaintiffs claim is barred. Liverman v. Cahoon, 
72 S. E., 327 (N. C). 


The general rule is that a co-obligor who has paid the 
joint. obligation is entitled to be subrogated toal] the rights 
and remedies. against the defaulting co-obligor which the 
creditor had before payment. Orem v. Wrightson, 51 Md, 
34; Sratth v. Latimer, 54 Ky., 75. The theory is that even 
though the obligation is discharged as to the creditor, in 
equity, both it and the securities are regarded as assigned to 
the paying co-obligor. Lumpkin v. Mills, 4 Ga. 343. See 4 
POMEROY, EQUITY JURISPRUDENCE, 3 ed., § 1419. If the 
doctrine were fully applied in the principal case, since the 
creditor would not be barred, the plaintiff could recover in 
equity. See Hull v. Myers, 90 Ga., 674, 684, 16 S. E. 653, 
655. But the weight of authority denies subrogation when 
the sole object of the suit in equity is to avoid the Statute.of 
Limitations, Fazres v. Cockerell, 88 Tex. 428, 31 S. W., 190, 
639 ; Burrus v. Cook, 215 Mo., 496,144 S. W.„ 1065. The | 
claim in the principal case is for contribution only. Chipman 
v. Morrill, 20 Cal., 131. The statutory period for implied 
contracts should apply. Johnston v. Belden, 49 Ia. 301. 
Even though the claim was originally enforceable in equity 
the proper construction of the Statute of Limitations would 
require the suit in equity to. be barred. when the identical 
claim is outlawed at law. Junker v. Rush, 136 Ill, 179, 26 N. 
E. 499. In reality the facts constitute no cause for equitable 
relief. Sexton v. Sexton, 35 Ind, 88.—Harvard Law Review, 





RIGHT OF SUPPORT— DRAINAGE OF PERCOLATING 
WATERS.—The defendant, while draining its land, withdrew 
water from the subterranean soil of the plaintiff’s adjoining 
land, This caused a consolidation of the earth anda settle- 
ment of the surface, to the damage of the plaintiff. eld, 
that the plaintiff cannot recover. New York, etc. Filtration 
Co, v, Jones, 39 Wash, L. R, 718 (D. C. Ct. App.) 
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This case seems to be the first American decision on the 
subject. It follows the well-settled English rule that the right 
of lateral support of an adjoining landowner is subordinate to 
one’s own right of intercepting percolating waters. Popplewell 
v, Hodkinson, L. R. 4 Exch., 248 ; North-Eastern Ry. Co. v. 
Elliot, Johns. & H., 145. The reason for this doctrine is that 
otherwise there would be a tendency to restrict the improve- 
ment of land for engineering, agricultural, and similar pur- 
poses. See 20 HARV., L. REV. 487,—Harvard Law Review. 


TORTS — INTERFERENCE WITH BUSINESS OR OCCUPA- 
TION — COMPETITION BETWEEN WHOLESALER AND RE- 
TAILER.—The defendant a wholesaler of oil, when the plain- 
tiff, a retailer, began purchasing of other wholesalers, entered 
into the retail business to drive the plaintiff from business, 
and by means which involved trespasses and fraud ruined the 
plaintiffs business. The defendant then retired from the 
retail business, Held, that the plaintiff has a cause of action 
against the defendant. Dunskee v. Standard Oil Co., 132 
N. W., 371 (Ia). 

Modern authority holds an intentional interference with 
the plaintiff”s business an actionable wrong which calls for 
justification. Jersey City Printing Co. v. Cassidy, 63 N. J. Eq. 
759,53 Atl, 230. See Mogul Steamship Co. v. McGregor, Gow 
& Co. 23 Q. B. D., 598, 613. If the defendant is directly or 
indirectly a real business competitor of the plaintiff, he is jus- 
tified, unless methods unlawful per se are used. Robison v, 
Teras Pine Land Association, 40 S. W. 843 (Tex.). Cutting 
prices is not a method of business which of itself will destroy 
the justification of competition. Passa Print Works v. 
Ely & Walker Dry Goods Co., 105 Fed. 163 ; Mogul Steamship 
Co. v. McGregor, Gow & Co., supra. The principal case pro- 
fesses to follow acase holding a banker liable for setting up 
a barber shop, not for profit, but solely to injure the plaintiff's 
business. . Tuttle v. Buck, 107 Minn., 145, 119 N. W, 946. 
See 22 Harv. L., REV., 616. But in that case there was no 
competition between the parties, and hence no justification. 
There are competitive interests which justify a retailers at- 
tempt to control the business policy of a wholesaler of the 
same commodity. Bohn Mfg. Co.v. Hollis, 54 Minn., 223, 55 
N. W., 1119, The same interests would seem to justify a 
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wholesaler’s attempt to control the business policy of a 
retailer, The actual decision of the principal case is correct, 
since fraud and trespass are means which are unlawful per se, 
and hence destroy the justification of competition. American 
Waltham Watch Co. v. United States Watch Co., 173 Mass., 85. 
It was unnecessary, therefore, for the court to take the ground 
that the purpose of the defendant itself destroyed that de- 
fence. Cf. Dunshee v. Standard Oil Co., 126 N. W., 342 (la.). 
—Harvard Law Review. 
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Tae LAWYER’s VADE Mecum for Civil Courts, in five 
volumes, By M. L. Agarwala, B. Sc, LL.B. (Lond.), Bar- 
at-Law, etc., Vols. II-IV. Allahabad, Indian Press, 1910-11. 
Foolscap 8vo. 


We noticed at some length the first volume of Mr, Agar- 
wala’s “ Lawyer's Vade Mecum” in 7 A. L. J., 240. Three 
more volumes have since appeared. Volume Ii contains 
the Indian Evidence Act, the General Clauses Act, the Guar- 
dians and Wards Act, the Hindu Widows’ Remarriage Act, 
the Hindu Wills Act, the Interest and Usury Laws Repeal 
Acts, the Legal Practitioners Act, the Limitation Act, and 
the Lunacy Acts. Volume III contains the Majority Act, 
the Negotiable Instruments ‘Act, the Non-forfeiture of Pro- 
perty Act, the Oaths Act, the Partition Act, the Pensions 
Act, the Powers of Attorney Act, the Insolvency and the 
Smal! Cause Court Acts, the Probate and Administration 
Act, the Protection of Judicial Officers Act, the Registration 
Act, the Registration of Societies Act, the Religious and 
the Charitable Endowment Acts, and the Specific Relief 
Acts. Volume IV contains the Stamp Act, the Succession 
Act, the Succession Certificate Act, the Suits Valuation Act, 
the Transfer of Property Act, the Trusts Act, the Trustee 
and the Trustees’ and Mortgagees’ Powers Acts, and the 
Waste-lands (Claims) Act. We cordially recommend-this ex- l 
cellent series to the notice of all lawyers in the country. The 
only publication which can seriously compete with it is the 
late Mr. Sanjiva Row’s “AllIndia Civil Court Manual,” 
which is more compact, but Mr. Agarwala’s volumes are 
assuredly handier and his notes are much fuller. 
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THE COURT OF CRIMINAL APPEAL, By R. E. Ross, LL.B. 
(Lond.), Bar-at-Law. London: Butterworth and Co. 1911. 
Pp. xxiii, 252. a 

The Court of Criminal Appeal in England has now been 
in existence for nearly four years, and the principal clerk 
in the office has published this book with the object of show- 
ing not only the working of the machinery of the Court, but 
what is of far greater importance, the -principles which have 
been laid down by the court itself as to when atid how it 
may exercise the powers given to it by statute. The work 
is of considerable interest, and will, we dare say, be read with 
pleasure and profit by lawyers in India as elsewhere. 





THE ART OF CROSS-EXAMINATION, By Md. Rahmat- 
Ullah, LL.B., Vakil, High Court, N.-W. P. Second edition. 
Allahabad : Ram Narain Lal, 1911. Pp. iii, 235. 

The first edition of Mr. Rahmat-Ullah’s interesting con- 
tribution to the “ Aċt of Cross-examination” we reviewed in 
4 A.L.J, 250. We quite agree with the learned author 
that “experience, power of observation and khowledge of 
mankind are as needful as ever in the attainment of perfec- 
tion in the art, but at the same time a clear perception and. 
constant application of the principles on which the art is 
founded are certainly essential to ultimate success.” Mr. 
Rahmat-Uilah has made a praiseworthy attempt ‘toget at 
these principles. “In justice to myself,” he says rather 
naively, “ l ought to state that some of the special topics dealt 
with in this little book have only been touched upon casually 
and indirectly by other writers. If, therefore, in opening up 
fresh ground I ‘have stated my conceptions crudely and im- 
perfectly, the novelty of the subject is my excuse.” The text 
has been carefully revised and expanded, a chapter on 

‘reexamination of witnesses has been added, and Serjeant Bal- 
lantine’s cross-examination of Damodar Panth in the celebrat-. 
ed Gaekwar case has been set out in full, We have no 
doubt the book ‘will find an appreciative audience, fit and 
not few. : 


TRIAL oF Lord Lovar. Edited by D.N. Mackay, 
Writer, Glasgow. (Notable English Trials). Butterworth. 
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and Co. (India), Limited. Calcutta. 1911. Pp. lv., 314. Price 
~ Rs, 4-8-0. 


The book under review is another addition to the series 
known as the “ Notable English Trials.” After what we have. 
said as to the merits of its two predecessors and of the series 
än géneral we do not think that this volume should stand in 
need of any special mention. We may say generally that the 
level of excellence attained in The Stauntons and Franz Muller 
Gs very well maintained here also, The plan and scheme of 
‘the book are the same as of its predecessors. An interesting 
‘introduction gives the history of the adventures of the “chief” 
-of the last Scottish clan. The trial itself is colourless, rather 
stiff and formal. According to the practice of those days the 
accused in a case of high treason was not allowed the service 
of lawyers for the purpose of being defended. We conse: 
-quently miss here the rapier-thrusts of a Sir Edward Clarke 
ora Ballantyne. Truly does Leslie Stephen say that “the 
victims of ‘45, the strange Lord Lovat himself, give little 
‘sport at the respectable bar of thé House of Lords.” The 

* speeches of Counsel are of portentous length, and presenting 
as they do only one side Of the case they lack that human 
interest which is the characteristic of the speech of an Erskine 
‘or a Russell. But the. fault is not that.of the publishers ; 
it is inherent in the trial itself. What, however, is wanting 
in it is made up by the very excellent and informing intro: 
-duction, and the five appendices. . Our readers will form an 
acquaintance in these pages with the Solicitor-General, Hon. 
William Murray, better known as Lord Mansfield, and we 
leave it to them to make their estimate.of his character. The 
topical Index is full and exhaustive. Taken all in all we are 
-of opinion that the book will be well worth the outlay of 
Rs, 4-8, and we hope sincerely that this series, as a whole, will 
find a wide circle of readers. ` , 


A SUMMARY OF THE LAW oF Torts, By Arthur -Under- 
hill, M. A. LL.D. Ninth Edition. By ithe Author and J. 
‘Gerald Pease, B. A., London: Butterworth and Co. 1911. 
Pp. iii, 311, 31. Price 10s. 6d. f 
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“Underhill on Torts” is a classic to the students and! 
they need not be reminded of their friend. The present is the 
ninth edition of that work, and with every edition its 
popularity has increased rather than waned. We assume our 
readers’ acquaintance with the book, and therefore only say 
that the original style is adhered to in the new edition. 
Alterations have been made in matters of detail, eg, the 
subject of the Employers’ Liability Act has been relegated 
to Part II dealing with Particular Torts, and the chapters. 
on Defamation, and on Negligence and Nuisance have been 
re-arranged, A chapter is now devoted to the rule in Rylands 
v. Fletcher. 


“Pollock” is now the text-book prescribed by the Allaha- 
bad University for the Previous Examination in Law, and no 
recommendation can be more judicious, But we venture to 
suggest that before the students go to the philosophical and 
abstract treatment of the subject in the pages of Pollock, they 
will do well to dip into this little book also, and they will find 
their labour amply repaid. 


— 


THE STUDENT'S HoLLAND.—AN ANALYTICAL, EXPLAN- 
ATORY AND CRITICAL COMMENTARY.—By Syed Mohamed, 
B. A., Author of “Mind and Molecular-Theory”,! “Science 
and Islam”, etc., Allahabad: Ram Dayal Agarwala. 1912. 
Pp. iii, 90, xiv, 3. Price Re. 1. 


It is really pleasing to find that our law students do not. 
only equip themselves for passing their examinations but are 
desirous of helping their co-workers, The brochure under 
review isa good illustration of this, The writer is still a 
student, and the manner in which he has done his work 
reflects great credit upon him. We hope that those for 
whom he has brought this booklet out will follow his example 
and employ themselves in this sort of profitable work instead. 
of wasting time by cramming ‘help-notes by others which are- 
more or less worthless. We congratulate the author upon. 
this production and wish him every success. The book is 
not dear for one rupee. " 
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tion was taken at a very late stage, the practice was, to allow 
the suit to proceed, and if the claim succeeded to make the 
usual decree for sale. It often happened that the absent 
member of the family was unable to challenge the decree or 
sale held in pursuance of ‘it effectively, see for example the 
‘cases of Balwant Singh v, Aman Singh (+) and Jaddo Kuar 
V. Sheo Shankar Ram (*), and cases there cited. The result 
was often the same where the failure of the plaintiff to implead 
a member of a family of whose existence and interest he was 
aware was discovered by his opponent, or by the court after 
the suit had been’ decreed. In cases other than those in 
. which Hindu families were concerned, and in some cases 
where such families were concerned, it was held that the 
person who ought to have been, but was not impleaded did 
not lose his right to redeem the mortgage. 


Order xxxiv, Rule 1, which has taken the place of section > 


85 of the Transfer of Property Act, provides that— 


“ Subject to the provisions of this Code all persons having an interest 
either in the mortgage security or in the-mght of redemption shall be 
joined as parties to, any suit relating to the mortgage.” | 


There is nothing in the rule corresponding with the last 
nine words of section 85 of the Transfer of Property Act, 
and the rule is made subject not merely to Order xxxi, 
Rule 1, which corresponds with section 437. of the old Code, 
but to all the other provisions of the Code. Under the present 
law it would appear that the decision of the court upon an 
objection as to non-joinder in a case of this kind, must be 
the same whether the plaintiff had or had not notice of 
the existence of the person whom he omitted to implead. 
It must often happen that no amount of diligence will enable 
the plaintiff in a suit upen a mortgage to ascertain all the 
` persons who ought to be joined. This is a consideration 
which should not be lost sight of, in determining what the 
duty of court is when it is discovered that a person who ought 
to have been made a party has not been impleaded. 


It was suggested, that no question of limitation would have 
arisen, if, either of the courts below, had made Bishambhar 
Nath a party or if we were to do so now, and the ruling in 


(1) [r910] 7 A L. J.R, 852, (2) [1910] 7 A. L. J. Rọ, 945- 


1 
* 
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Guruvayya Gouda v. Dattatraya Anaut (1) was referred to. 

But all that was held in that case was that a plea of 
non-joinder of a necessary party may be waived, and that 

if fresh parties are joined merely for the purpose of safe- 

guarding the rights subsisting between them. and others 

claiming generally in the same interest, the determina- 

tion (by application of the provisions of section 22 of the 

Limitation Act) of the date of institution of the suit as 

regards such freshly joined parties does not ordinarily affect 

the right of the original plaintiff to continue the suit. In 

the present case the plea of non-joinder was taken at the first 
possible moment and the decision in that case does not go 

the length of holding that a suit for sale may be continued 

against a person who, having a share in the property, ought 
to have been but was not made a party when that person is 

made a party after the period of limitation for a suit against 
him has expired. A stronger authority in favour of the 
plaintiff in the decision in Thakurmani Singh v. Dai Ram 

(*) where the court held that the fact that an infant grandson 

of the plaintiff in a suit on a mortgage and a purchaser of a ° 
portion of the mortgaged property had been made parties to 

the suit after limitation had expired, was not fatal to the 

suit? The ruling in I. L. R, 28 Bom, 11, cited above, was 

referred to as authority for the decision regarding the infant 
plaintiff, but does not appear to me to go to that length. It 
seems to me that Order 1, Rule 10 (5), would have applied 

if either of the -courts below had made Bishambhar Nath a 

party to the suit and that the suit is as against him barred 

by limitation. It is, therefore, useless to have him made a 

party now. 


We have not been asked to hold nor in my opinion is it 
possible to hold in his absence that he is sufficiently repre- 
sented by his father Ram Chandar. Ifthe objection had not 
been taken and the interests of the whole family had been 
sold and a suit had been brought by Bishambar Nath to 
recover his share or redeem the property, it might have 
been held that he was sufficiently represented by his father. 
At this stage it is impossible to hold that. 

(1) [1903] I. L. R., 28 Bom., 11. 
(2) [1906] I. L. R., 33 Cal., 1079, at p. 1093. 
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Order xxxiv, Rule 1, is subject to the other provisions of 
the Code, one of which is that no suit shall be defeated by 
reason of the misjoinder or non-joinder of parties, and the 
court may in every suit deal with the matter in controversy so 
far as regards the rights and interests of the parties actually 
before it (Order 1, Rule 9). The case presents no difficulty 
where the interest of the person who ought to have been, 
but has not been, made a party is separate from the interests 
of the parties to the suit. In such a case the court can order 
the sale of the interest of the parties for recovery of a propor- 
tionate amount of the mortgage money as was done in 
Imam Ali v. Baijnath (*) and other cases. But where the 
interest of the person who ought to have been, but has not 
been, made a party to the suit is inseparable from the interests 
of the persons who have been made parties, it is not practic- 
able to deal with the claim as regards the interests of the 
persons before the court. In a case like the present one 
it is impossible to say for what amount the shares of the 
members of the family who are parties to the suit are liable, 
And the appellant is not entitled to throw the burden of the 
whole mortgage upon the undivided interest of the members 
of the family before the court, against their will. Had the 
members who are parties taken, the objection at a later stage, 
the court on becoming aware of the existence of Bishambhar 
Nath, might have made a decree for the sale of the undivided 
interests of those members for the recovery of the whole debt 
and left the purchaser at auction to work out his rights by 
partition as is done where the undivided interests of a member 
of a joint family is attached and sold in execution of a money 
decree. 

The conclusions, at which I have arrived, not without con- 
siderable hesitation are, that Bishambhar Nath is a necessary 
party to the suit, that the suit as against him was barred 
by. limitation when the objection on the score of non- 
joinder was raised, that although ordinarily it is the duty 
of the court in a case like this to deal with the matter in 
. controversy so far as regards the rights and interests of the 
parties before it, in the present case it is impossible to do so, 
and the only alternative is to dismiss the suit. If the view 
that I have taken is correct, it seems probable, that innocent 

(1) [1906] L L. R, 33 Cal, 613. 
° , 13 


CIVIL, 


IQII. 


Gendan Lab 
v. 
Babu Ram. 
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Civi. parties may suffer hardship in some cases, But all possibility 
ee of hardship will be avoided if plaintiffs bring their suits well 
a within the prescribed period of limitation for all objeetions on 
Gendan Lal the score of mis-joinder or non-joinder of parties must be 
Babu Ram. taken at the earliest possible opportunity and if not so 
Chawsier J. taken, must be deemed to have heen waived. (Order 1, Rule 
13). In the present case the plaintiff followed the pernicious 
practice of bringing his suit at the last possible moment and 

has himself to thank for the result. 

I would dismiss this appeal with costs, 


Karamat - KaraMaT. HUSAIN, J.—I fully agree with my learned 
Husain, J brother in the order proposed by him. What we have to 
decide is whether we have to dismiss the appeal for non- 
joinder of Bishambhar Nath (a member of the Hindu joint 
family of which Babu Ram and others also are members) who 
was a necessary party under Order 34, Rule 1, or to decree it, 
dealing’ with the rights and interests of the defendants before 
*us in the joint family property under Order 1, Rule g. Order 
34, Rule 1, is no doubt subject to the provisions of the Code of 
Civil Procedure, including Order 1, Rule 9, but Order 1, Rule 
9, has no application to the case before us. Where the rights 
and interests of the parties actually before the court are such 
as can be dealt with, it, in its discretion, can do so. This, 
however, pre-supposes that the rights and interests of the 
parties actually before the court are so defined and separable 
from the rights-and interests of the parties which are not be- 
fore it as to make an adjudication in respect thereof possible 
without affecting the rights and interests of the parties not 
before it. In an action upon a mortgage for sale of a joint 
family property when some of the members of the joint 
family are made defendants, their rights and interests in the 
joint family property are neither defined nor separable from 
the rights and interests of those members of the joint family 
who are not before the court. In such circumstances, the court 
cannot possibly proceed under Order 1, Rule 9, to deal with - 
the matter in controversy so far as regards the rights and in- 
terests of the parties actually before it. 


What has already been stated shows that non-joinder of 
Bishambhar Nath is fatal to the suit of the plaintiff inas- 
much as in his absence the rights and interests of other mem- 
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THE MAXIMS OF EQUITY. 
IL 


mr. ‘EQUITY IMPUTES AN INTENTION TO FULFIL AN 
OBLIGATION.—When a person enters into an obligation, he 
may be taken to have an intention to perform it. If later 
on he refuses to fulfil it, equity will compel him to perform 
the oblization, The maxim means that whenever a duty 
rests upon an individual, in the absence of all evidence to the 
eontrary, it shall be presumed that he intended to do right 
rather than wrong, to act conscientiously rather than dis- 
honestly, to perform his duty rather than violate it. Equity 
will compel one to sacrifice one’s interest for one’s duty. 


Literally taken, there is a close affinity between this 
maxim and the first. But this maxim is seldom invoked 
to enforce an actual intent. It is usually applied to thwart 
a contrary intention to take an unconscionable advantage. 
Ifan agent, for instance, makes a profit for himself without 
the. consent of the principal, equity will compel the agent 
to compensate the principal. Where a man makes a 
profit by committing a breach of his duty towards another 
person, equity will compel him to purge his conscience 
by accounting for such profit: to that other person, whether 
or not'the latter was in fact damnified by the breach of duty. 
See Indian Contract Act, sections 215, 216. 


Operation. — This doctrine is one of wide operation, and 
is used by courts of equity with great efficiency in maintaining 
and protecting the beneficial rights of property. It has been 
applied to trustees proper, to executors and administrators, 
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directors and managers of corporations, guardians of infant 
wards, guardians and committees of lunatics, agents using 
moneys of their principals, partners using partnership funds, 
husbands purchasing property with funds belonging to the 
separate estate of their wives, and to all persons who stand 
in fiduciary relations towards others ” (?) See also the law in 
India as laid down in section 88 of the Indian Trusts Act. 
In order, however, that this rule may apply, there must be 
strict proof that the fiduciary funds were actually used in 
making the purchase. The application of the same rule is 
to be found in sections 63 and 64 of the Transfer of Property 
Act, section 90 of the Indian Trusts Act, and illustration (d) 
appended to section 3 of the Specific Relief Act. 


Benamidars.—Benamidars in India are trustees under 
this rule, and they must own and administer the property for 
those who advanced the funds for puichasing the property and 
are its beneficial owners, and they must restore the property, 
when required, to these beneficiaries, unless by some rule of 
positive law they are precluded from suing to recover the same. 
See, e.g, Order 21, Rule 13, and section 66, Act V of 1908, 
and sections 165 and 178 of the N.-W. P. and Oudh Lan 
Revenue Act. ‘ 


Then again, where a beneficiary seeks to trace trust 
funds, which the trustee had mingled with his own funds 
and deposited in his bank, the court will presume that when 
the trustee drew cheques ag&inst the deposit, he intended 
to withdraw his own money.(?) But a trustee mingles trust 
funds with his own at his peril, the cestui gue trust or the 
beneficiary is entitled to every portion of the blended property 
which the trustee cannot prove to be his own: See Indian 
Trusts Act, section 66 (8; 


Performance.—The English doctrines of performance and. 
satisfaction may also be referred to this maxim. Where a 
person is bound by contract to do an act, and he performs 
that which may either wholly or partly be considered as a 
completion of the contract, he shall be presumed to have 
done it with that intention (4). For instance, where a person 

(1) Pomeroy, 1 Æg. Jur., section 422. 

(2) Re Hallefs Estate, L. R, 13 Ch. D., 696. 

(3) Cook v. Addison, L. R. 7 Eq, 466. $ 
(4) Lechmere v. Lechmere, 2 Wh. & T., 399. 
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having real estate covenants to convey and settle such estate, 
and he afterwards purchases but does not convey nor settle it, 
the purchase will be presumed to be made with the intent 
to fulfil the covenant, and the lands thus purchased will be 
treated as subject to the covenant and dealt with so as to 
carry it into effect(!). The rulelaid down by section 92 of 
the Indian Trusts Act, regulating the consequence of pur- 
chase by persons contracting to buy property to be held on 
trust is analogous. 


Satisfaction.—The doctrine of satisfaction is illustrated 
by the satisfaction of a debt by a legacy, or of one legacy by 
another. “ Where a testator having contracted a debt before 
the date of his will, dies without having paid it, and by his 
will leaves his creditor a pecuniary legacy equal to or greater 
than the amount of the debt, and in every’ other respect as 
advantageous to the creditor as the debt was, equity, in the 
absence of anything to show a contrary intention, will presume 
that the testator intended the legacy to be in satisfaction of the 
debt” (2). The rules laid down in sections 88, 164, 165 and 166 
of the Indian Succession Act, illustrate this doctrine of 
*satisfaction. It must be noted, however, that although both 
satisfaction and performance presuppose intention, in satisfac- 
tion we have only a substitute for the thing covenanted to be 
done, while in performance, the identical act covenanted for 
is considered to have been done (3). 


The variety of equitable estoppel provided for by section 
43 of the Transfer of Property Act, and section 65 of the 
Indian Trusts Act and which has been noticed in connection 
with Maxim I, may also be referred to the principle which 
this maxim embodies. 


IV. HE WHO SEEKS EQUITY MUST DO EQUITY.—What- 
ever be the nature of the controversy between two parties 
and whatever be the nature of the remedy demanded, the court 
will not confer its equitable relief upon the party seeking its 
interposition unless he has acknowledged and conceded, or 
will admit and provide for all the equitable rights, claims, and 


(1) Wilcocks v, Wilcocks, 2 Vern , 588. 
(2) Strahan and Kenrick, Dig. Eg., 213. 
(3) Snell, Prin. of Eg; 234 See also Election under next maxim. 
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demands justly belonging to the adversary party, and growing 
out of, or necessarily involved in, the subject-matter of the 
controversy (1). 


Analysis.—A general analysis of this very important 
maxim will enable us to appreciate its real scope and effect. 
In the first place, there is a plaintiff who applies to a court of 
equity for an equitable relief, that is to say, for a relief which 
the ordinary court of law does not grant, e. g., specific 
performance of a contract or an injunction to restrain an 
act, Of course, it is to be assumed that the plaintiff, unless 
this rule operated, would be entitled to the relief he de- 
mands. For, were it otherwise, his suit would fail, and there 
would be no occasion to apply the maxim. Then, in the next 
place, the plaintiff must be prepared to do “ equity” by the 
defendant. That is to say, he must be prepared to see justice 
done by what is the defendant’s due being secured to the 
defendant, at the same time that the plaintiff gets his own due, 
even though the defendant may not have succeeded if he had 
sought to enforce his claim by an independent action at law. 
The last requisite is that the equitable relief sought by the 
plaintiff and that intended to be secured by the court to the 
defendant must not embrace or grow out of two entirely’ 
separate and distinct subject-matters. The equitable relief 
to be secured to the defendant must be something connected 
with the subject-matter of the very suit or controversy for 
the proper decision of which the plaintiff has applied. See 
Hanson v, Keating (3) and Clarke v. Tipping (4). 

Illustrations—Some simple illustrations of the applica- 
tion of the maxim may now be given. Suppose a plaintiff 
sues a defendant for an account, the court will require the 
plaintiff to do equity by submitting himself to account in the 
same matter in which he asks for an account. Suppose 
again the plaintiffs and defendants are owners of adjoining 
mills, the former having a right to work their mill by 
water drawn from the latters dam. The plaintiffs without 
any right erect a buzz-saw in front of the defendant's 
mill and begin to work with water from the same dam. 
The defendants retaliate by shutting off the water supply. 
Upon a suit by the plaintiffs to restrain the defendants from 

(1) 1 Pomeroy, Æg. Jur., section 385. ~ | 
\2)4 Hare, 1. (3) 4 Beav. 594 
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_ shutting off the water supply, the plaintiffs will be granted 
a decree only in the event of their discontinuing the use of the 
saw (?}). 

Other illustrations are furnished by the doctrines of 
acquiescence. and equitable estoppel. 


Acquiescence.—If a person knowing that another is inter- 
fering with his property or rights under the belief that he has 
the right to do so, stands by and allows that other to incur 
expenses, he is said to have acquiesced in the action of that 
other and will not be allowed to seek relief against that other 
without making compensation for his loss. Ramsden v. 
Dyson, See also maxim VII. 

Suppose 4’s property is in A’s possession who believes 

himself in good faith to be the real owner. B allows it to 
remain so ; but after the lapse of some time, when considerable 
improvements have been made upon the property, ‘sues for 
its recovery by ejectment of A. Equity will compel Z to 
pay by way of compensation to A the expenses incurred 
by the latter by reason of the former’s inaction. This 
also may happen when a person purchases property from 
„another having only a defective title, See sections 51 and 
52, Transfer of Property Act. But where a person is aware 
that he has no title to the property he is upon, say, building 
or that he has acquired only a defective or restricted title 
therein, he can have no equities against the true or full 
owner. 


Equitable estoppel—The doctrine of equitabe estoppel, 
which has been already noticed, is cognate. See maxims 
I and III, Transfer of Property Act, section 43, and 
Trusts Act, section 65. It is applied, for instance, when 
the owner of an estate stands by and suffers another 
person, who is ignorant of the title or supposes himself 
entitled, to go on and spend money over the estate, either by 
erecting buildings, or by making other improvement. A court 
of equity in those circumstances will compel such owner, when 
he afterwards comes into it to assert his title, to indemnify 
the person who made the expenditure. One phase of this 
doctrine has been embodied in section 41 of the Transfer of 
Property Act, which governs transfers of immoveable property 

* (1) Comstock v. Johnson, 46 N. Yn 615. 
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by ostensible owners. “It is a principle of natural equity,” 
said the Privy Council, (!) “ which must be universally applic- 
able, that when one man allows another to hold himself out 
as the owner of an estate, and a third man purchases it, for 
value, from the apparent owner in the belief’ that he is the 
real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title, 
unless he can overthrow that of the purchaser by showing 
either that he had direct notice, or something that amounts 
to constructive notice, of the real title ; or that there existed 
circumstances which ought to bave put him upon an enquiry 
that, if prosecuted, would have led to a discovery of it.” A 
trustee of trust property in also an ostensible owner. The 
law governing him and his transferees, in this respect, is 
embodied in section 64 of the Indian Trusts Act. It has 
been held, however, that the fact ofa mere denamz transfer 
in itself does not constitute such a misrepresentation as to 
bind all persons claiming under the person who makes the 
benami transfer, but if the transfer is accompanied by a changé 
of possession, and other acts which are the usual concomitants 
of a valid transfer, there would then be a case of estoppel, 
on which the purchasers may rely (2) The same rule applies 
to moveable property, the law regarding which is similarly 
enunciated in Exceptions 1 and 2 of section 108 of the Indian 
Contract Act. Cf. also sections 238,245 and 246 of that Act. 


Marshalling of Securities.—The doctrine of marshalling 
of securities has also its basis upon this principle. By it the 
holder of the security on two funds is compelled to shape his 
own remedy so as to preserve, if possible, the equity of. the 
one whose ljen extends to but one fund (8), For instance, A is 
the mortgagee of two properties, C and D, and B is the mort- 

_ gagee only of D but without notice of A’s claims, A must try 
to realise his money by selling the property C first. 

The rule of marshalling as applied to sales and mortgages 
in British India, is enunciated in sections 56 and 81 respectively 
of the Transfer of Property Act. The rule as to sa/e of one of 
two properties subject toa common charge is founded upon the 


(1) Ram Coomar v McQueen, 11 B. L. R., 46, 52, P. C. 
(2) Sarat Chunder v. Gopal Chunder, I. L. R, 20 Cal., 296, 306, P. C. 
(3) x Pomeroy, Eg. Jr, section 396. 
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equitable principle that the seller being primarily liable for the 
debt, must satisfy it out of the property in his own hands, so 
far as that property will go, and if that property be not suffi- 
cient, then property in the hands of the buyer may be touched. 
It ought to be noticed, however, that the doctrine of marshall- 
ing as to sales as formulated in section 56 of the Transfer of 
Property Act differs ir. one point from the doctrine of marshall- 
ing applicable to mortgages as enunciated in section 81 of the 
same Act. A puisne mortgagee can ask for marshallirg only 
if he had no notice of the prior mortgage, but in the case of a 
buyer it is immaterial if he had notice of the charge, 


Consolidation of securities——The principle of this doc- 
trine is that redemption being an equitable right a court of 
„equity in England or America will not assist a mortgagor in 
redeeming one only of his estates from the same mortgagee, 
unless he has paid all that is due, though secured on a 
different estate ('). That is to say, the mortgagor cannot take 
. one of his securities and leave the mortgagee exposed to the 
risk of deficiency as to the other (°), 


Law in India.—This doctrine was recognised in British 
“India, prior to the passing of the Transfer of Property Act (8). 
Section 61 of that Act, however, enacts, that a mortgagor has, 
in the absence of any contract to the contrary, the right to 
redeem one of the two propetties separately mortgaged to 
the same mortgagee, Under this enactment, therefore, the 
mortgagee of two or more properties is no longer entitled to 
consolidate them. But he may still contract himself out of 
this disability by stipulating with the mortgagor that he 
should have the right. And apparently there may be con- 
solidation where the general mortgages ielate to the same 
property (*). 

Election.—The doctrine of election is also based upon 
the preservation of reciprocal equities. No man can claim 
inconsistent rights with regard to the same subject, and any 
one who asserts an interest under an instrument is bound to 
give full effect to that instrument. He cannot both accept 

l (1) Jennings v. Jordon, 6 App. Cas., 698. 

(2) Cummins v. Fleicher, 14 Ch. D., 699. 


(8) Vithal v. David, 6.Bom. H. C. R., 90. 
(4) Dorasami v, Vinkata, I, Le R., 25 Mad., 108, 115. 
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and reject it—avail himself of its benefits as to one part and 
defeat its provisions as to the remainder (1). 


The doctrine is applied under two somewhat different 
circumstances :—(i) If the person to whom a benefit is offered 
by any deed or instrument, possesses a previous claim upon 
the donor or testator, and the intention appears that he shall not 
both receive the donation or bequest and enforce his claim, 
equity will require hira to elect between his original and 
substituted rights. A reference has already been made to this 
rule under the doctrine of satisfaction discussed under Maxim 
III. Sections 88, 164, 165, 166, of the Indian Succession Act 
deal ‘with Satisfaction and Ademption. 

Ademption, Satisfaction and Electlon.—Ademption 
is the withdrawing of the subject-matter of a bequest from 
the operation of any will or grant. Satisfaction is the mak- 
ing of a donation with the express or implied intention, that 
it shall be taken as an extinguishment of some existing claim 
which the donee has upon the donor (3). 


In cases of satisfaction election must always arise, but 
in cases of ademption it never can (8), 

(ii) The second from of election is illustrated where a" 
donor or testator having applied to the property of another 
expressions which, were that property his own, would amount 
to an actual disposition of the same, and having by the same 
instrument disposed of a portion of his own estate in favour - 
of the proprietor whose rights he assumed, the doctrine im- 
poses upon that proprietor the duty of electing either to 
relinquish the benefit conferred by the instrument, should 
he assert his own proprietary rights, or to accept that benefit 
by conforming to the intended disposition by the donor or 
“ testator. The donee or the legatee cannot take both (4). 


The above doctrine is embodied in section 35 of the Trans- 
fer of Property Act and in sections 167-177 of the Indian 
Succession Act. Where, therefore, a Hindu widow devised. 
to A the immoveable property which she had inherited from 

(1) Streatfield v. Streatfield, 1 Wh. & T., 397 ; Codrington v. Lindsay, 

8 Ch. 578. 

(2) Story, Zguity Jur., section 1099. 

(3) Theobald, Wills, ed. 6, p. 728. . 

(4) Wollaston v. King, 8 Eq. 165, 1736 
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her husband, although she had no power to do so under the 
Hindu law, and gave a legacy of Rs. 2,000 to B, the 
plaintiff, who was the heir of her husband, and the plaintiff 
claimed both the legacy under the will and the immoveable 
property as‘heir, it was Ae/d that the- plaintiff should be put 
to. his election to take either the legacy under the will or the 
immoveable property as the reversionary heir to the testatrix’s 
husband ('). 


Rescission.—Section 38 of the Specific Relief Act lays 
down that on adjudging the rescission of a contract, the court 
may require the party to whom such relief is granted to make 
any compensation to the other which justice may require. “He 
who seeks equity must do equity,” and if the plaintift does not 
return benefits which he has obtained, he would be awarding 
himself damages under cover of a suit for rescission, though, as 
a matter of law, he may not be entitled to any damages (2). 


Section 36 of the Act is a special case of the general pro- 
vision laid down in section 38. Section 36 lays down that 
mistake øer se will not justify a decree for rescission unless the 
parties to the contract in writing can be restored to status 
guo anie(*), 

Section 64 of the Indian Contract Act treats of the rescis- 
sion of voidable contracts, and section 65 of that of contracts 
which are void, and section 75 deals with the case ofa party 
rightfully rescinding a contract. All these sections provide 
for return of the benefits derived under the contract or for 
compensation for damages sustained. 


Again, on adjudging the cancellation of an instrument, 
the court may require the party to whom such relief is granted 
to make any compensation to the other which justice may 
require, This is the law laid down in section 41 of the 
Specific Relief Act and is clearly based upon the maxim 
under consideration. 


Other cases where the plaintiff may be required to pay 
compensation are provided for by sections 15, 16, and 56, 
clause (f°) of the Specific Relief Act. 


(1) Mangal Das v. Ranchoddas, 1. L. R, 14 Bom. 438 See 


Talbot v. Duke of Shrewsbury, 2 Wh. & T.,-378. 
(2) Mongrieff, Fraud, 216. 


(3) Dogdu v. Bhuna, 1. L. R, 28 Bom, 420. 
I5 
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A minor’s liability to compensate for benefits derived, by 
his estate, if after attaining majority he wants to avoid un- 
authorised transfers and_ acts, is also referable to the principle 
of this. maxim, ~ 

The principles, governing section 88, illustration (b); and. 
section 90 of the- Indian Trusts Act; and sections 76, 71 and 
132 of the Transfer of Property Act are also deduced from 
this maxim. 
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Wili— Onus probandi—Standard of proof. 
The application of a simple rule of law to any set of cir- Jarat Kumari 


: ays a i Dassi 
cumstances is very much facilitated if the counsel or judge y. 
applying it brings to bear on the case a modicum of ee gi 
s , 


common sense and a knowledge of the ordinary affairs of Cal., 245. 
life. In the case of a will two facts have to be established, 
viz., whether the testator executed the will duly and whether 
he was, at the time of such execution, of sound mind and 
a free agent. -The free agency of a testator is deemed 
to have been sapped by fraud, coercion,- undue influence, 
insistent importunity, etc, The burden of proving execution 
in fact always lies on the propounder of the will. As to 
soundness of mind, where it is challenged, it will be better 
for the propounder of the will to establish it by evidence, 
although in ordinary circumstances, the competency of a 
testator will be persumed if nothing to the contrary appears, 
Woomesh Chunder Biswas v. Rashmoni Dassi, 21 Cal, 279. 
The onus of proving freeagency depends cn circumstances, 
Unless the will on the face of it raises suspicion, e.g, where 
the person who writes or prepares a will takes a benefit under 
it, the person opposing the will must prove facts from which a 
well-grounded suspicion affecting the free agency of the 
testator arises, This suspicion obviously is one inherent 
in the transaction itself, and not one that may arise from a 
conflict of testimony which becomes apparent on an in- 
vestigation of the transaction. When such a suspicion 
has been raised, the propounder must remove it by clear and 
cogent evidence, or the court will not pronounce in favour 
of the wil: The standard of proof required is not an 
absolute or conclusive one, but such as is mentioned in the 
Evidence Act, viz., whether the matters proved render the 
existence or non-existence of free agency probable in the 
eyes of a prudent man, This is really the point brought 
out in the case noted in the margin. 


Lalit Mohan 
Singh 


v. 
Gopali Chuck 
Coal Co., 
L L. R, 39 Cal, 
284, F. B. 


Kartik 
Chandra Ghose 


v, 
Ashutosh 
í Dhara. 
. L. R, 39 
Cal., 298, È. B. 
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Variation of terms of a registered document, 

Section 92 of the Evidence Act allows an oral agreement 
to be proved to vary the terms of a previous written docu- 
ment but makes an exception where the latter is required 
by law to be in writing or has been registered. In Calcutta, 
many cases have arisen as to how far the terms and incidents 
of a registered lease may be varied by a subsequent un- 
registered or oral agreement; In the case considered by 
the Full Bench, the subsequent agreement was contained 
in letters, not registered, and reduced the original rent and 
altered the dates of payment thereof as well as the consequen- 
ces of default in payment. Ina short judgment the Bench 
held that the agreement required registration and being 
unregistered could not vary the terns of the original lease, 


Objections by judgment-debtor to attachment setting up jus tertii, 
whether under section 244 of Act XIV of 13982. 

Where a judgment-debtor objects to the attachment and 
sale of property in his possession in execution ofa decree 
against him on the ground that his possession is that of a 
trustee for a third person, 2. g., an idol, the objection is ob-, 
viously under section 278 and not under section 244 of Act 
XIV of 1882. This is the point decided by the Full Bench. 
As the Full Bench remarked, the judgment-debtor, while a 
party to the suit in his personal capacity, advanced the claim 


` in his capacity of trustee for a deity who was not a party to 


E. 1. R. Co, 


YV, 
Sispal Lal. 
I. L. R, 39 
Cal., 311. 


the suit, and section 244 applies only to questions raised 
between parties to a suit. 


Liability of Railway Company for loss of goods in spite of a olear receipt, 


Railway Companies try to minmise or extinguish their 
liability by contracts and conditions which they attach to 
their bills of lading and to which the public are obliged to 
submit. One of these conditions is that a consignee should 
examine the goods before taking delivery and that a clear 
receipt by him absolves the company from liability. Consider- 
ing that a receipt must be given before goods can be deli- 
vered to a consignee and that it is almost impossible to make 
a thorough examination at once, the rule is, to say the least, 
unjust. In the case noted in the margin, the court had to 
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consider ‘the evidentiary value of such a receipt in a suit for 
loss of goods, The consignee after having passed clear receipts 
sued’ the carrying company for loss of goods while in transit. 
It was held’that such a receipt was only prima facie evidence 
in favour of the company, and that the consignee could 
prove that, as a matter of fact, some of the goods had been 
lost before delivery of the consignment to him. 


Right of pre-emption— Heritable and transferable. 

The first case enunciates the well-known rule of law that a 
right of pre-emption cannot be transferred apart from the 
property to which it is attached, it being in the nature 
of a personal right of the owner of certain property. The 
second case enunciates a rule of law at variance with the 
rule of our High Court. The pre-emptor having died 
during the pendency of the suit, the question arose 
whether under the Mahomedan law, the right of pre-emption 
died with him and the suit abated. There is not the least 
doubt that according to the Hanaif school, the right dies 
with the pre-emptor, Hence an unsuccessful attempt was 
made to prove that the deceased pre-emptor was a sh/fei. 
It was next contended that the right survived under section 89 
of the Probate and Administration Act, That section con- 
fers a right on executors and administrators of a deceased 
to continue certain suits initiated by him, The court had no 
difficulty in deciding that mere heirs and representatives 
who were not executors or administrators, could not claim, 
the benefit of the section, but held that the suit could be 
continued by the latter. It must be admitted that the 


N.-W. P. High Court has never considered the point in the 


light of section 89, Probate and Administration Act, which 
has made a large inroad upon the personal law of Hindus 
and Mahomedans, . 


` 





Limitation Acs, 1908, article 134¢— Mortgage, 

Under the Limitation Act of 1877, the High Courts were 
divided in opinion on the point whether the word ‘ ‘ purchase’ 
which occurred in article 134 applied to mortgages as well, The 
present Act, substitutes ¢ransfer for purchase, and there can be 
no doubt that a mortgage of the property by the mortgagee is 


Jasudin 
W 
Sakharam 
Ganesh, 
ILa R, 36 
Bom., 139 
Sayyad Jiaul 
Hussan Khan 


v. 
Sitaram Bhan. 
L L. R., 36 
Bom., 144. 


Bagas Umarji 


A 

Nathabhai 
Utamram, 
I. L. R, 36 
Bom., 146 


Sorabji 
Coovarji 


+ e 
Kala Raghu- 
nath. 
ILL. R, 36 
Bom., 156, 


Gur Narain 
Y. 
Shadilal. 
I. L. R, 34 
AlL, 102. 
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within the purview of the present article. The case noted de- 
cides this. It must, however, be borne in mind that the mort- 
gagee must transfer as an absolute ownet and not as a mere 


mortgagee. 
Section 73, Civil Procedure Code—Asseis heid in course of execution, 





A attaches certain property of his judgment-debtors in 
execution of his money decree and B also puts in an application 
for execution, but no attachment is issued vn this application, 
On. the date fixed for sale under A’s attachment, the judg- 
ment-debtor satisfies his decree by payment into court, 
Can B claim sale of the properties or rateable distribution 
as against A in respect of the money paid to satisfy his 
decree ? The court held that effect of the payment was with- 
drawal of A’s attachment, and hence the property could not 
be sold under B’s decree without an attachment on his 
application, and that the money paid in was not assets held 
in the process of execution, and therefore B could not claim 
a rateable share in it. 





Lambardar whether agent generally of co-sharers. 


The position ofa lambardar in these provinces towards 
his co-sharers has been left undefined by law, and the present 
case shows that he is an agent generally of his co-sharers, 
The Land Revenue Act declares him to be such agent as 
regards dealings with Government. In other respects, cus- 
tomary law and contract determine his actual status. He can, 
asa co-sharer, sue any other co-sharer for his share of the 
profits, but he has no authority to sue for profits on behalf of 
other co-sharers. Cf. Srikishan v., Atma Ram,I.L,R., 19 All, 
261, F. B, ; : 





Subrogation by payment of previous mortgage. 


Where part of the consideration of a mortgage is left with 
the mortgagee to discharge a prior incumbrance, what is the 
position of the mortgagee as regards intermediate incumbran- 
cers? It cannot be said that the rulings of the Allahabad 
High Court are consistent with each other, Where mortgages 
in favour of A and B exist and then a mortgage is made with 
C,and part of the consideration is left with C to pay off A, 
and C does discharge A’s debt, the question whether C 
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thereby stands in the- shoes of A so as to acquire priority over 
B depends on the intention of the parties as to what was 
intended to be mortgaged. The intention may have been 
to mortgage. only the right of redemption subject to the 
mortgages in favour. of A and B, or to mortgage the interest 
already mortgaged ‘to A plus the right of redemption out- 
standing on the mortgage to B. In the former case, C ought 
not, to acquire priority, for, no such priority would have been 
-acquired if the mortgagors had taken the whole of the consi- 
deration and discharged A’s debt. The case under comment 
seems to rule generally that C stands in the shoes of A. 





Admissibility in evidence of compulsorily registrable but unregistered 
agreement in suit for specific performance. 

This case decided by a Bench of three Judges departs 
from the earlier rulings of the Madras Court and. from the 
decisions of the Calcutta High Court in laying: down that in 
a suit for the performance of an agreement to sublet, which 
comes within the definition of a lease as given in the Registra- 
tion Act, this agreement, if unregistered, is inadmissible to 
prove the terms thereof, because it was compulsorily registrable 

* under section 17, Registration Act. 
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THE DEVIL AND THE LAWYERS. 


The devil came to the earth one day, 

And into a court-room took his way, 

Just as a lawyer, with very grave face, 

Was. proceeding to argue the points in a case. 


Now a lawyer his Majesty never had seen, 

For to his-dominion none-ever had beens 

“Tis the. fault of.my, agents,” his Majesty thought, 

“ That-none.of.these lawyers. have ever- been caught. ” 
And for his.own.pleasure:he had felt a desire 
To-come-to.the earth.and-_reason inquire. 

Now, when.the:fitst lawyer-had.come:to-a:close, 
The:counsel.opposing; him fearlessly rose; 

Ant heaped:such abuse:on the head- of. the:first, 
That-he made hima villain, of all:men.the: worst. 


®© 


Narayanan 
Chetty 


Vv. 
Muthiah 
Servar. 
1. L. RB, 35 
Mad, 53. 
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Each claimed he was right and the other was wrong, 
They sparred and contended and argued so long, 
That, concluding he’d heard enough of the fuss, 

. “Old Nick” turned away, and soliloquized thus :— 


“They have puzzled the court with their villainous cavil, 
And I am free to confess they have puzzled the devil. 
-My agents were right ; let lawyers alone. 

‘If I had them, they’d euchre me out of my throne.” + 


| — Docket. 
—The Green Bag. 


DEFENDANT RESTS. . 

The soldier was up on a summary court-martial before 
the Colonel on acharge of neglect of duty. When the 
prosecution was in, the Colonel turned to the accused and 
growled at him: i 

©- “Have you any witnesses?” 

“No, n-o,” muttered the accused. 

“You rest then, do you—you want to rest then do you— 
you want to rest?” yelled the Colonel. f 

“Ves—yes —I would like to, Colonel,” he replied, glanc- 
ing around behind him. “My legs are pretty tired—I would 
like to rest, yes, sir; but I.don’t see any place to sit down.” 

oe —The Green Bag. 





NATURE OF CRIMINAL CONTEMPT.—A criminal contempt 
is an act or refusal to act which by detracting from the 
dignity or authority of a court tends to interfere with the 
administration of justice. The importance of a summary 
dealing with it produced a unique procedure, which was early 
seized upon to enforce the decrees of equity in civil suits. A 
refusal to do justice to other parties in equity suits thus came 
to be known as civil contempt, although it is not inherently 
a.contempt of court at all. Confusion has inevitably arisen, 
because of the similar procedure and the similar result in 
imprisonment or fine. Both contempts may, in fact, be found 
in a single act of disobedience. It follows that the nature of 
the act itself cannot be a conclusive.test of the:tharacter of 
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the contempt, as the language of some English cases implies. 
Such a test can only be found in the particular purpose for 
which the imprisonment or fine is tobe used. If punishment 
is sought, the contempt is criminal ; if compulsion or compen- 
sation, it is civil. In the past the form of the proceeding has 
shed no light on this, and to-day both purposes may some- 
times be accomplished in onedecree. But a recent decision 
of the Supreme Court of the United States, declaring that 
imprisonment serving no civil purpose cannot be imposed in a 
process civil in form, forces the prosecuting party to disclose 
the purpose of the proceeding at the outset. Statutes in 
many states have indirectly had the same effect of making 
distinction easier. 


It is more difficult to determine just how far common law 
principles as to crimes, whose partial application to criminal 
contempt makes necessary the above distinction, should be 
applied. In England the privileges of Parliament, of attorneys, 
and of freedom from search protect against arrest for civil 
contempt only. In this country the accused must have the 
criminal intent, must be proved guilty beyond a reasonable 
` *doubt, and cannot at common law be mide to testify against 

himself. Probably he may be pardoned by the executive. 
On the other hand, he has not aright to jury trial, to be con- 
fronted with witnesses, or always to be informed of the nature 
of the accusation. It seems that at common law, contempt is 
acrime and is dealt with- by criminal principles, unless those 
principles interfere with the sammary procedure necessary to 
a proper vindication of the court’s authority. 


A similar question arises as to the applicability to criminal 
contempt of statutory and constitutional provisions concerning 
criminal offences in general. The privilegés conferred on the 
accused “in all criminal prosecutions” by the Sixth Amend- 
ment do not extend to contempt. Yet sta:utes regulating 
appeal and extradition, and possibly the constitutional pro- 
vision against self-incrimination have precisely the opposite 
effect. ‘The courts seem to take the view that, although 
contempt isa crime, the word “criminal” may at times be 
used in a narrower sense excluding contempt. Intention to 
employ this narrow meaning may be shown by the context 
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or other circumstances, A recent case, which holds that a 
prosecution for contempt is not barred by the federal Statute 
of Limitations for crimes, seems correct on this ground. Zz 
re Goupers, 39 Wish. L. R 761 (D. C., Sup. Ct.) Also, in the 
absence of any clear intention, general statutory provisions 
for criminal offences, like general common-law principles of 
th: criminal law, should not be applied to contempt, if they 
conflict with its characteristic procedure. But otherwise 
contempt should be treated as other crimes, because like 
them it is in its nature a wrong to the state—-Hurvard Law 
Review. 





CONTRACTS—CONTRACTS UNDER SEAL-~SUIT BY ONE 
NOT A PARTY TO CONTRACT.—The defendant agreed with 
the plaintiffs mother by a contract under seal to support 
her for life. On the defendant’s failure to keep his agree- 
ment, the plaintiff was compelled to support his mother, 
Held, that the plaintiff cannot recover from the defendant on 
the contract. Case v. Case, 203 N.. Y., 263, 96 N. E., 440. 


The strict regard which the law has held for the form of 
instruments under seal has usually permitted only the parties 
themselves to such an instrument to enforce it. Storer v, 
Gordon, 3 M. & S, 398; Chesterfield, etc. Colliery Co. v. 
Hawkins,3 H. & C. 677. A principal cannot enforce a 
contract under seal made for-him by an agent unless clearly 
made in the principals name. Townsend v. Hubbard, 4 
Hill (N. Y.), 351. Cf Borcherling v. Katz, 37 N. J. Eq, 150. 
In jurisdictions where importance is still attached to a seal, 
the beneficiary of a contract under seal made for the benefit 
of a third party cannot Sue upon it. Jakabitants of Farming- 
ton v. Hobert, 74 Me, 416; Cocks v. Varney, 45 N. J. Eq. 72, 
17 Atl, 108. Many jurisdictions, however, have been more 
liberal and have allowed the beneficiary of a contract under 
seal to sue thereon. Coster v. Mayor, etc. of Albany, 43 N. Y.; 
399; Rogers v. Gosnell, 51 Mo., 466. This is usually the case 
where the promisor’s covenant is to assume a mortgage. 


North Alabama Development Co: v.. Orman, 55 Fed, 18; 


Central Trust Co. v. Bei wind- White Coal Co., 95 Fed, 391. 
The plaintif in the principal case should not be allowed to 
recover as a beneficiary, since. apparently it was intended 


SEs, 
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that he should only be incidentally benefited. Durnherr v, 
Rau, 135 N. Y., 219, 32 N. E, 49; N.Q. St. Joseph's Associa- 
tion v. Magner, 16 La. Ann., 338. But, it is submitted, the 
plaintif had a quasi-contractual right of action for having 
discharged an obligation owed primarily by the defendant. 
Rundell v, Bentley, 53 Hun (N. Y.) 272, 6 N. Y. Supp., 609. 
See 24 HARV. L. REV., 583.—Harvard Law Review, 


DAMAGES—CGNSEQUENTIAL DAMAGES—RECOVERY FOR 
MENTAL ANGUISH CAUSED BY BREACH OF CONTRACT.—The 
plaintiff bought a ticket for admission to the defendant’s 

- public seashore bath-house. A dispute arose between the 
plaintiff and one of the defendant’s servants, asa result of 
which the plaintiff was ejected from the premises. The plain- 
tiff brought an action for breach of contract. Meld, that the 
plaintiff may recover damages for the indignity as well as the 
price of the ticket Aaron v. Ward, 46 N. Y. L. J., 963 (N. 
Y., Ct. App., Nov. 21, 1911). 

Proprietors of bath-houses, as of other places of public 
resort, may be forbidden by statute to refuse admittance to 
any citizen properly applying. Cf Greeneberg v. Western 

* Turf Association, 14) Cal. 357, 73 Pac. 1050; People v. King, 
110 N. Y. 418, 18 N. E, 245, But aside from statutory 
regulations the proprietor may serve whom he pleases, 
People ex sel. Burnham v. Flyna, 189 N. Y. 180, 82 N. E. 169, 
Though by selling a ticket the proprietor contracts to give 
the purchaser a license to enter his premises, he has the 
power to break the contract and revoke the license. Wood v. 
Leadbitter, 13 M. & W., 838 ; Horney v. Nixon, 213 Pa. St., 20, 
61 Alt., 1088. Thereafter the ticket-holder enters or continues 
on the premises asa trespasser, and cannot maintain an _ 
action for assault if he is ejected with reasonable force. Me- 
Crea v. Marsh, 12 Gray (Mass.) 211; Burton v. Scherpf, 83 
Mass., 133. But an action for breach of contract lies. Taylor 
v. Cohn, 47 Or., 538, 84 Pac., 388. Compensatory damages 
for breach of contract will not usually include a recovery for 
mental distress, Hamlin v. Great Northern Ry. Co.,1 H. & 
N., 408; Connell v. Western Union Tel. Co., 116 Mo., 34, 22 S. 
W. 345. But when from the nature of the contract it can 
be foreseen „that gřeat mental anguish will result from the 
breach, for which a recovery of the consideration paid is 
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utterly inadequate compensation, such suffering . should be 
considered in estimating damages. Reazhan v. Wright, 125 
Ind., 536,25 N. E., 822, On the same theory the principal 
decision is to be commended. Swuth v. Leo, 92 Hun (N. Y.) 
242, 39 N. Y. Supp., 949. Contra, Buensle v. Newport Amuse- 
ment Association, 29 R: 1, 23,68 Atl, 121. See 21 HARV. 
L. REV. 541.—Harvard Law Review. 





NEGLIGENCE—DUTY OF CARE—DISCONTINUANCE WITH- 
OUT NOTICE OF A CUSTOM OF VOLUNTARILY GIVING 
WARNING —The defendant, operating a rock quarry near 
the plaiatifs blacksmith shop, exploded a blast which 
frightened a horse being shod by the plaintiff so that it 
plunged and. injured him. At the plaintiff's request, the 
defendant had habitually warned him before blasting, but 
on this occasion failed todo so, Held, that a complaint 
alleging these facts states no cause of action. Hieber v. 
Central Kentucky Traction Co., 140 S. W. 54 (Ky.). 


One is not originally obliged to notify a person in the 
plaintiffs situation before blasting. Michell v. Prange, 110 
Mich, 78, 67 N. W:, 1096. But, if he has habitually done so, | 
it does not necessarily follow that the practice can be discon- 
tinued without warning. Ifa railroad, by withdrawing with- 
out notice signals from a crossing where they are usually 
displayed, causes injury to one relying on them, it is liable, 
though not originally bound to maintain signals there, 
Westaway v. Chicago, ete. Ry. Co., 56 Minn., 28, 57 N. W., 222; 
Burns v. North Chicago Rolling Mill Co., 65 Wis., 312, 27 N. W., 
43. The court recognizes this rule, but distinguishes the 
principal case on the ground that the train itself does the 
injury, while in this case not the blasting but the horse causes 
it. This distinction, even if true, goes only to the issue of 
legal cause, one of fact, whereas the difficult point is whether 
or not the defendant violated a duty. No satisfactory distinc- 
tion is perceived, and ifthe railroad cases are right, the 
propriety of the decision in the principal case may well be 
doubted. There is, however, a tendency to limit the rule 
strictly to cases of the crossing-signal type. O'Leary v. Erie 
R. Co.,51 N. Y. App. Div. 25, 64 N, Y. Supp. 511,—-Harvard 
Law Review. an 
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WILLS—EXECUTION—SINGNATURE OF ATTESTING 
WITNESS.—An attesting witness to a will inadvertently signed 
the testator’s name instead of his own. A statute provided 
that each of the attesting witnesses should sign his name as 
a witness, Held, that the will is entitled to probate. J the 
Matter of Jacobs, 73 N. Y. Misc., 162 (Surr. Ct). i 


The Statute of Frauds provided that devises of lands 
should be attested and subscribed by three or four witnesses. 
STAT. 29 CAR Il. c. 3,§ 5. It is well settled by the deci- 
sions under the Statute of Frauds and statutes with like 
provisions that this requirement is satisfied by any writing 
animo attestandi. Harrison v, Harrison, 8 Ves., 185; Goods 
of Olliver, 2 Spinks Ecc. Cas, 57. The same result has 
generally been reached under statutes like the New York 
statute, Morris v. Kniffin, 37 Barb. (N. Y.), 336; Garrett v. 
Heflin, 98 Ala., 912, 13 So, 326. A similar statute in Cali- 
fornia, however, has been more strictly construed, the court 
holding that a provision that an attesting witness must sign 
his name is not satisfied by the signing of a name other than 
that of the witness. Estate of Walker, 110 Cal., 387, 42 Pac., 
815. Cf Stewart v. Beard, 69 Ala., 470. The view of the 
California court would seem preferable to that expressed in 
the principal case.—Harvard Law Review. 
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BANKING AND CURRENCY. By Ernest Sykes, B. á. 
Butterworth & Co. (India), Limited. Third Edition. 1911. 
xvi, 288 pp. Price Rs. 1/14 net. 


We are not quite sure that a review of this book is germane 
to the subject ofa Law Journal, but still it may have some in- 
terest for the profession, Consistently with its dimensions the 
book appears to us to be quite complete, and the lucidity and 
simplicity of treatment is an additional recommendation. 
The book is divided into twenty-six chapters, of which the 
professional lawyer will find chapters x, xiv xv, xvi, xvii and 
xviii very suggestive. To students of Political Economy 
the first seven chapters will be of absorbing interest, Chapter 
xxv contains a useful bibliography, and the last chapter 
which has been added in this edition, deals with the contro- 
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versial topic of the Central Gold Reserve, and the subject gains 
an additional interest for us in India by reason of the fact 
that the question was mooted in the Imperial Legislative 
Councjl, although the resolution was withdrawn, We do not 
propose to enter into details, but we have no hesitation in say- 
ing that a perusal of this book will serve to give every one a 
clear and sure view of the underlying principles of the 
subject with which it deals, 


-THE Law oF Discovery. By R. E. Ross, LL.B, 
Barrister-at-Law, London. Butterworth and Co., xxxvi, 340, 


26 pp. 


The law regarding Discovery and Inspection has been 
codified for Indian practitioners in the Code of Civil Proce- 
dure, 1908, under Order xi; The provisions of that Order 
have been remodelled in conformity with the English Rules 
of practice and English decisions are closely applicable. 
Mr. Ross has thus done us a great service by bringing out 
an edition, and a handy one into the bargin, dealing with the 
leading principles of that branch of the law. Judge Bray’s 
book was a classic, but it has long gone out of print. `The 
profession, therefore, stood in need of a book which should 
take a general survey of the whole field and thus place the 
Jaw in a nutshell jnstead of its being scattered over in and 
having to be gathered from a number of more or less conflict- 
ing decisions. The statements of the doctrines are succinct 
and supported by authorities, and the Canadian Notes to the 
several chapters, wherever available, a rea noteworthy feature. 
There are four appendices,—two of them, A and C, contain 
respectively the rules of the Supreme and the County Courts 
of England, and the other two, B and D, contain respectively 
the forms in use in the two Courts. We strongly commend 
the volumeto the notice of the profession and hope that a 
' second edition will soon follow as the author pre-eminently 
deserves success. The neatness of the printing and the bind- 
ing also redound to the credit of the publishers who have 
already made a name for themselves by their many legal 
publications, ‘ oe 
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‘Desars ALL-INDIA CENTURY DIGEST (CRIMINAL).— 
1811-1910. In two volumes. Vol. II,J to Z, with Tables of 
Cases, Index of Subjects, and: Supplement, &c. &c, By B. R. 
Desai, High Court, Pleader, Baroda. 


This volume complétes the monumental work of Mr. Desai. 

We have already reviewed the first volume (See 8 A. L. J. R; 

196), and we feel that we cannot usefully add anything to 

what we have said there. There is a Supplement covering 

eighty-eight pages, The Table of Cases is arranged alpha- 
‘betically and also according to the volume and page of the 
report. There is also a supplemental list of cases. The topical 

index is complete and convenient.. 





THE COURT-FEES AND SUITS VALUATION ACTS, with 
the case-law thereon, Compiled by A. K. Nanniah, B. A. 
B. L., High Court Vakil, Trichinopoly. Revised and brought 
down to the end of 1911-1912. 


These are the revised editions of the Lawyers’ Companion 
series. Since the first edition, Act VII of 1910 has been passed 
«vhich introduced a change in the payment of court-fees upon 
probate of a will or letters of administration with or without 
a copy of the will annexed. The change has been embodied 
in this edition. Otherwise the old style is kept up. The 
cases down to the end of 1911 have been noted up and the 
edition is handsomely got up.. 





ALL-INDIA DECENNIAL DIGEST, 1901-1910, by B. R. 
Desai, High Court Pleader, Baroda : Royal 8vo. 1911-12. Vol. 
I, Criminal, pp. Ixix, col. 1344. Vols. II-III, Civil, col. 4648, 
Price Rs. 17 per set. z 

Mr. B. R. Desai has won a deserved reputation as the 
author of “ Indéx of Cases judicially noticed.” His“ Decennial 
Digest” is. a thoroughly commendable piece of work. It 
is well-arranged, reliable, compréhensive, and in another 
volume will be quite complete. The official and non-official 
reports have all been laid under contribution, as also the 
decisions of the superior courts in Burma, Sindh and the 
Central Provinces... Mr. Desai has tried to giye.the whole- 
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history of each case which has been the subject of judicial 
notice, thus making his work a consolidation of the ordinary 
Digest and the Index of Cases. His system of cross-references 
is calculated to furnish a real clue in the wilderness of single 
instances. Practitioners may certainly do worse than 
patronise this very meritorious “ Digest.” 

A COMPLETE COLLECTION of Hinpbu LAW Book SON 
INHERITANCE, translated into English, with an introduction, 
by S. S. Setlur, B.A, LL.B., Advocate, Bombay and Madras. 
V. Kalyanaram Iyer & Co. 1911. Royal 8vo, Pp. xxix, 
449, 578, x. Price Rs. 10. 

It was in the sixties that Dr. Whitley Stokes published 
a collection of Hindu Law Books which was both handy 
and convenient. This, however, has long Leen out of print, 
and Mr. Setlur has rendered a distinct service to the pro- 
fession by publishing a “complete collection of Hindu law 
books on Inheritance.” The book consists of two parts, 
in the first of which are to be found translations of the 
Mitakshara, the Vyavahara Mayukha, the Sarasvati Vilasa, 
the Smriti Chandrika, the Vyavahara Madhaviyam, the Dat-s 
taka Mimansa and the Datta Chandrika. Inthe secord part 
are to be found translations of the Dayabhaga, the Dayakrama 
Sangraha, the Vivadaratnakara, the Vivadachintamani, the 
Viramitrodaya, the Dayatattva, and the Madana Parijata. 
There are three appendices dealing respectively with Sapinda 
relationship, the order of persons bound to perform funeral 
rites, and with impurity. In preparing these Mr. Setlur has, 
among other authorities, drawn largely upon the Vaidyanath 
Dikshitiyam. We have tested the translation in various 
places and have found that it has been executed with care 
and accuracy. Mr. Setlur has profited by the labours of 
previous workers in the field, notably Colebrooke, Sutherland 
and Macnaghten, and has generally corrected their errors. 
The introduction is interesting and instructive, though in 
parts controversial, The value and utility of the collection 
for all students of Hindu law as also of comparative juris- 
prudence, it is impossible to over-estimate, and we doubt 
not that the work will find a place in every law library 
in the country. lt is decidedly cheap for the price. 








Mr. Justice Hasan Imam. 
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THE MAXIMS OF EQUITY. 
II, 


V. He WHO COMES INTO EQUITY MUST COME WITH 
CLEAN HANDS :—This maxim like the previous one is of 
very wide application. It really means that ‘he that hath 
committed inequity shall not have equity. Whenever a 
party, who as actor seeks to set the judicial machinery in 
motion in order to obtain some remedy, has violated con- 
science or good faith of any equitable principle in his prior 
conduct, the doors of the court will be shut against him and 
the court will refuse to interfere on his behalf, to acknow- 
ledge his right or to award him any remedy. The principle 
of this maxim is that a court of equity will leave the guilty 
party seeking its aid where it finds him. Not only does it 
refuse to carry to fruition a fraudulent, illegal or otherwise 
unconsionable transaction, but where such transaction has 
been in whole or in part carried out, it refuses to undo it 
on the application of a guilty participant and refuses to 
relieve him from legal liabilities or other consequences 
of his misconduct. The whole maxim is based upon con- 
_ science and good faith. The court, however, does not seek 

to examine the whole life of a party, but limits the enquiry 
to matters connected with the subject of the litigation, #. ¢., 
the iniquity must be some wrong, covin or fraud or illegality 
in relation to’ the subject of litigation (1), It does not con- 
cern itself with any misconduct, however gross, which is 
unconnected with the matter in litigation, and with which 


the opposite ‘party has no concern, 
(1) 2 Andrews, Asisrican Law, 1563. 
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This maxim is closely allied to the last one, and like it, is 
‘not the foundation of any equitable estate or interest, but is 
rather a universal rule regulating the action of courts in their 
interposition on behalf of suitors. But it has a wider 
scope, For in applying the maxim “He who seeks 
equity must do equity,” it is not necessary to see that 
the plaintiff is entirely free from blame. The relief 
given is also conditional. But under the maxim now under 
consideration if the plaintiff i is not free from guilt, relief will 
be refused. 7 


Specific performance—Thése two maxims find frequent 
application in ‘cases -for the equitable relief known as specific 
performance of contracts, Specific. performance of a contract is, 
as we have seen, its enforcement in secie or kind where the 
ends of justice can be thereby alone served, The object of the 
law is to enforce a promise according to its terms and in. the 
spirit of its intent literally and liberally. But the plaintiff, who 
invokes the aid ofa court of equity for granting this sort of relief, 
“must do equity.” He must stand in conscientious relations 
towards the defendant. The transaction from which his, 
claim arises .must be fair and just, and the relief sought must. 
not be harsh upon the defendant. The plaintiff must also 
“come with clean hands.” The plaintiff must not have 
obtained any agreement which in itself is illegal, or is tainted 
with fraud, illegal conduct, .misrepresentation or concealment 
of facts, and the enforcement of the plaintiff’s contract must not 
also be-unconscionable or. harsh. It the conditions of these 
two maxims are fulfilled, the court.will not refuse the relief in 
the form of specific performance. “No principle,” said Jessel, 
M: R. “can be more sacred than that a man shall be com- 
pelled. to perform his contract,” and jn all cases, “ where a 
court.of equity has jurisdiction. to enforce the specific per- 
formance. -of contracts and persons. voluntarily without any i 
fraud, accident or mistake, enter into contracts, the jurisdic- 
tion should he exercised ” (?) 


Discretion.—What then is meant by saying that this 
relief is discretionary with the ‘court?- Section 22 of the 
‘Specific Relief’ Act provides =“ The Jurisdiction t to decree 


(1) Leech yr Schweder, 9: Ch. D, 467., 
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specific performance is déscretionary, and the court is not 
bound to gřant such relief merely because it is lawful to do 
so; but the discretion of the court is not arbitrary but sound 
and reasgnable, guided by judicial principles and capable of 
correction by a Court of Appeal.” 

An agreement may, therefore, be valid at law, and there 
may not be sufficient grounds for its cancellation in equity ; 
and yet, upon a fair and just consideration of the attendant and 
collateral circumstances, and sometimes even of subsequent 
events, the court will abstain from its enforcement. But this 
does not mean that it is open to a judge in one case to execute 
a contract 7 specie and in another case refuse to do so, be- 
cause such is his pleasure, because that is what the humour 
or the caprice of the hour suggests. ‘Discretion loses all title 
to the name when it descends to ‘mere caprice, or in fact 
becomes indiscretion’, ‘Courts of equity do not sit, any 
more than courts of law to distribute favours or acts of grace 
to their suitors ; their judicial function consists in the pro- 
tection of rights and the enforcement of duties by means of 

ethe remedies which they administer. Specific relief, like other 
equitable relief, is administered zw#/h discretion and not af 
discretion. The relief lies in the discretion of the court only 
so far as it must necessarily judge whether under the circum- 
stances of the case the contract is or is not an inequitable one. 
That being determined judicial discretion ceases (1), Upon 
the authority of the two maxims above referred to, the court 
does not confine its consideration to the contract only, but it 
also looks at the conduct of the plaintiff and at the circum- 
stances dekors and tries to do justice between man and man (2), 


Fraud, Misrepresentation, &¢.—Whatever be the 
nature of the plaintiff's claim and the character of the relief 
he seeks, if his claim grows out of or is connected with his 
own prior fraud, a court of equity will not grant him any 
relief. “ All acts, omissions and concealments which involve 
a breach of legal or equitable duty, trust or confidence justly 
reposed, and which are injurious to another, or by which an 
undue and unconscientious advantage is taken of another” 
may be described as fraudulent (8). 

: (1) S. C. Banerji, Specific Relief. 231-33. 
(2) Fry, Sp, Per., S. 44, p.17. (3) 1 Story, Egs 3 187. 
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Fraud is infinite and equity judges have never attempted 
to define it. In matters of contract fraud may be divided 
into four heads :—(1) Actual fraud arising from facts and cir- 
cumstances of imposition ; (2) fraud arising from thg intrinsic 
nature and subject of the bargain ; (3) fraud presumed from the 
circumstances of the bargain, and (4) fraud inferred from the 
circumstances, and affecting some third person not a party 
to the transaction (1), Where fraud is established, it is useless 
to insist that the proceedings were all conducted according 
to the forms of law. 

If, therefore, a contract has been entered into through 
fraud, or in fufttherance of any fraudulent purpose, a court 
of equity: will not, at the suit of one of the fraudulent 


parties, either compel the execution of the contract if it is. 


executory, or decree its cancellation. Neither will it set it 
aside if it has been executed. Equity will leave such parties 
in the position in which they have placed themselves by their 
own acts, and refuse them all affirmative aid. The plaintiff 
must not only have a claim, but he must have a meritorious 
claim (2). ‘The only equitable remedies which the parties can | 
obtain are purely defensive (8). If the defrauded party” 
chooses to sue, he has three remedies open to him. He may 
rescind the contract absolutely and sue to recover the con- 


sideration, or he may bring an action to rescind the contract, 


and in that action have full relief, or he may retain what he 
has got and bring an action for damages. 

Where an act is a fraud upon the public, a court of equity 
will not permit it. Section 24 of the Specific Relief Act 
~ deals with objections personal to the plaintiff and section 

28 of the Act provides for the refusal of a decree for specific 
performance on a ground purely personal to the defendant. 

. Misrepresentation is defined in section 18 of the Indian 
Contract Act. A false representation by one party in regard 
‘to a material fact made for the purpose of inducing the other 
party to enter into a contract and actually inducing the 
latter to enter into the contract, renders the contract voidable, 


See also section 55 of the Transfer of Property Act. A con- > 


tract is also rendered voidable by reason of coercion or undue 
influence, and an unconscionable bargain a court of equity ` 
(1) Lord Chesterfield v. Janssen, 1 Wh. and T., 303) 315, 
. (2) Pollock, Fraud, 125. 
(3) 1 Pomeroy, Bg. Jut, S. 401. 
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does not countenance, The effect of section 26 of the Specific 
Relief Act is that where fraud, misrepresentation or mistake 
of fact or any other cause has induced the defendant to sign 
an agreement, that agreement can only be enforced on the 
terms which the defendant intended to agree to. 


Illegality—It may again be that an agreement 
is wholly illegal. The conditions which render a ‘contract 
illegal are considered in section 23 of the Indian Contract 
Act. “Neither this court nor any other will enforce an 
agreement,” said Lord Eldon, “ by which, if carried into exe- 
cution, the parties would be compelled under the’ process of a 
Court-of Justice to do that which in the view of justice is 
criminal” (1) Itdoes not seem to matter much whether 
the illegality with which a contract is alleged to be tainted is a 
malun prohibitum, or a malum in se, Illegality, however, can- 
not be presumed, and the court will not refuse specific perform- 
ance merely because an agreement savours of illegality. The 
facts disentitling one to relief must be strictly proved, because 
a mgn does not become an outlaw and lose all rights by doing 
‘an illegal . act. There are cases where upon grounds of public 
policy equity may even aid one whose own conduct has not 
been free from taint. A party may be particeps crimints, he 
may have participated in an unlawful transaction ; but he may 
have acted under circumstances of oppression, imposition, 
hardship, undue influence, or great inequality of condition or 
age, so that his guilt may be far less in degree than that of his 
associate in the offence. Insuch cases the parties are not 
in pari delicto, they do not labour under an equal degree of 
guilt, and the court in the exercise of its discretion may jn- 
terfere (2). The Indian law recognises this distinction. See 
section 35 (6) of the Specific Relief Act and section 84 of the 
Indian Trusts Act. f 

Clause (f) of section 21 of the Specific Relief Act 
speaks of contracts made by promoters of corporations or 
public companies, which are in excess of their powers. Such 
contracts are technically said to be #/¢ra wires and are void. 
A cognate defect also vitiates a contract made by 


trustees in excess of their powers or in breach of their trust, 
(1) ‘Wood v. Griffith, 1 SW. 43, 55. 
(2) 1 Hae a , Eg. Jur, § Joa, See ee Balkrishna v. Naro, 1. L. 
Da 342. `. za E 2s 
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(See section 21, clause (e), Specific Relief Act; also scction 
4 of the Indian Trusts Act), 


it ought to be kept i in mind, however, that when the legal 
portion of an agreement can be separated from the illegal: 
portion, there may be specific enforcement of the legal portion. 
The law in this respect is embodied in sections 27, 57, 58, of 
the Indian Contract Act, and section 16 of the Specific 
Relief Act. ' 


Iflustrations :—It is upon this principle that where a 
minor misrepresenting his age obtains a loan, he will not be 
heard to say that his contract was illegal, at least not until he | 
has expressed his readiness to make reparation. So, under 
section 23 of the Indian Trusts Act, the conduct of the bene- 
ficiary disentitles him to relief. 


Where the law lays down any specific rule, any violation 
of it will also be fatal for the plaintiff. A covenant in a lease 
which would result in the extinction of rights of occupancy 
in the U, P. is opposed to the policy of the rent law (*), 


An agreement or transfer, the consideration for which is 
violation of chastity, compounding of felony, gambling, false 
swearing, the commission of any crime, or breach of good 
morals, is void as malum in se. 


A good illustration of the application of this maxim is fur. 
‘nished by what are known as piracy of copyright cases, An 
author who has pirated a large part of his work from others is 
not entitled to have his copyright protected. When it is said 
that a mere new disposition of existing materials may be ori- 
ginal, this must be taken with the limitation that the materials 
are such as may be lawfully used. There can be no protection 
for that which is itself a piracy. “If I was to do strict 
justice,” said Lord Eldon, “I should order the defendants to 
take out of their book all they have taken from the plain- 
tiff, and reciprocally, the plaintiff to take out of his book all 
he has taken from Patterson, I think the plaintiff may be 
contented that a bill is not filed against him.” (3). 


‘VIL EQUALITY IS EQUITY. The principle eguality ts 
equity or equity delighteth in equality, is of very wide See 
(1) Kauri v, Ganga, l. Le R, to All, 615, 
(2) Cary Y, Faden, § Ves 34, 26, 
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tion. The notion of equality or impartiality lies at the very 
root of equity jurisprudence, While the ordinary law looks 
at and protects the rights of a person as a separate and 
distinct individual, equity regards and maintains, as far as 
possible, the rights of all who are connected by any common 
bond of interest or of obligation. Where it can, a court of 
equity will put parties toa cause on an equality, although 
the strict rules of ordinary law would give one party an 
advantage over another. 


_ The rules of pro rata contribution and distr ‘bution depend 

on this principle of equity. When equity acquires jurisdic- 
tion over a case, it tries the case upon this principle that the 
right or burden should be equalised among all the persons 
interested or entitled to participate. - 


“Contribution.—Whenever a common liability rests upon 
several persons in favour of a single individual or class, 
equity will enforce that liability upon such several persons 
in accordance with this maxim—*‘ equity is equality. It will 
give relief either by directly dividing the whole burden of the 
liability ra¢eadly among all the individuals of the class upon 
which the burden rests, or by creating a right of contribution 
in particular member or members of that class, because a 
payment of the whole demand or liability has been exacted 
from such member or members, to recover contributory shares 
of the amount paid from the other members of the class, 
By this means the entire burden is finally adjusted upon 
and apportioned among all members of the class. 


Indian Law.—The principle of this maxim has been 
éxtensively applied in Indian statutes; Sections 45 to 47 of the 
Transfer of Property Act, for instance, illustrate this maxim. 


Section 45 entitles joint purchasers of immoveable pro- 
perty to claim shares in this property corresponding to shares 
in. the purchase-money contributed by each. Section 46 lays 
down that if persons having distinct interests in immoveable 
property sell it jointly, each of them can share in the price 
proportionately to his interest in the property sold. Under 
“ section 47, where several co-owners of immoveable property 
transfer a share therein without specifying that. the transfer 
is to take effect on: any. particular share. or: shares of the 
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transferors, as among the ‘transferors, the transfer takes efféct 
on such shares equally where the shares are equal and pro- 
portionately to the extent of such shares where the shares 
are unequal. Section 253 of the Indian Contract Act lays 
down the law similarly in respect of moveable property. 


The rule of contribution among co-sxorigagors is also 
governed by this maxim. This rule is embodied in section 
82 of the Transfer of Property Act, the first paragraph of 
which enunciates the rule of apportionment of a mortgage-debt 
charged on several estates belonging to one or several owners, 
The two paragraphs of this section declare how the right to 
contribution arises under two different sets of circumstances. 


The practical application of this doctrine may give rise 
to questions of some nicety, For instance, one may have to 
choose between the doctrines of marshalling (1) and contri- 
bution becoming applicable in the same case, 


Marshalling and contribution.—These rights act 
reciprocally, and rest upon the principle that a fund, which is 
equally liable with another to pay the debt, shall not escape 
because the creditor has been paid out of that other fund alone; 
and, on the other hand, ‘that a creditor who has the 
means of satisfying his debt out of several funds, shall so 
exercise his right as not to take from another creditor or 
claimant the fund which forms his only security (#). The 
two rights, vzs., of warshalling and of contribution may clash, 
The owner of two properties, A and J, mortgages them 
separately to C and D, and again both together to Æ, after- 
wards mortgaging 4 to F. Here, according to section 81 of 
the Transfer of Property Act, F has the right of insisting on Æ 
to resort first for satisfaction to the property 4, which is only 
subject to two mortgages, but at the same time, under section 
82 of the Act, the two properties, d and ØB, must contribute 
rateably, which might have the effect of considerably impairing 
F’s security (3). Such a case has been provided for in the last 
paragraph or the proviso to section 82 of the Act. The 

(1) See Havin 1V ante, and sec. 81, T. P. A. - 

(2) Fisher, Mortgage, s. 1346; Hari Raj v. Ahmad-ud-din, 
1, L. R., 19 All, 545, 548; Bhagwan Das v. Karam Husain, 1, L. Re, 
33 All, 708, 722. ` a 

(3) See 2 Gour, Law of Transfer, pp. 980-1. 
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effect of this proviso. i to declare that where the two rights 
clash warshalling ©. sl prevail 


Section 95 of the Transfer of Property Act has to be read 
with section 82 of the Act. It provides for another phase of 
the rule of contribution. One co-mortgagor redeeming the 
entire estate can retain it until he in his turn is redeemed by 
the other co mortgagors, The contribution has to be regulated: 
by section 82,- Section 69 of the Indian Contract Act lays 
down the analogous law that a person who is interested in the 
payment of money which another is bound to pay by law, 
and who therefore pays it, is entitled to be reimbursed by the 
other, 


The right of contribution among co-contractors is based 
-on the same maxim. This rule is embodied in section 43 
of the Indian Contract Act. 


Co-sureties are joint promisors and co-contractors. Their 
liability to make contribution is laid down in sections 146 
and 147 of the Indian Contract Act. 


Similarly, the right of co-trustees among themselves to 
e contribution is governed by the rule enunciated in section 27 
of the Indian Trusts Act. ° 


Co-ownership—While considering the application of 
this maxim, it ought to be borne in mind that egutty 
always favours ownership in common., It is a common law 
rule that where several purchasers take a conveyance to 
themselves and their heirs, they will hold the property as 
joint tenants, and upon the death of one of them the estate 
will devolve upon the survivors. When, however, circum- 
stances occur from which it can be reasonably implied that 
a tenancy fz common was intended, a court of equity will 
hold the ownership to be in common, and will disregard the 
legal right of survivorship by declaring the survivors to be 
trustees of the legal estate for the representatives of the 
deceased purchaser or owner. This equitable doctrine is 
always applied to mortgagees, Where money is advanced 
by two or more persons, no matter whether in equal or unequal 
proportions, and they take a mortgage to themselves jointly, 
in law their estate is joint, and on the death of one, the debt 
and the security would belong wholly to the survivor. In equity, 

18 f i 
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however, the interest of the mortgagees is contmion, and on the 
death of one the survivor is held to be a trustee for the per- 
sonal representative of the deceased mortgagee (°?) In India, 
the equitable rule prevails (3). The case of a joint Hindu 
family will, of course, be governed by the personal law of the 
Hindus. 


Joint [fabtlity—When two or more persons promise or 
bind themselves to pay a sum of money, or to do any other 
act, their obligation and liability at common law would be 
joint. But equity declares, as a general rule, that every 
contract merely joint at law shall be regarded as amongst 
the debtor parties, a joint and several undertaking creating 
a joint and several liability. In this view a creditor has 
at all times the option to sue a survivor at law or the re- 
presentations of the deceased in equity, whether the. survi- 
vors are solvent or not (8). In India the joint liability 
devolves upon the survivors together with the representatives 
ofthe deceased promisor and, after the death of the last 
survivor, upon the representatives of all the promisors jointly. 
See Indian Contract Act, section 42. A reference to this has 
already been made when discusging maxim II. 


Distribution pro rata— Another illustration of the appli- 
cation of this maxim is found in the jurisdiction of equity courts 
in the case of winding up, distributing, or settling an estate, 
property or fund, against which there is a number of separate 
claimants. Whenever several persons are all entitled to 
participate ia a common fund or are all creditors of a common 
debtor, equity will award a distribution of the fund. That 
is, if the fund be not sufficient to discharge all claims upon 
it in full, or if the debtor is insolvent, equity will incline to 
regard all the demands as standing upon an equal footing 
and will decree a rateable distribution or payment. 

This is the principle applied in winding up the affairs of 
companies and in administering the assets of insolvent debt- 
ors and banks. An executor or administrator shall pay all 
such debts as he knows of, including his own, equally and 
rateably, as far as the assets of the deceased will extend. On 
the same principle if the assets are not sufficient to meet the 


(1) 1 Pomeroy, Æg. Jur., section 408. E 
(2) Manzur Ali v. Mahmud-un-nissa, 1. L. R. 25 All, 155. 
(3) Gray v. Chiswell, 9 Ves, 118 ; Wilkinson v, Henderson, 1 


a Mylne & K., 582. 
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debts and specific legacies, an abatement is made from the 
latter rateably in proportion to their respective amounts. 
Marshalling of assets.—The doctrine of marshalling 
of assets further illustrates this maxim. At ‘common law 
certain creditors enjoyed a precedence over others and 
claimed to be paid in full, even to the exclusion of others, 


-by the executor or administrator according to their priority 


of rights. But a court of equity regards debts in general as 
standing upon an equal footing. To carry out the principle of 
this maxim in the administration of the estates of deceased 
persons the doctrine of marshalling of assets was established. 
Marshalling of assets literally means the ranking of various 
assets of the deceased in the order in which they should be 
resorted to by the claimants of or to an estate. A creditor of a 
deceased, for instance, has the right to realise his claim by the 
sale of any portion of the estate. Equity, however, rules that 


_he must first proceed against the residuary estate. When two 


funds are available to 4 for the satisfaction of his claim and 
only one of them to B, B may insist that A should first proceed 
to satisfy his claim out of the fund which is not available to B. 
If a claimant, therefore, sells up an article specifically be- 
queathed, the specific legatee will be allowed to recoup himself 
out of the residuary estate to which in thé first instance the 
creditor should have resorted. 

l JAGABANDHU PHANI. 
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CASES AND COMMENTS, 


ENGLISH. 


aS Penalty—Liguidated Damages. 

Section 74 of our Contract Act that where a sum is named 
in a contract as the amount to be paid in case of the breach 
of such contract, the party complaining" of the breach is 
entitled to receive from the party who has broken the contract 
reasonable compensation not exceeding the amount so named. 
This is based on the maxim that equity looks to the intention 
of the parties and not to the actual words used by them. 
Hence, whether the sum named should be considered liqui- 
dated damages, that is, damages which the parties them- 
selves assessed as the measure of damages for a possible. 
breach of the contract, or as a stipulation by way of penalty, 
that is a stipulation put in to frighten the promisor to 
perform the contract, depends upon the intention of the 
parties. Where it is impossible at the date of the contract to 
foresee the extent of uncertain injury which might be sus- 
tained by its breach, or the cost and difficulty of proving it, 
and the amount is reasonable, there is nothing violent in 
imputing to the parties the intention of regarding the sum 
named as liquidated damages. This is what the case decides. 
The sum specified was expressly said to be “liquidated 
damages and not a penalty.” l 





Contract of guarantee—Uberimae fide? 


Some contracts, of which that of guarantee is one, require 
the utmost of good faith on the part of the promisee, and- 
which are voidable at the option of. the promisor in case 
of want of good faith on the part of the promisee, For 
instance A is B's employer. B has committed acts of 
dishonesty in the service, and A knows of it. In order to let 
him continue in his service, A requires B to give him a surety 
for his fidelity. B induces C to be such surety, without 
telling him of his previous misconduct, A accepts C as 


> 
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surety but does not acquaint him with the previous dis- 
honesty of B. This is want of good faith on the part of A, who 
cannot, therefore, enforce the surety ship bond. The leading 
case on the point is Railton v, Mathews, 10 Cl. & F., 934, 
in which it was held that the concealment of a material 
fact need not be wilful and intentional, and that mere non- 
communication of circumstances affecting the situation of 
the parties, material for the surety to be acquainted with, 
and within the knowledge of the person taking the surety 
bond is undue concealment, though not wilful or intentional, 
or with a view to any advantage to himself. The test, as 
suggested in the case under comment, is :—Would the surety 
have entered into this contract of suretyship if the non- 
disclosed fact had been discloséd to him ? 





A 


Creditors right ta follow assets of his deceased debtor after 
_ distribution— Laches. 


The mortgagor of a freehold house died after assigning the 
equity of redemption. Six months later, the mortgagee was 
_ informed of the assignment and death, but as he received 
his interest regularly from the assignee, he took no steps to 
realise his security or to enforce the mortgagor's covenant. 
After thirteen years the assignee made default, the mort- 
gagor’s estate having long since been distributed, The ques- 
tion raised was whether after such a length of time the 
mortgagee could follow the mortgagor's assets in the 
hands of beneficiaries under the mortgagor’s will or any 
deficiency on the security. Mere delay is not laches disen- 
titling a party to relief, In order to amount to laches the 
delay, coupled with circumstances under which it has taken 
place, must be such as to lead to the inference that the party 
claiming the right either agreed to abandon or release his 
right, or else has so acted as to induce the other parties to alter 
their position on the reasonable faith that he has done so, 
In the case noted there was mere delay and nothing more, 
and hence the mortgagee was held entitled to follow the 
assets, Section 140 of our Probate and Administration Act, 
and section 321 of the Indian Succession Act provide for 
refund of legacies in favour of unpaid creditors, 
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Ve 
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Trade name— Transfer of. 


Every man has a right to use his ndme for purposes of 
trade or profit, but whether he can sell or transfer the use of 
his name to another or a Company depends on circum- 
stances, Thomas Kingston was the principal man in the 
Company known as Kingston, Miller & Co., Limited. He 
left the Company. There is no doubt that he can, in the ab- 
sence of a restrictive covenant, start a similar business and 


` call his concern Thomas Kingston and Co., although it may 


cause confusion on account of the similarity of names ; and 
when this concern has been carried on for some time, has pros- 
pered, and acquired a good will of its own, he can turn over 
the concern to a Limited Company under the appellation of 
Thomas Kingston & Co., Limited. The other limited com- 
pany will not be considered to have any legitimate cause for 
complaint. But Thomas Kingston cannot, on immediately 
leaving Kingston, Miller & Co., turn over the use of his name 
to a limited company under the name of Thomas Kingston 
& Co., Limited. There is no good will attached to the name 
of Thomas Kingston other than what it has acquired in con-. 
nection with Kingston, Miller & Co; and hence the transfer 
of the use of the name is a transfer of whatever value the 
name has acquired on account of its connection. j 


e as 


Land Acquisition—Partial acquisition of building, what is. 


This case is a decision under section 92 of the Lands 
Clauses Act of 1845 on which section 49 of our Land Acquisi- 
tion Act is based, It prohibits the acquisition, against the 
wishes of the owner, of a part only of any “ house, manufac- 
tory or other building.” The expression “other building” 
means a building in the nature of a house or manufactory, 
though in ordinary language it would not be described as 
such, but does not include such a thing as the entire 
undertaking of a Canal Company. The plaintiffs, on whom 
notice was served as to the compulsory acquisition of a 
strip of land and a’wall running along their canal, claimed 
that the canal and other works and land appurtenant thereto 
should be acquired under section 92 of the Act ‘of 1845. 
Their contention was overruled. 
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Term of lease of parine ship premises. Pocock 


The premises upon which a partnership business was Carer 
carriéd on were, and were declared to be, the property of one Cand Ch., 
partner, The partnership deed contained no provision as i 
to the tenancy of the partnership but contained only a 

` general direction that all rent was to be paid out of profits. 

The court may, and did, infer that the partnership was 
intended to hold the premises on a tenancy during the 
continuance of the partnership and not a tenancy from 
year to year or at will. 


é 
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THE INTERRUPTION OF COUNSEL.—Lord Watson, when 
a member of the Bar, good-naturedly complained of his 
Socratic methods, replied, ‘Eh, men, ye should no com- 
plain of that, for I never interrupt a fool? The consolation 
of remembering the famous Law Lord’s saying did not pre- 
vetit Mr. Danckwerts in his passage of arms with Lord 
Justice Fletcher Moulton in the Court of Appeal the other day, 
from entering a protest against the frequency with which the 
course of his argument was interrupted by some or other of 
the six judges whose function it was to hear it. The judi- 
cial habit of interruption, which was largely introduced by 
Sir George Jessel, has, unquestionably, become more pro- 
nounced in recent years, especially in the Appellate Courts, 
Mr. Bryce, describing Jessel’s methods in his ‘Studies of 
Biography’, says :— i 


The affair was from beginning to end far less of an argu- 
ment and counter-argument by counsel than an investiga- 
tion conducted by the judge himself, in which the principal 
function of the counsel was to answer the judge’s questions 
concisely and exactly, so that the latter might, as soon as 
possible, get to the bottom of the. matter. 


An ewcellent method, no doubt, if the judge is a Jessel— 
in which case. it results in the shortening of trials—but 
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scarcely so admirable if he is not—in which event it is calcu- 
lated to prolong them. The undue interruption of counsel 
adds, in truth, nothing to the efficiency or dignity of the 
courts in which it is practised. ‘It isno grace to a Judge,’ says 
Bacon ‘just to find that which he might have heard in due 
time from the Bar, or to show quickness of conceit in cutting 
off evidence or counsel too short? True, an advocate finds it 
less satisfactory to argue before a silent judge than an ‘ over- 
talking’ one, since, not knowing what is passing through the 
judicial mind, he cannot tell what points he ought to address. 
himself for the purpose of convincing it. But the public, to > 
say nothing of the profession, is accustomed to expect on 
the Bench readiness to listen rather than eagerness to argue, 
and the courts cannot fail to lose some of their prestige if 
this expection comes to be disappointed. ‘If judges’, Lord 
Halsbury took occasion to observe not long ago, ‘would 
only appreciate what an invaluable assistance it is to their 
minds to listen to those who have prepared their arguments, 
and are perfectly familiar with the facts, they would recognise 
that initial listening, at all events, is most desirable.’ The real 
significance of this observation lies, of course, in the fact that 
Lord Halsbury deemed it desirable to make it. ‘I have been 
looking through the shorthand notes, Mr.——,’ once remarked 
a Law Lord to an eminent advocate, ‘and I observe that upon 
a few occasions you were allowed to interrupt the Lords 
Justices,’ Not even this shaft of wit has served to kill the 
practice at which it was aimed.— The Law Journal. 





ATTORNEYS—RELATION BETWEEN ATTORNEY AND 
CLIENT.—ATTORNEY’S CONSENT TO HEARING BEFORE LESS 
THAN FULL COURT.—A statute provided that every appeal 
to a certain court should, when the subject matter wasa 
final order, be heard before not less than three judges 
unless all parties filed a consent to its being heard 
before two judges. The parties themselves not being 
present in court when such an appeal was called, their 
counsel filed a written consent that the appeal should 
be heard before the two judges present. Held, that the two 
“judges may hear the appeal. Hasworth v. Pilbrow, (1912) 
Weekly Notes, 6 (Eng. C. A., Dec, 12, 1911.) An attorney has 
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been said to be the -general agent of the client in all matters 
which may reasonably be expected to arise for decision in the 
cause, See Preestwich v. Poly, 18 C. B. N. S., 806, 816. He has 
‘complete authority over the suit, the mode of conducting it, 
and all that is incident to it, though not over collateral matters. 
See Swinfen v. Lord Chelmsford, 5 H. and N., 890, 922. It 
was settled that an attorney has the power to consent toa 
reference of the cause to arbitrators without special authority 
from his client. Felmer v. Delber, 3 Taunt, 486; Brooks v. New 
Durham, 55 N. H., 559. Cases of this class rest upon the 
principle that authority to prosecute a suit implies a power 
to adopt any mode of prosecution which the law provides. 
Buckland v. Conway,16 Mass, 395; Smith v. Bossard, 2 
Mecord Eq. (s. C.) 406. The principal case seems within 
this rule. The statute as amended made legal the trial of a 
final appeal before two judges. Stat. 38 and 39, Vict. c 77,§ 12; 
Stat. 62 and 63, Vict. c.6,§ 1. Hence the consent of the 
attorney to this mode of trial, is within his implied powers, 
and in such a case is the consent of the client himselfi— 
Harvard Law Review. 

CONTEMPS— POWER TO PUNISH FOR CONTEMP1T.—POWER 
OF SUPREME COURT TO PUNISH FOR CONTEMPT OF LOWER 
COURT.—A newspaper published statements tending to prove 
that a person accused of murder and demanded to appear be- 
fore a lower court was guilty. Application was made to the 
supreme court to punish the members of the staff of the pape 
for contempt. Held, that the supreme court has jurisdiction 
in the matter. In re Packer (1911) V. L. R., 401. 


‘Every superior court possesses a inherent power of employ- 
ing contempt proceedings to prevent any interference with 
its administration of justice. Ær parte Fernandes, 10 C. B., 
N. S, 3; Ex parte Terry, 158 U.S, 289,9 Sup. Ct, 77. 
This power can be exercised only by the court whose authori- 
ty is being defied. Androscoggin v. Kennebec R. Co. v. An- 
droscoggin R. Co., 49 Me., 392. People v. Placer County Judge, 
27 Cal. 151. Accordingly, the few American cases on the 
subject hold that an upper court cannot punish for contempt 
ofa lower court. Lessee of Penn v. Messinger, 1 Yeates (Pa) 
2; Inre Emery 149 Mich, 383, 112 N. W., 951. The earlier 
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English cases also took this view. Rer v, Burchett, 1 Str, 
567 ; ‘In the matter of an application for an attachment for 
contempt of court,2 T. L. R., 351. The recent English autho- 
rities, however, decide that where a lower court is powerless 
to prevent an interference with its administration of justice, 
the upper court will intervene by an attachment for coi- 
tempt. Rer v. Davis, (1906), 1 K. B32; Rex v. Clarke, 
103 L., T.636. These authorities argue that the purpose of 
contempt proceedings is to protect the administration of jus- 
tice rather than the dignity of any court, Yet it is because 
a particular court is being prevented from exercising its 
proper functions that the summary contempt process is allow- 
ed. See United States v. Hudson, 7 Cranch (U. S.) 32, 34; 
Cartwright’s case, 114 Mass. 230, 238. Indictment is the pro- 
per remedy for the public wrong involved. Rex v. Fisher, 
2 Camp, 563. The reasoning of the principal case is there- 
fore open to criticism, although the result accomplished is 
perhaps desirable.. Harvard Law Review, 





DAMAGES—MEASURE OF DAMAGES—EFFECT OF NOTICE 
OF SPECIAL CIRCUMSTANCES AFTER DELIVERY OF GOODS TO 
CARRIER.—The defendant undertook to carry a printing 
press by rail to the residence of the plaintiff. Part of it was 
delivered and the plaintiff thereupon gave notice of special 
damages he would suffer if the remainder was not promptly 
delivered. The plaintiff brought suit for the special damages 
alleged to have accrued from delay after the notice was 
given. Meld, that such special damages cannot be recovered. 
Hesler v, Gulf, C. E. S. F. Ry. Co, 142 S. W, 629. (Tex, 
Ct. Civ. App.) i 

Unless notice of special circumstances be given to the 
carrier, damages for delay are limited to those, which both par- 
ties may reasonably be supposed to have contemplated at 
the time of making the contract as a probable result of the 
breach. Hadley v. Buxendale, 9 Exch., 341; Swift River Co..v, 
Filchburg R. Co., 169 Mass, 326, 47 N. E., rors. But if such 
notice be given, the carrier is liable for special damages. 
Illinois Central R. Co., v, Byrne, 205 Ill. 9,68, N. E., 720, 
Gledhill Wall Paper Co. v. Biltimore & Ohio R. Co, 119, N. 
Y., Supp. 623. This rule holds even though the carrier must 
charge the same rate. Chicago, ete, Ry, Co. v. Planters Gin 
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and Oil Co, 88 Ark. 77, 113, S., W. 352. If the carrier is 
notified after the goods have arrived at their destination 
and delay delivery, he is liable for the loss suffered. 
Bourland v. Choctane, etc, Ry. Co.99 Tex. 407, 90 S. W. 
483. Since the carrier is forbidden by law to refuse the 
goods, impose special rates, or stiputate against liability, the 
only reason for requiring notice is that he may know of the 


“emergency in time to exercise the higher degree of care 


which the situation demands ; and for this purpose notice, a 
réasonable time before the delay has occurred, should, be as 
effective as notice at the time of making the contract. But 
the authorities hold otherwise: Missouri, etc., Ry. Co. v. Belcher, 
89 Tex, 428, 35 S. W. 6, Brandley v, Chicago, etc, Ry. Co, 94 
Wis, 44, 68 N. W., 410.—Harvard Law Review. 








JUDGMENTS—COLLATERAL ATTACK—~PRESUMPTION OF 
JUSTIFICATION WHERE SERVICE IS BY PUBLICATION.—In 
an action for quiet title to land the defendant set up a shrieff’s 
deed under a decree of foreclosure against the plaintiffs 
grantor, who was a non-resident except for a recital in the 
decree that due notice of the action was given the defendants, 
the record failed to show any service of summons or service 
by publication. edd, that the decree is not a bar to the 
plaintiffs action. Duval v, Johnson, 133 N. W. 1125 (Neb). 
Where the record shows want of jurisdiction on its face 
a judgment may be attacked collaterally. O Malley v. Fricke 
104. Wis, 280, 80 N., W. 436. Where the record does not 
affirmatively show lack of jurisdiction, there will ordinarily 
be at least a presumption in favour of the validity of a judg- 
ment of a court of general jurisdiction. Gukckson v, Bodkin, 
78, Minn. 33, 80 N. W., 783. It has, however, been held 
that where there is service by publication the record must 
affirmatively show that the statute authorising service by 
publication has been complied with, since this is a method of 
acquiring jurisdiction not in accordance with common law 
proceedings. Galpin v. Page, 18 Wall (U. S.) 350; Furgeson 
v. Jones, 17 of 204, 20 Pac, 842. There seems to be no 
reason or principle why the presumption with regard to the 
validity of a judgment of a court of general jurisdiction 
should vary with the method of service. This distinction has 
not met with general favour. Hahn v. Kelly, 34 Cal, 391 ; 
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Adams v. Cowles, 95 Mo. 501, 8 S. W., 711. And the Supreme 
Court of the United States, which decided the leading case n 
support of the distinction, has since practically refused to 
follow it. Applegate v, Lexington, etc., Mining Co, 117 U. S, 
255, 6 Sup. Ct., 742—-Harvard Law Review. 


LIBEL AND SLANDER—DAMAGES—MITIGATION OF DA- 
MAGES—TRUTH OF PART OF ARTICLE NOT DECLARED ON.— 
Defendant published an article charging plaintiff with inhuman 
treatment towards his wife and also adultery. The complaint 
set up only the part referring to the adultery. The defend- 
ant set up in answer the entire article and offered to prove the 
truth of the part alleging cruelty. Meld, that such a defense is 
properly pleaded in mitigation of damages. Osterheld v, 
Star Co., 146, N, Y. App. Div. 388, 131 N. Y. Supp., 247. The 
plaintiff's specific acts of misconduct may not be shown to 
reduce damages for a libel. Scotty., Sampson, 8 Q. PB, D., 491, 
The two reasons for the decision in principal case suggest 
themselves first, when injury to reputation exists, injury to 
feelings is also considered a deserving redress, Logically, 
only the suffering caused by social approbrium merits 
compensation ; but this distinction has not been made and 
anguish due to the insults’ direct effect is included, Rea v. 
Harrington, 28 Vt. 181, 2 Atl, 475 ; Zeltf v. Jennings, 61 Tex 
458. But see 1 Wigmore Evidence, section 209. In actions 
for indecent assault and analogous actions where this last is 
an element of damage, specific acts may be admitted to 
show that the plaintiff could not have been much offended. 
Guleretie v, McKinley, 27 Hun, (N. Y.) 320. See 1 Wigmore 
Evidence, 210—213. Contra, Gore v. Curtis, 81 Mo., 403, 17 
Atl, 314. The reasoning has been applied to a libel on 
chastity. 

Sminith v, Matthews, 21 N. Y. Misc. 150, 47 N. Y., Supp. 96. 
But in all these cases of offended virtue, the specific conduct 
shown was impropricty, and the extension to collateral 
matters in the principal case appears dangerous. Cf. Barton 
v. Bruley, 119. Wis., 326, 96 N. W. 815. However, the case 
seems correct on the ground, that where, as in New York, 
exemplary damages are allowed, truth of some statement in 

_a libel should be admissible to rebut malice. Contra, 
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Fisher v. Patterson, 14 Ob, 418. Thishas been held in the 
indistinguishable case where a separable part only of the 
libel declared on, was submitted to the Jury. Holmes v. Jones, 
147 N. Y¥., 59, 41 N. E, 409. Ch Gressman v. Morneng, 
Journal Association, 197 N. Y., 474, 90 N. E., 1131.—Harvard 
Law Review, 





-LIMITATION OF ACTION—NATURE AND CONSTRUCTION 
` OF STATUTE—OPERATION AGAINST PERSON UNDER DIS- 
_sBILITY.—While the plaintiff was an infant, the defendant 
occupied his land adversely for seven years, the period of 
the statue. of limitations. The defendant then abandoned 
it, but subsequently regained possession. The plaintiff be- 
came of age and instituted ejectment after the three years 
allowed by the statute for bringing suit after removal of 
disabilities, but within seven years after the defendant re- 
gained possession, Weld that the action is barred by the 
statue. Deway v, Sewnee Fuet Iron Co, 191, Fed, 450 
(Cire. Ct., M. D., Tenn.) 


The | anguage of many cases is that the statute does not 
run against disabled parties. See Little v. Downing, 37 N, 
H., 355, 368 ; Fowler v. Pritchard, 148 Ala., 261, 271, 41, So, 
667, 670. 

. Others more accurately say that the statute operates, 
alth ugh its period is extended by the saving clause in their 
favour, see Bunce v. Wolcott, 2 Conn. 27, 33 ; Herff v, Griggs, 
` yar Ind. 471, 476, 23 N. E., 279, 281. For -disabilities ac- 
quired after disseisin are ineffectual. Kelley v. Gallup, 67 
Minn. 169, 69 N. W, 812. Ch McDonald v. Hovey, 110 U. S; 
619, 4 Sup. Ct., 142, And the heir though disabled takes sub- 
ject to the time run against the ancestor, disabled or not. 
Pim v. City of St. Louis, 122 Mo. 654, 27 5. W., 525 ; Davis v. 
Coblens, 174, U. S., 719, 19 Sup. Ct., 832. Itis generally held 
that possession, unimpeachable when the statute bars entry- 
an action, is title. Jnhabitants of School District v, Benson, 
31 Me. 381, Sharon v. Tucker, 144 U.S. 533, 12 Sup. Ct. 720. 
But an infant, even after the period for an adult has run, 
` retains a right of action, and until this is barred, the disseisor 
under theeusual statute would have no lawful title. Conse- 
quently his abandonment would necessitate.the running of the 
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statute de novo, Overanet v. Menczer, 33 Tex., 122, 18, S. W. 
301 ; Old Séuth Society v. Wainwright, 156 Mass, 115, 30 N. 
E. 476. The statute here, however, expressly gave the dis- 
seisin title after seven years, Shannon, Code of Tenn., 1896, 
section 4356. This may be construed to operate against’ 
disabled parties. Schobbe v. Schuls 137 Fed., 389. Cf. Jones v. 
Lemon, 26 W. Va, 629, 635- Thedecision reconciles this 
with the provision for infants by letting title pass, subject 
to be defeated by action within three years after majority. 
Then abandonment after seven years is immaterial —Harvarde 
Law Review. 

EVIDENCE—HEARSAY—PROOF OF RACE OF WITNESS’S 
PARENTS.—The defendant was indicted under a statute 
for selling liquor to A.,a half-bred Indian. A was allowed 
to testify that his father was a Portuguese and his mother, ` 
a full-blooded Indian. Held, that thisis not error. Svate v. 
Racrich, 119 Pac, 843 (Wash): 


It is well settled that a witness may testify to his own 
age, Commonwealth v. Stevenson, 142 Mass., 466, 8 N. E., 341; 
People v, Ratz, 115 Cal., 132, 46 Pac, 915. While often such 
testimony is hearsay, strictly speaking the courts have held 
it admissible, probably because the information derived from, 
family talks, birthdays, and other sources amounts practically 
to knowledge of the fact. State v. Miller, 71 Kan., 200, 80 
Pac. 51 ; Loose v. State, 120 Wis. 115,97 N. W, 526. See 6 
Harv. L. Rev., 449. Where it is based on personal observa- 
tion of events and circumstances of daily life, itis uot techni- 
cally hearsay. State v. Marshall, 137 Mo. 463, 39 S. W., 63. 
For the same practical reasons a witness is permitted to 
testify to the age of members of his family. Hancock v. 
Supreme Council Catholic Benevolent Legion, 69 N. J. L., 308, 
55 Atl, 246. Contra, Rogers v, De Bardeleben Coal & Iron Co., 
97 Ala, 154, IZ So„ 81, It is submitted that the same consi- 
derations apply to testimony as to race. It seems preferable 
rule to admit it subject to the discretion of the court in 
determining adequacy of knowledge and means of observa- 
tion, rather than to exclude it generally on the ground of 
hearsay. If it is not admissible as a statement of the 
witness's knowledge, it could probably be admitted under 
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proper conditions, as a statement of the family reputation, 
See 2 Wigmore, Evidence, sections 1500, 1502. But cf. 
Wright v. Commonwealth, 72 S. W., 340. And some courts 
„have allowed it to be shown by proof of general reputation in 
the neighbourhood. Vaughan v. Phebe, Mart & Y. (Tenn.) 4; 
Gilliand v, Board of Education, 141 N. C., 482, 54 S. E, 413. 
See 2 Wigmore, Evidence, section 1605.——Harvard Law 
‘Review, / 


Í 


MALIcIous PROSECUTION—PROBABLE CAUSE—ACQUIT- 
TAL/OF PLAINTIFF AS EVIDENCE :—In an action for malici- 
oug prosecution the court refused to charge that if the plaintiff 
was tried and acquitted, this lifted from him the burden o 
showing want of probable cause. Weld, that this charge 
should have been given, Hanchey v. Brunson, 56 So., 971 

/Ala). 


/ Lackof probable cause isan essential part of the plain- 


tiffs case in malicious prosecution. Adrath v. North-Easiemn 
Ry. Co, 11 Q. B. D., 440. Since it is the duty of an examin- 
ing magistrate to hold an accused for trial if there appears 
to be probable cause for the prosecution, many courts hold 
that the discharge of the plaintiff by a magistrate is prima 
facie evidence of want of probable cause. Bartright v. 
Tammany, 158 Pa. St., 545, 28 Atl, 135 ; Viual v. Core, 18 W. 
Va. I, 42, 69, 70. Other courts hold that such a discharge 
has no bearing on the question of probable cause. Jsrael v. 
Brooks, 23 Ill, 575; Davis v. McMillon, 142 Mich. 391, 
105, N. W., 862. However this may be an acquittal shows 
merely that the accused was not believed, beyond a reasonable 
doubt, to be guilty, and has no logical bearing whatever on the 
question whether the defendants, at an earlier time, had re- 
asonable grounds for prosecuting him. It is, therefore, almost 
universally held that an acquittal is no evidence—certainly not 
prima facie evidence—of want of probable cause. Boeger v. 
Langenberg, 97 Mo. 390, 11 S. W., 223; Cullen v, Hanisch, 
114 Wis. 24, 89 N. W., 900. The contrary decisions 
are almost negligible. Waztwell v. Westbrook, 40 Miss. 
311, See Lunsford v. Dietrich, 93 Ala, 565, 570, 9 So, 
308, 310. The burden which the doctrine of the principal 
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case lays upon prosecutors is likely unduly to discourage 
prosecutions, — Harvard Law Review. 


od 


CURIOUS TO LEARN. 


In Georgia they tell of a prisoner who had been convicted 
a dozen times of stealing, who when placed at the bar for his 
latest offense, displayed a singular curiosity. 

“Your honour,” said he, “ I should like to have my case 
postponed for a week, My lawyer is sick.” 





“ But,” said the Magistrate, “ you were aight with your 
hand in this gentleman’s pocket. What can your counsel say 
in your defense ?” 


“ Exactly so, your honor; that is what I am curious to 
know,.”—-The Green Bag. 


DISPERSING A MOB. 


Thomas McKean, Chief Justice of Pennsylvania, was a man^ \ 
of gigantic stature and a fiery temper. i 


A mob in Philadelphia defied the efforts of the sheriff to 
disperse it. Heso reported to Justice McKean then sitting in 
full court. 


“ Have you read the Riot Act?” “Yes, your honor, It had 
no effect.” McKean’s eye flashed dangerously, “ Have you 
ordered out the Military?” “ Yes, shall I fire on them.?” “ No, 
ll disperse them.” McKean rose and rushed out of the court 
in his wig and gown, his face flushed with passion into the 
midst of the riotous mob. 


\ 


i] 


“Iam Thomas McKean, Chief Justice, and I command 
you to disperse.” So saying, he seized two of the ring- 
leaders literally tucked them under his arms and returned to 
the court while the crowd crept home, silent as frightened 
sheep.—The Green Bag. 


a cees 


‘WITHOUT ARGUMENT. 


A well-known lawyer practising before the court of claims 
tells of a youthful attorney in Indiana who talked for several 
hours to the great weariness of the judge, the jury eand every- 
one in the court room who was obliged to listen, 
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At last, however, he sat down and the opposing counsel, a 
White-haired veteran, rose to reply. 

“Your honour,” said he, “I will follow the example of my 
young friend who has just finished, and submit the case 
without argument.” 

With that he took his seat, and the silence was oppres- 
sive.—The Green Bag. 


NEED OF DISCRIMINATION. 


Those who like that peculiarly rich, pulpy Western fruit 
nown as the papaw, which has been defined as a natural 
custard, are likely to be immoderately fond of it, but those 
who do not like it nearly always have a strong aversion to 
it. A man was on trialin a Missouri court charged with 
having broken into a neighbour’s premises and stolen a bushal 
of this fruit. 

The first man examined as to his qualification to sit on 
the jury was asked this question—-among others, “ Do you like 
papaws ?” 

“TI can eat a hatful of them at a sitting,” answered the 
man with a broad smile. 

Your Honor, said the prosecuting attorney, “We challenge 
this man.” 

“On whatiground ?” asked the court. “On the ground, your 
Honor, that any man who likes papaws would feel like jus- 
tifying any other man for stealing them, on account of the 
temptation being irresistible.” 

“You may’‘stand aside, sir,” said the judge. The next man 
who was examined did not like Papewerrsne very idea of 
eating them made him sick. 

“We'll take him” your Honor, said the prosecuting attor- 
ney. “Hold on!” exclaimed the attorney for the defence. 
“ We object to this man your Honor.” “What is your objec- 
tion ?” asked the judge. 

“The fact that he does not like papaws, your honour, would 
give him a feeling of prejudice and contempt for a man charg- 
ed with stealing them, and render him incapable of returning 
a fair verdict.” “ You may stand aside, sir ” said the court. 

A jury was finally secured, consisting of men who had 
never tasted a papaw.—The Green Bag. 

20 
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NOBODY’S SON. 

An amusing incident occurred in a southern court red 
cently when a colored prisoner, about sixteen years old, 
appeared before the judge charged with the theft of a ham. 

“Take off your hat |” said the judge. “ What for?” asked 
the prisoner without obeying. “What for?” thundered his 
honour, “you are in court.” “Take off your hat I jest don’t 
have to,” replied the prisoner calmly. 

At this juncture the judge turned to the father of the 
prisoner and asked angrily.. ’“ Is that your son?” 

“No, your Honor,” replied the man with an appreciativéws 
grin, “I guess she aint’t nobody’s son, ”—The Green Bag, 
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LEADING CASES IN CRIMINAL Law. By A. M. Wilshere, 
M. A. LL.B. London: Sweet and Maxwell, Ltd. 1911, 
viii, 168 pp. Price 6s. 6d. i 

We have oftem insisted upon the desirability of teaching 
law through the medium of cases. In America that is ‘the 
approved method, and in England too of late years there 
has been a start in this direction. And one would like to see 
the system adopted here. For this reason we accord a hearty 
welcome to Mr. Wilshere’s Leading Cases in Criminal Law, 
We have already noticed his Elements of Criminal Law and 
Procedure. The present book is a companion volume to the 
former. The cases are well chosen and arranged under pro- 
per headings. Only the material portions of the judgments 
are reproduced. This plan has its own recommendation in 
that it spares the student from being embarrassed with a 
mass of details, but we venture to think that sometimes 
brevity leads to obscurity. We should have very much liked 
if Mr. Wilshere had given the facts, shortly introductory to 
the judgment. And the arguments of counsel would have 
been both interestirig and useful. In spite of these omissions 
the book. will be found profitable study, and we strongly 
recommend it to our LL. B. students. The book is cheap. 





THE PROBATE AND ADMINISTRATION ACT AND THE 
SUCCESSION CERTIFICATE ACT, (with notes). By Trikamlal 
R. Desai, B., A. LL.B. Bombay: The “Lawyer” Office: 
1912. 134, vi pp; 26, iii pp. Price Rs. 2, e 
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This is a handy edition of two Acts which are frequently 

ed by the profession, and Mr. Desai has deserved well 

-of his brethren for this. Of course, it does not profess to be 

«exhaustive, but the notes are quite enough and concise and 

to the point. Mr. Desai has also laid English cases under 

contribution whenever the elucidation of the text has ren- 
-dered that necessary. 





THE INDIAN DECISIONS (old Series), Vol III. By T. 
A. Vekasawmy Rao and T. S. Krishna Sawmi Row. Madras. 
The Law Printing House. 1912. Price Rs. 10. 
e= This is the third volume of the Indian Decisions, old Series, 
containing Boulnois’ Reports, East’s Reports and Gasper’s 
‘Commercial Reports. These are very rare reports. An ex- 
thaustive index is given at the end. 





THE DECENNIAL DIGEST OF INDIAN CASES, 1901-1910, 
by S. Srinivasa Aiyar, B. A, B. L, Vakil, High Court, 
Madras, Ananda Steam Press, Royal 8vo. 1911. Vol. II. 
Pp, 228, col. 1878. Price Rs. 20 for the two volumes. “ 

We have already noticed the first volume of Mr. Srinivasa 
Aiyars “Decennial Digest.” We have now the second vo- 
lume before us. The talented editor of the Madras Law 
Journal is a past master in the art of preparing digests, and 
we can, as usual, speak of his work in terms of high praise, 





INDEX OF CASES JUDICIALLY NOTICED, 1904-1910 (Sup- 
plement), by A. N. Kant, M. A. B. L. London and Calcutta: 
Butterworth & Co. 1911. Royal 8vo., pp. 166. 

This little book is a supplement to Mr. Kant’s “ Index of 
English Cases Judicially Noticed,” and proceeds on the same 
lines as that compilation. Every case cited in judgments 
reported in the “Law Reports” between 1904 and Igio is 
indexed in alphabetical order with a statement of the mode in 
-which each case is dealt with in its place of citation. Books 
like these are indispensable tools for the busy lawyer. 





THE LAW OF CRIMINAL EVIDENCE IN BRITISH INDIA 
AND ITS APPLICATION.—By Jno. V. Ryan, LL.D., Barrister. 
-at-law, Calcutta. R. Cambray and Co., 1912. Royal 8vo, 
Pages xxxii, 1169. Price Rs. 16. 

Our esteemed London contemporary, the Zaw Journal, 
-commentihg recently on the conspiracy prosecutions in 
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British India, remarked, “The fact that so many sentenc 
are quashed by the higher tribunal suggests that it takes & 
different view of the evidence from the court below, and that 
because it is a wholly judicial body with a life-long training 
in the law; whereas the judges below are persons who are 
apt to look at things from the civilian’s point of view. The 
exact appreciation of evidence is the most valuable gift of 
the judge, and it comes only to one who has devoted himself to 
the legal profession.” The publication of Dr. Ryan’s treatise 
on the Indian Law of Criminal Evidence is a timely one. 
The learned author with characteristic modesty says in If 
preface,—"the author puts forward no claim for originality 
in the book—in law originality is the prerogative and 
monopoly of the Legislators, and the compiler of a 
legal treatise must measure the utility of his work by 
the conciseness and lucidity with which he has been 
able to propound and explain existing theories and to 
qu, authorities in support of these theories.” A police vade 
mecum is the primary object which Dr. Ryan has aimed 
at, and he has endeavoured not to omit anything essential 
for this purpose. The work is divided into three books, the 
first deals with the topic of evidence more particularly, and 
follows the arrangement of the Indian Act I of 1872 in the 
main, sections dealing with similar matters being, however, 
grouped together. The second book is a commentary on all 
the sections of the Penal Code cognisable by the police, each 
section being dealt with under the heads Venue, Procedure, 
Commentary and Proof. The third book is devoted to an 
exposition of the powers of the police, outside the Presidency 
towns, under statutes other than the Penal Code. There is. 
a copious index at the end. The learned author has been 
able to put together a large amount of valuable matter, and 
his exposition is both clear and interesting. The com- 
mentaries on many of the more important sections of the 
Evidence Act and the Penal Code are marked at once by 
conciseness and lucidity, and we have no doubt that a police 
officer or magistrate who reads and digests the same will not 
easily be led astray. The work is not in the same class with 
Wharton’s classical treatise (which, by the way, the learned 
author does not seem to be acquainted with), but jt has been 
well conceived and well executed and will supply á desideratum.. 


